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Williamson  &  Upton,  Trustees,  vs.  The  New  Jersey 
Southern  Railroad  Company  and  otlicrs. 

The  Rarilan  and  Delaware  Bay  Railroad  C  ompany,  to  secure  l)on<ls  ij*sued 

o>*  suithoriiy  of  their  cliarter,  executed  a  mortgage  upon  all  and  singular 

tne  railroad  of  the  company,  and  upon  certain  branch  railroads,  and  upon 

wl  the  railways,  branchew,  ways,  rights  of  way,  and  other  lands,  all  tracks, 

bridges,"  &c.,  (describing  the  property  in  detail,)  an<l  all  real  and  jn-rsonal 

property  held  or  accjuired,  or  thereafter  to  be  held  or  acquired  by  the 

company  for  use  in  connection  with  the  railroads  or  branches  of  the  com- 

V^^y,  or  with  any  part  thereof,  or  with  the  business  of  the  same,  including 

*^ml)oat8,  boats,  barges,  locomotives,  tenders,  cars,  and  other  rolling 

stock  or  equipments,  and  all  machinery,  tools,  implements/'  &c.,  and  "  all 

*^"  singular  the  otlier  personal  property  of  any  nature,  kind  and  dcscrii>- 

"*>tt  whatBoever,  belonging  to  the  company,  and  also  all  franchises,  prop- 

^y>  &c.,  then  held  or  thereafter  to  be  acquired."     The   name   of  the 

*^*®*P*ny  had  been  changed  to  "The  New  Jersey  Southern  Kailroa<l  Com- 

P**y' '    The  tnistces  under  the  first  mortgage,  filed  their  bill  to  foreclose, 

***^5c«ily  the  company  and  the  trustees  under  the  second  and  third  mort- 

^"W  defendants.    They  t«ok  a  decree  pro  confesso  againnt  ivU  l\\e  Aefetv^- 

VOUX.  B 
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stiii",  n'r.ii  x}i*'  u-yj*!!  *»r'J«.-r  of  refvrco«.v.  Sul»>oi;ivnily.  certain  of  the  nr*t 
i/j'^rti{fa;:<r  •M/rj<lh'>i'ler-  fi!«-*l  ili»-ir  iM.'titi<«n.  aHtrginz  tliai  the  Xcir  Jei>ey 
HfmxUirnt  MstWrffjtf]  ('oin\Kiuy.  after  ihe  exi*cii!i»:»n  ««f  ilic  tir-t  iijontraire, 
Uirrame  the  a<-tual  ami  «ulMamial  owner*  of  ^.vrtain  i*rf»i»erty  for  u?<'  in 
conn«.-ctiori  with  iheir  r/a«i,  among  which  are  ihe  L«»n2:  Branch  an»l  Si-a 
Shore  ]4ailr'#a<l  an<J  it-  a|ii#urtenanfx*-.  and  «vrtain  ^leanilKiai*  an^l  other 
\Kf'Ai»,  an<!  that  aflerw:»nlf  they  exteii«le<l  the  L.  15.  and  S.  S.  n»ad.  and 
hnih  with  ih«'ir  own  finid-  a  pier  and  co-tly  hnildinsr*,  to  l>e  use*!  in  ct»n- 
tUTtrt'um  with  the  road.  The  |»elitioner<  clainieil  that  the  bill  in  thi>  c;uise 
wa>  ifi-iifiicient  to  ^ec^re  their  claim  to  a  lien  on  ihi^  aUer-ao]uinni  i»n.»|>- 
erty,  and  prayed  to  he  adn)itte<|  ascuni{)lainant.<  with  the  tni>iee<,  on  hehalf 
of  iheni-ii'lvef  and  all  olherf^  who  should  amw  in.  «S:c..  and  that  the  trus- 
tee niijjrhi  Ix*  in*lriicK^l  to  make  Muh  amendments  to  the  bill,  or  to  file 
fuch  -njiph'mental  bill  a^  mifrht  l>e  ni^cessary  to  brintr  l>en»re  the  court  for 
adjudication,  the  (puMion  which  niitrht  exist  a'^  to  the  actual  i»wner<hip  of 
the  L.  I*,  and  S.  S.  road  and  its  properly,  ami  for  a  receiver  of  all  the 
roarl-.     J  ['Id  — 

1.  That  the  lien  of  the  mortjjTJijje  altache<l  to  all  such  aftcr-aopiired 
prop<-rly  the  in-^tant  it  wa-*  m>  ac<piire<l,  and  by  operation  of  the  covenants 
in  the  mort;;a^e,  the  trustees  held  it  on,  and  subjiH.'t  to,  the  trusts  of  the 
inort^a;fc. 

'2.  A  sup]demental  bill  should  be  file<l  by  the  trusti^es,  distinctly  and 
fully  netiin;;  up  the  claim  in>i:-te<l  on  by  the  petitioners,  and  makin>r  all 
purtii-s  in  adverse  interest,  defen<lants.  The  litigation  under  the  supple- 
m(?ntal  bill  to  be  confined  to  the  Hubject  matter  thereof.  The  frame  of  the 
bill  and  the  parties  to  it  to  be  settled  by  the  court. 

'{.  lioiidhohlers  are  not  necessarv  parties  to  a  bill  for  foreclosure  bv  their 
trustees,  of  the  mortgage  given  to  secure  the  lx)nds.  Untler  the  circiun- 
Htances  of  this  cas**,  thcf  jK'titioners  are  not  proper  partiiv  comi)Iainant,  but 
thev  will  be  a<lmitted  as  defendants,  if  thev  desire. 

4.  (iue-«tion  of  receivershi[>  not  pafsse<l  upon,  the  trustees  having  filed 
their  petition  that  the  receiver  ap[)ointed  iin<ler  another  a])plication  might 
be  directed  to  deliver  to  them  as  trustees  under  the  mortgage,  the  posses- 
sion of  the  New  Jersey  Southern  Railroad,  including  the  L.  B.  and  S.  S. 
rosul  and  its  appurtenances. 

The  Karitaii  uihI  Delaware  Bay  Railroad  Company  were 
incorporated  by  an  ad  of  the  legislature  of  this  state,  ap- 
proved May  .*Jd,  1851.  They  executed  a  mortgage  to  certain 
trustees  to  secure  the  payment  of  $1,000,000.  Under  fore- 
closure of  that  mortgage,  the  mortgaged  premises  therein 
montion(?d,  being  the  real  and  personal  property  and  franchises 
of  the  (*ompany,  were  sold,  and  were  purchased  by  the  trustees 
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on  or  about  September  14tli,  1869.  On  the  same  day  the 
trustees  and  certain  other  persons  whom  they  associated  with 
them  for  the  purpose,  organized  themselves  into  a  corporation 
under  the  act  entitled  "an  act  concerning  the  sale  of  rail- 
roads, canals,  turnpikes,  and  plank  roads,"  approved  March 
oth,  1858.  They  issued  capital  stock  to  the  purchasers  and 
their  associates  to  the  amount  of  their  respective  interests  in 
the  new  company.  On  the  same  day  the  company  executeil 
and  delivered  to  the  complainants  the  mortgage  whereon  the 
bill  of  complaint  in  this  cause  is  filed,  to  secure  their  bonds 
to  the  amount  in  the  aggregate  of  $2,000,000.  All  of  these 
bonds  were  issued.  By  act  of  February  IGth,  1870,  the  pro- 
ceedings by  which  the  new  corporation  had  been  created  were 
ratified,  and  the  corporation  were  recognized,  and  their  name 
changed  to  "The  New  Jersey  Southern  Railroad  Company." 
Power  was  also  given  to  issue  bonds  to  be  secured  by  mort- 
gage, to  an  amount  not  exceeding  $5,000,000,  and  the  con- 
vevance  of  the  branch  of  the  Camden  and  Atlantic  Railroad, 
lying  between  Jackson  (now  Atco),  in  the  county  of  Camden, 
and  Atsion,  in  the  county  of  Burlington,  was  ratified  and 
confirmed.  The  mortgage  made  to  the  complainants  granted, 
bargained,  sold,  conveyed,  and  transferred  to  them  as  trus- 
tees, as  joint  tenants  and  not  as  tenants  in  common,  and  to 
the  survivors  of  them,  and  their  successors  and  assigns,  all 
and  singular  the  railroad  of  the  company,  or  which  the  com- 
pany were  by  law  authorized  to  construct,  being  the  line  of 
railroad  theretofore  known  or  thereafter  to  be  known  as  the 
Karitan  and  Delaware  Bay  Railroad,  as  the  same  had  there- 
tofore been  constructed  or  thereafter  should  be  constructed 
from  Port  Monmouth,  in  the  county  of  Monmouth,  in  this 
state,  to  the  junction  thereof  with  the  Camden  and  Atlantic 
Railroad  at  Jackson,  then  known  as  Atco,  in  the  county  of 
Camden ;  together  with  the  branch  railroad  from  Eatontown, 
in  the  county  of  Monmouth,  to  Long  Branch  in  that  county, 
and  the  branch  railroad  from  Manchester,  in  the  county  of 
Ocean,  to  Toms  River  in  that  county,  and  also  including  that 
piece  of  railroad  formerly  know  as  the  Batsto  branch  of  the 
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Camden  and  Atlantic  Railroad  Company^  and  extending  from 
Atsion,  in  the  county  of  Burlington,  to  the  main  line  of  the 
Camden  and  Atlantic  Railroad  at  or  near  Jackson,  in  the 
county  of  Camden ;  including  all  the  railways,  branches,  ways, 
rights  of  way,  depot  grounds  and  other  lands,  all  tracts, 
bridges,  viaducts,  culverts,  fences  and  other  structures,  depots, 
station-houses,  engine-houses,  freight-houses,  wood-houses, 
water-stations  and  other  buildings,  and  all  machine-shops,  and 
all  real  and  personal  property  held  or  acquired,  or  thereafter 
to  be  held  or  acquired  by  the  company,  their  successors  or 
assigns,  for  use  in  connection  with  the  railroads  or  branches 
of  the  company  or  with  any  part  thereof,  or  with  the  business 
of  the  same;  and  including  all  steamboats,  boats,  barges, 
lighters,  locomotives,  tenders,  cars  and  other  rolling  stock 
or  equipments,  and  all  machinery',  tools,  implements,  fuel  and 
material  for  constructing,  operating,  repairing  or  replacing 
the  said  railroads  or  branches  or  any  part  thereof,  or  any  of" 
the  equipments  or  appurtenances  of  the  said  railroads  or 
branches  or  any  part  thereof,  and  all  machinery  of  all  kinds, 
and  all  and  singular  the  other  personal  property  of  any 
nature,  kind,  and  description  whatsoever  belonging  to  the 
company,  and  all  real  estate  of  every  kind  belonging  to  them 
wheresoever  the  same  might  be  situated ;  and  also  all  fran- 
chises connected  with  or  relating  to  the  said  railroad  or 
branches,  or  to  the  construction  or  maintenance  or  use  of  the 
said  railroad  or  branches,  and  all  the  property,  franchises, 
rights,  and  things,  of  whatsoever  name  or  nature,  then  held 
or  thereafter  to  be  acquired  by  the  company  or  their  succes- 
sors, together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  to  the  said  railroad,  branches,  lands, 
and  premises,  or  either  thereof,  belonging  or  in  any  wise  ap- 
pertaining, and  the  reversion  and  reversions,  remainder  and 
remainders,  tolls,  incomes,  revenues,  rents,  issues,  and  profits 
thereof,  and  also  all  the  estate,  right,  title,  interest,  property, 
possession,  claim,  and  demand  whatsoever,  as  well  in  law  as 
in  equity,  of  the  company,  of,  in,  and  to  the  same,  and  of,  in, 
and  to  every  part  thereof,  with  the  appurtenances.    It  con- 
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tained  a  covenant  charging  with  the  lien  of  the  mortgage 
:after-acquired  property,  and  also  a  covenant  for  assurance  of 
such  property.     Default  having  been  made  in  the  payment 
of  the  interest,  and  in  providing  for  the  sinking  fund,  which 
by  the  mortgage  the  company  were  to  establish  and  maintain, 
the  trustees  filed  their  bill  in  this  court  for  foreclosure  and 
sale  of  the   mortgaged  premises,  making  only  the  company 
and  the  trustees  under  the  second  and  third  mortgages,  parties 
defendant.     None  of  the  defendants  having  answered,  a  de- 
cree prx)  confesso  was  made  against  all  the  defendants,  with  an 
order  of  reference  to  a  master  to  ascertain  and  report  the 
amounts  due  on  the  bonds  secured  by  the  several  mortgages 
and  the  order  and  priority  of  the  mortgages,  and  whether 
under  the  circumstances  the  mortgaged  premises  should  be 
sold  together,  or  whether  a  sale  of  part  only  is  necessary,  and 
if  in  parcels,  in  what  parcels  and  in  what  order.     After  the 
making  of   that   decree   the   petitioners,    holders   of  bonds 
secured  by  the  first  mortgage  to  the  amount  of  $238,000, 
filed  their  petition,  alleging  that  the  New  Jersey  Southern 
Railroad  Company,  after  the  execution  and  delivery  of  that 
mortgage,  became  the  actual  and  substantial  owners  of  certain 
property  for  use  in  connection  with  their  road,  among  which 
were  the  Long  Branch  and  Sea  Shore  Railroad  and  its  ap- 
purtenances, and  certain  steamboats  and  other  boats ;  and  that 
after  becoming  owners  of  that  road  they  extended  it  for  their 
own  benefit  and  with  their  own  money,  and  to  the  like  end 
built  with  their  own  funds  a  pier  and  costly  buildings  to  be 
used  in  connection  with  the  road.     The  petitioners,  claiming 
that  the  bill  in  this  cause  is  insufficient  to  secure  their  claims 
to  a  lien  on  this  after-acquired  property,  pray  to  be  admitted 
m  complainants  with  the  trustees,  on  behalf  of  themselves 
and  of  all   others  of  the  first  mortgage  bondholders  of  the 
New  Jei'sey  Southern  Railroad  Company  who  are  similarly 
situated  and  who  shall  come  in  and  bear  their  proportion  of 
the  expense  of  this  proceeding  and  of  all  further  proceedings 
that  may  be  taken  for  their  joint  benefit ;  that  the  trustees 
may  be  instructed  by  the  court  to  make  such  amendments  to 
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the  bill  of  complaint,  or  file  such  other  and  supplemental  bill 
as  may  be  needful  and  proper  to  bring  distinctly  before  the 
court,  for  adjudication,  the  questions  which  may  exist  as  to 
the  actual  ownership  of  the  Long  Branch  and  Sea  Shore 
Railroad  Company,  and  of  its^xtension,  with  its  piers,  ferry- 
slips  and  other  connected  structures,  and  the  steamboats 
"  Plymouth  Rock  "  and  "  Jesse  Hoyt,"  and  other  boats  above 
mentioned,  and  as  to  the  lien  of  the  mortgage  of  the  com- 
plainants upon  the  same  and  every  part  thereof;  and  also  such 
other  amendments  as  may  be  necessary  and  proper  to  set 
forth  and  claim  a  lien  upon  all  the  rolling  stock,  equipments, 
tools,  implements,  fuel,  material,. and  other  property  in  pos- 
session of  the  New  Jersey  Southern  Railroad  Company  at 
the  time  of  filing  the  bill  in  this  cause,  in  which  the  petition- 
ers include  the  Long  Branch  and  Sea  Shore  Railroad  and 
property;  and  also  such  other  amendments  as  the  i>etitioners 
may  be  entitled  to  and  as  may  be  necessary  to  secure  full  and 
complete  justice  to  all  parties:  and  that  a  receiver  of  both  the 
roads,  and  especially  of  the  Long  Branch  and  Sea  Shore  Rail- 
road, may  be  appointetl  in  this  cause  and  during  the  pendency 
of  this  suit.  On  filing  the  petition,  an  order  was  made 
requiring  the  trustees  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  trustees  answered  the 
petition,  alleging  that  the  proceedings  were  sufficient  for  the 
protection  of  all  the  interests  of  the  bondholders  in  the 
mortgaged  premises,  as  well  those  owned  by  the  mortgagors 
when  the  mortgage  was  made,  as  any  which  had  been  subse- 
quently acquired.  On  the  argument,  they  moved  for  a  sup- 
plemental order  of  reference  to  a  master  to  ascertain  and 
report  as  to  the  mortgaged  premises,  of  what  they  consist,  by 
what  title  thev  are  held,  and  how  thev  should  be  sold. 

J/r,  Yanaila^  for  the  petitioners. 

J/r.  J?.  Gummcrc,  for  the  trustees. 


MAY  TERM,  1874.  19 


Williamson  and  Upton  r.  Tke  New  Jersey  Southern  R.  R.  Co. 


The  Chancellor. 

The  first  question  which  presents  itself  in  the  consideration 
of  this  application  is,  whether  there  is  any  occasion  for  the 
interference  of  the  court  with  the  conduct  of  this  suit.  It  is 
well  settled  that  the  cestuis  qice  trust  in  such  a  case  as  this 
are  not  necessary  parties.  Willink  v.  Morris  Canal  <C*  Bank- 
ing Co,y  3  Green's  Ch.  It.  377 ;  New  Jersey  Franklinit*'^  Co. 
V.  AmeSy  1  Beas.  507.  The  petitioners  claiming  that  the 
proceedings  are  defective,  ask  to  be  made  parties  complainant, 
merely  in  order  that  they  may  thus  be  the  better  enabled  to 
watch  over,  protect  and  secure  their  interests  in  the  subjects 
of  the  litigation,  particularly  in  reference  to  the  Long  Branch 
and  Sea  Shore  Railroad  and  its  appurtenances,  and  the  steam- 
boats and  other  vessels  mentioned  in  the  petition,  property 
which  the  mortgagors  did  not  own  when  the  mortgage  was 
made,  but  which  the  petitioners  insist,  was  acquired  by  them 
after  its  execution  and  delivery.  The  petitioners  claim  that 
this  property  is  liable  for  the  payment  of  the  mortgage  debt. 
The  trustees,  on  the  other  hand^  consider  the  proceedings  apt 
and  sufficient  to  protect  and  secure  all  the  rights  and  equities 
of  the  petitioners.  Of  none  of  this  property,  however,  does 
the  bill  make  mention.  It  seeks  the  foreclosure  and  sale  of 
the  niortaged  premises  described  in  the  mortgage,  but  makes 
no  express  claim  to  any  property  acquired  by  the  mortgagors 
after  the  execution  of  that  instrument.  By  its  terms  and 
covenants  the  mortgage  extends  to  and  covers  with  the  lien 
it  creates,  not  only  the  railroad  of  the  mortgagors  then  con- 
structed, but  also  all  railroads  which  they  thereafter  should 
construct  in  connection  with  it,  and  all  real  and  personal 
property  held  or  acquired,  or  thereafter  to  be  held  or  acquired 
by  the  company,  their  successors  or  assigns,  for  use  in  con- 
nection with  their  railroads  or  branches,  or  with  the  business 
thereof,  including  all  steamboats,  boats,  barges,  lighters, 
locomotives,  tenders,  cars  and  other  rolling  stock  or  equip- 
ments, &c.,  and  all  the  property,  franchises,  rights  and  things 
of  whatsoever  name  or  nature,  then  held  or  thereafter  to  be 
acquired  by  the  mortgagors  or  their  succes^so^^,  &c.    T\\^ 
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mortgagors  covenantee!  and  agreed  with  the  trustees,  that 
whenever,  and  as  often  as  the  former,  or  their  successors  or 
assigns,  should  thereafter  acquire  any  lands,  or  any  equip- 
ment, or  any  other  property  or  things  of  whatever  name  or 
nature,  for  us^i  in  connection  with  their  railroads  or  of  any 
part  of  either  thereof,  or  of  any  other  railroad  which  they 
then  were  authorized  to  construct,  or  should  acquire  any  other 
property,  rights,  franchises  or  things  whatsoever,  they  or  their 
successors  or  assigns  should  and  would  acquire,  possess  and 
hold  the  siime  and  every  part  and  parcel  thereof,  upon  and 
subject  to  the  trusts  of  the  mortgage,  until  conveyance  thereof 
in  pursuance  of  the  covenant  for  further  assurance  should  be 
duly  made  and  delivered  to  the  trustees  or  the  survivor  of 
them,  or  their  successors  in  the  trust.  Thev  further  cove- 
nan  ted  that  thev  and  their  successoi's  and  assigns  would 
execute,  deliver  and  acknowledge  from  time  to  time  and  at 
all  times  thereafter,  on  request  of  the  trustees,  all  such  further 
deeds,  conveyances  and  assurances  in  the  law,  for  the  better 
assuring  to  the  trustees  or  the  survivor  of  them,  and  their 
successors  in  the  trust,  on  the  trust  in  the  mortgage  expressed, 
the  railroads,  equipments,  appurtenances,  franchises,  property 
and  things  thereinbefore  mentioned  and  to  which  the  com- 
pany then  were  or  might  thereafter  for  any  reason  become 
entitled,  or  which  they  or  their  successors  or  assigns  might  iu 
any  manner  acrpiire ;  and  also,  all  other  property,  rights,  fran- 
chises and  things  whatsoever,  which  might  thereafter  be 
acquired  by  the  company,  their  successors  or  assigns;  as  by 
the  trustees  or  their  counsel  learned  in  the  law,  should  be 
reasonably  adviseil,  devised  or  required.  If  the  company 
acquired,  iv*  the  petitioners  insist  they  did,  after  the  deliver}^ 
of  the  mortgage,  the  property  in  question,  among  which  are 
the  Long  JJranch  and  Sea  Shore  Railroad  and  its  appur- 
tenanws,  and  the  vessels  above  mentioned,  the  lien  of  the 
mortgage  attached  to  it  the  instant  it  was  so  acquired,  and  by 
openition  of  these  covenants,  they  held  it  on,  and  subject  to 
the  trusts  of  the  mortgage.  Metcalfe  v.  Archbishop  of  York^ 
1  M.  A  C.  547;   Li/de  v.  J/mn,  1  M.  A  K.  683;   Wellesley 
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^v.  Wellesleyy  4  M,  &  C.  561 ;  Lewis  v.  Maddocksj  17  Ves- 
A^ ;  Fisher  on  Mortgages  57 ;  O>o<6  on  Mortgages  235 ; 
JLcngton  v.  Horton,  1  ^are  549 ;  Pennock  v.  Co6,  23  ^oi^?. 
ni7;  Willink  v.  Morris  Canal  &  Banking  O?.,  3  Greenes 
^h.  R.  377  ;  jP/e^;  v.  J/a^or  o/iV^6iu  1  orjfc,  2  Selden  179. 

Is  there  reason  to  believe  that  the  interest  of  the  bond- 
liolders  requires  that  the  claim  they  make  in  this  connection, 
should  be  specifically  set  up  in  order  that  it  may  be  litigated? 
lit  is  evident  from  the  petition,  that  it  is  likely  to  be  con- 
*:ested.     It  is  important,  therefore,  to  consider  on  what  foun- 
<3ation  it  seems  to  rest.     That  it  is  of  the  greatest  importance 
to  the  bondholders  to  vindicate  this  claim,  if  it  is  capable  of 
V)eing  established,  is  most  manifest,  and  it  is  equally  clear  that 
it  should  be  done  before  a  sale  of  that  part  of  the  road,  about 
"which  there  is  no  contest,  takes  place,  for  the  relation  of  the 
Long  Branch  and  Sea  Shore  Railroad  to  the  rest  of  the  road 
is  such,  furnishing  as  it  does  its  only  northern  terminus,  that 
the  comparative  advantage  and  disadvantage  of  selling  before 
this  claim  shall  have  been  disposed  of,  are  too  obvious  for 
remark.      From    the  petition  and    affidavits  the    following 
grounds  for  advancing  the  claim  may  be  gathered  :  that  the 
^ew  Jersey  Southern  Railroad  Company,  after  the  delivery 
of  the  mortgage,  purchased  and  held,  under  legislative  author- 
ity, about  sixteen-seventeenths  of  the  capital  stock  of  the 
Long  Branch  and  Sea  Shore  Railroad  Company ;  that  in  the 
^ks  of  the  former  company,  this  purchase  was  entered  under 
the  head  of  "Long  Branch  and  Sea  Shore  Railroad  pur- 
chase;" that  the  New  Jersey  Southern   Railroad  Company 
went  into  possession  of  the  Long  Branch  and  Sea  Shore  Rail- 
road and  its  appurtenances,  and  continued  in  such  possession 
for  years  and  up  to  the  time  when  their  property  passed  into 
^he  hands  of  a  receiver  appointe<l  by  this  court,  under  pro- 
^ings  in  insolvency ;  that  they  neither  kept  any  separate 
account  of  the  earnings  or  expenses  of  the  road,  nor  rendered 
*Qy  aooount  or  made  any  return  for  the  use  of  the  road  or 
P^'i^rty,  but  dealt  with  them  as  their  own ;  that  they  were 
^'^eognijsed  by  the  Long  Branch  and  Sea  Shore  Railroad  Cova- 
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pany  as  the  owners  of  the  road ;  that,  when  they  went  into 
possession,  they  discontinued  the  use  of  their  former  terminus 
at  Port  Monmouth ;  that  they  expended  on  construction 
account  on  the  railroad  and  property  in  question,  down  to 
and  including  the  year  1873,  more  than  $300,000,  a  part  of 
which  was  spent  in  building  a  new  pier  for  freight  purposes, 
and  a  ferry-slip,  both  at  the  terminus  of  the  Ijong  Branch 
and  Sea  Shore  Railroad,  and  in  constructing  about  three 
miles  of  track  at  what  was  the  northern  and  eastern  terminus 
of  the  road  when  they  took  possession ;  and  that  the  organiza- 
tion of  the  Ix)ng  Branch  and  Sea  Shore  Railroad  Company, 
from  the  time  when  possession  was  so  taken,  was  merely 
formally  kept  up.  These  facts  are  relied  upon  to  show  tliat 
the  New  Jersey  Southern  Railroad  Company  became  the 
owners  of  the  jiroperty  in  question.  The  merits  of  the  claim 
are  of  course,  in  no  sense  before  me.  I  can  only  look  into 
the  case  as  made  by  the  petitioners  and  the  trustees,  to  ascer- 
tain whether  there  are  grounds  to  warrant  me  in  directing 
that  the  claim  be  put  into  a  position  to  be  litigateil.  I  think 
there  are  such  grounds.  A  sale  of  the  property  in  question, 
under  the  proceedings  as  they  now  stand,  would  leave  any 
rights  of  the  Long  Branch  and  Sea  Shore  Railroad  Company 
or  other  contestants,  not  parties  to  the  bill,  unaffected.  But 
it  is  insisted  on  behalf  of  the  trustees,  that  a  sale  under  the 
proceedings,  will  pass  to  the  purchaser  whatever  title  the 
Xew  Jersey  Southern  Railroad  Company  have  acquired  to  the 
property,  and  that  the  court  may  either  permit  the  right  to 
be  sold  in  that  way,  leaving  the  purchaser  to  litigate  with  the 
adverse  claimants,  or  may  hereafter  and  before  sale,  direct 
that  proceedings  be  taken  to  litigate  the  claim.  The  former 
course  would  inevitably  result  in  a  sacrifice  of  the  interest  of 
the  bondholders.  The  latter  is  the  proper  one,  except  that 
the  litigation  should  be  commenced  at  once  and  be  advanced 
as  rapidly  as  possible.  There  will  be  no  occasion  for  disturb- 
ing the  proceedings  already  taken.  A  supplemental  bill  may 
be  filed,  distinctly  and  fully  setting  up  the  claim  insisted  on 
by  the  petitioners,  and  all  the  parties  in  adverse  interest  may 
be  called  into  court  to  answer  l\\atVV\\\.    TW\\\a^\\ow  wwder 
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the  supplemental  bill  will  be  confined  to  the  subject  matter 
thereof.  Easworth  v.  Lambert,  4  Johns.  Ch.  605 ;  Bignall 
V.  Aihins,  6  Madd.  369  ;  Story's  Eq.  PL,  §  334. 

The  remaining  question  is,  whether  the  prayer  of  the  peti- 
tioners to  be  admitted  as  complainants  shall  be  granted.  I 
see  no  reason  for  doing  so.  If  the  suit  which  the  trustees 
have  brought  has  not  scope  enough  to  answer  the  purposes 
for  which  it  was  instituted,  the  court  will  so  direct  them  in 
the  conduct  of  it  as  to  remedy  the  defect.  To  admit  the 
petitioners  as  complainants  would  be  to  introduce  new  magis- 
tri  litis  who  may  not  be  in  accord  with  the  present  complain- 
ants in  the  management  of  the  cause.  The  very  ground  on 
which  the  petitioners  ask  to  be  admitted  is  their  dissatisfac- 
tion with  the  conduct  of  the  suit  by  the  trustees.  They  ask 
to  be  made  co-complainants,  in  order  that  they  may  effect  a 
hetter  management.  They  are  admittedly  not  necessary  par- 
ties. Under  the  circumstances  they  are  not  proper  parties 
complainant.  They  may  be  admitted  as  defendants  if  they 
desire  it.  There  will  be  an  order  directing  that  a  supple- 
mental bill  be  filed,  setting  up  the  claim  to  the  Long  Branch 
^nd  Sea  Shore  Railroad  and  property,  and  any  other  disputed 
property,  which  the  trustees  or  the  i)etitioners  may,  on  reason- 
^hle  apparent  grounds,  claim  to  be  subject  to  the  lien  of  the 
mortgage.  The  frame  of  the  bill  and  the  question  as  to  who 
shall  be  parties  to  it,  will  he  settled  by  the  court,  on  notice  to  the 
trustees  and  petitioners.  In  order  to  a  designation  and  descrip- 
t'on  of  the  mortgaged  premises  to  which  no  adverse  claim  is- 
made,  the  reference  asked  for  by  the  trustees  is  necessary.  It 
^ill,  of  course,  be  confined  to  that  property.  The  trustees 
leaving,  since  the  argument  of  this  motion,  filed  their  petition,, 
praying  that  the  receiver  appointed  under  the  "act  for  the 
'elief  of  citizens  on  the  line  of  any  railroad  that  has  or  may 
hereafter  fail  to  operate,*'  may  be  directe<l  to  deliver  up  to  them 
J^s  trustees  under  the  mortgage,  the  possession  of  the  New* 
^*wey  Southern  Kailroad,  including  the  Long  Branch  and 
^  Shore  Railroad  and  its  appurtenances,  of  which  he  is  now 
^poflaesaion,  I  deem  it  unnecessary  to  pass  upon  t\\e  a\>^\\ea- 
[     tioo  of  tiw petitioners  for  the  appointment  of  a  receiver* 
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1.  That  a  plaintiif  in  a  suit  at  law  u*  rw^ver  nivney*  *lue  upon  eeriaii-». 
motes  aad  checkr^  has  a5»igned  for  full  value  a  monsrag^  eivtn  to  him  hy 
the  defendant  in  that  suit,  and  intendeil  as  txillaieral  *eouriiv  merelv,  fur— 
ninhefl  no  ground  for  injunction  to  iv*train  the  pnoieciiiion  of  the  suit- 
The  alignment  would  be  a  payment  pro  Uinto.  of  which  such  defendanT 
might  avail  himiself  in  the  suit  at  law. 

2.  To  maintain  an  equitable  offset  the  |Kirty  ««reking  the  benefit  of  it 
must  ifhow  Home  equitable   grround  for  being   protected   ag-ainst  hi*   aJ- 
ver«ai^''!j   demand.      The   mere  exi?tence  of  a   coimter  demand   i*  not 
enough.     Nor  will  the  mere  i»endency  of  an  accoimt,  out  of  which  a  cn>ft* 
demand  may  arise,  confer  the  ri^ht  to  an  etjuitable  offset. 

3.  In  a  Buit  f^ieking  an  equitable  offr»et  u^K>n  an  acctnmt  between  former 
partners  and  an  injunction  to  restrain  a  suit  at  law  by  the  defendant  against 
the  complainant  upon  notes  given  in  cimrse  of  partnership  transactions, 
the  mere  axiK^rtion  of  a  coimter  demand  will  not  hold  the  injuncti<m  issued 
ujKjn  filing  the  bill.  Some  account  must  be  given,  or  sialement  made,  or 
factH  allege<i,  from  which  the  court  can  judge  whether  the  i^omplainant 
would  probably  be  able  to  establish  his  claim. 


On  motion  to  dissolve  injnnction. 

Mr.  A.  V.  Van  Fleet  and  3Ir,  G.  A.  Allen,  for  the  motion. 

Messrs.  Berry  iS:  Lujiton,  contra. 

The  Chancellor. 

The  bill  is  filed  for  an  injunction  to  restrain  the  defendant 
from  prosecuting  two  suits  at  law,  brought  by  him  in  the 
Supreme  Court  of  this  state.  One  of  them  is  against  the 
com|)lainant  and  Augustus  B.  Smith  and  Jacob  L.  Martin, 
U|K)ii  a  promissory  note  for  $250,  dated  December  10th, 
1869,  made  by  Smith  and  Martin,  as  partners,  to  the  order 
of  the  coniplainant,  and  by  him  endorsed  to  the  defendant, 
and  two  bank  checks  drawn  by  Smith  and  Martin,  as  part- 
ners, on  the  Union  National  Bank  of  Rahway,  payable  to 
^he  onlcr  of  the  complainant,  and  by  him  endorsed  to  the 
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defendant,  one  dated  December  24th,  1869,  for  §4000,  and 
the  other  dated  December  30th,  1869,  for  $2200.      Tlie  other 
s$uit   is  against   the  complainaint  alone,   and    is  brought   to 
recover  the  amount  claimed  to-  be  due  on  two  bank  checks 
drawn  by  the  complainant  on  the  bank  above  named,  and 
dated  December  20th,   1869,.  payable  to  the  order  of  the 
defendant,  one  for  $1000,  and  the  other  for  $500.     The  bill 
also  prays  an  account  of  certain  transactions  in  which  the 
eomplainant    and    defendant    were   interested,    each    being 
entitled,  according  to  their  agreement,  to   half  the  profits 
thereof.      These  transactions  were  the  purchase  of  certain 
timber  lands  in  this  state,  the  civtting  off  and  selling  the  tim- 
ber, and  then  selling  the  land.     It  appears  by  the  answer 
that  they  included  also  the  purchase  of  certain  standing  hick- 
ory trees,  felling  them,  and  selling  the  wood,  and  the  par- 
chase  and  sale  of  a  considerable  number  of  spokes.     Some  of 
the  land  referred  to  was  purchased  by  the  defendant,  and  the 
rest  was  claimed  by  the  complainant  as  his  property.    The  bill 
alleges  that  soon  after  the  arrangement  for  the  business  wag^ 
made  between   the  parties,   the   complainant   gave   the   de- 
fendant a  mortgage,  made  by  the  former,  on  certain  real 
estate  belonging  to  him,  in  the  city  of  Elizabeth,  in  this  state, 
for  the  sum  of  $2000 ;  that  that  mortgage  was  intended  and 
understood  to  be  collateral  security  merely  for  any  indebted- 
ness of  the  complainant  to  the  defendant,  which  might  there- 
rfter  accrue;  that  the  defendant  has  assigned   it  away  for  its 
full  value;  and  that  after  the  giving  of  the  checks  and  note 
iQ  suit,  the  complainant,  who  then  had  the  management  of 
the  business,  remitted  to  the  defendant,  with  a  view  of  pay- 
logoff  his  indebtedness,  ''divers  large  sums  of  money,  amount. 
*ng  in  the  aggregate  to  many  thousands  of  dollars,  and  greatly 
exceeding  the  proportion  to  which  the  defendant  was  entitled 
fi*his  share  of  the  profits."     The  bill  may  be  regarded  as 
elaitning,  (although  it  does  not  formally  do  so,)  an  allowance 
npon  that  indebtedness  of  the  amount  of  the  mortgage,  and 
<>f  Ac  excess  of  the  last  mentioned  payments  over  the  defend- 
ant's share  of  the  profits. 
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On  filing  the  bill  an  injunction  was  issued.  The  defendant 
has  answered,  and  now  moves  to  dissolve  the  injunction  on 
bill  and  answer,  and  affidavits. 

The  view  I  take  of  the  case  rendere  it  unnecessarv  to  con- 
sider  the  question  raised  on  the  argument,  as  to  the  nature  of 
the  business  relation  of  the  parties  toward  each  other,  Avhether 
they  were  partners  inier  sese  or  not.     They  agree  as  to  the 
character  of  the  transactions,  that  they  were  jointly  interested 
in  them,  and  as  to  the  extent  of  their  respective  interests.    It 
is  also  undisputed  that  no  final  settlement  has  been  made  be- 
tween them.     Nor    is  any  question  made  as  to  the  defend- 
ant's right  to  recover  from  the  complainant  the  amount  of  the 
checks  and  note  in  suit,  but  for  the  allowances  claimed  in  re- 
spect to  the  mortgage  and  remittances  before  referred  to.     As 
to  the  former  it  is  enough  to  say  that  the  answer  denies  that 
it  has  been  assigned  for  value,  but  alleges  that  it  was  assigned 
to  a  creditor  of  the  defendant  as  collateral  security  for  a  pre- 
cedent debt,  and  that  by  reason  of  the  large  amount  of  prior 
encumbrances  on  the  mortgageil  premises  it  is  of  no  value. 
But  if  the  allegation  of  the  bill  were  true  that  it  has  been 
assigned  by  the  defendant  for  its  full  value,  the  complainant 
might  avail  himself  of  the  fact  in  the  suits  at  law.     It  would 
be  a  payment  pro  tanto. 

The  remaining  equity  depends  on  a  claim  of  equitable  oif- 
set.  Beyond  the  general  statement,  that  with  a  view  to  the 
payment  of  the  claims  now  in  suit,  the  complainant  remitted 
to  the  defendant,  out  of  the  proceeds  of  the  business,  ''  large 
sums,  amounting  in  the  aggregate  to  many  thousands  of  dol- 
lars, and  greatly  exceeding  the  proportion  to  which  the  de- 
fendant was  entitled  for  his  share  of  the  profits,"  there  is 
nothing  in  the  bill  on  which  this  claim  of  equitable  offset  is 
based,  and  even  this  meagre  and  indefinite  statement  is  not 
verified  except  by  the  complainant's  general  affidavit  to  the 
truth  of  his  acts  set  forth  in  the  bill.  To  maintain  an  equi- 
table offset,  the  party  seeking  the  benefit  of  it  must  show 
some  equitable  ground  for  being  protected  against  his  adver- 
sary's demand.     The  mere  existence  of  a  counter  demand  is 
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obviously  not  enough.  Nor  will  the  mere  pendency  of  an 
account,  out  of  which  a  cross  demand  may  arise,  confer  the 
right  to  an  equitable  ofl&et.  Rawson  v.  Samuel,  1  Cr.  &  Ph. 
179  ;  Wartnahy  v.  ShutUeworih,  1  Jur,  469 ;  Dodd  v.  Lydall, 
1  Hare  337 ;  Gordon  v.  Pym,  3  Hare  223 ;  Duncan  v. 
Lyon,  3  Johns.  Ch,  351,  358 ;  High  on  Inj.,  §  142  ;  Ketr  on 
Inj.  66. 

I  find  nothing  in  this  bill  to  warrant  me  in  restraining  the 
defendant  from  proceeding  to  recover  his  claims  at  law.  The 
complainant  does  not  even  state  his  belief  that  on  the  account- 
ing for  which  he  prays,  there  will  be  a  balance  found  in  his 
favor.  And  if  he  had  not  only  so  stated,  but  had  sworn  to 
it  also,  this  would  not,  of  itself,  have  been  sufficient  ground 
on  which  to  hold  the  injunction,  for  it  would  still  have  been 
but  the  simple  assertion  of  a  counter  demand,  as  to  the  prob- 
able merits  of  which  the  court  is  entirely  in  the  dark.  No 
account  is  given,  no  statement  made,  nor  any  facts  alleged 
from  which  the  court  could  even  judge  whether  the  complain- 
ant would  probably  be  able  to  establish  his  claim.  The 
statements  of  the  bill  in  this  connection  are,  except  as  to  the 
amount  alleged  to  have  been  received  on  the  transfer  of  the 
mortgage,  (and  this  is  wholly  denied  by  the  answer,)  a  mere 
assertion  of  the  existence  of  a  counter  demand,  without  par- 
ticulars, and  without  statement  or  even  conjecture  as  to  the 
amount. 

On  the  other  hand,  the  defendant  denies  that  anything 
would  be  found  to  be  due  from  him  to  the  complainant  on  an 
accounting,  but  alleges,  that  on  the  contrary,  the  balance 
would  be  largely  in  his  favor. 

The  injunction  must  be  dissolved  with  costs. 
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Myer  v8.  Myer  and  others. 

Motion  to  (liHclmrge  writ  of  ne  exeat  refused,  on  tlie  ground  ot  in?«uffi- 
ciency  of  the  annwcr  and  affidavitH. 


On  motion,  on  bill,  answer  and  affidavits,  to  discharge  writ 
of  ne  exeat. 

Mr.  A.  W.  CuUa;  for  the  motion. 

J/r.  /.  /.  Cutler,  contra. 

The  Chancellor. 

The  complainant  and  the  defendant,  William  Myer,  were 
partners  in  business  as  butchers  and  dealers  in  meat  in  Mor- 
ristown,  imder  the  firm  of  William  Myer  &  Co.,  from  some 
time  in  April,  1868,  to  the  8th  of  October,  1873.     They 
were  to  share  the  profits  and  losses,  equally.     On   the  lart 
mentioned  day  they  dissolved  their  co-partnership  by  mutual 
consent.     The   business  was   continued    by  the   defendants, 
AVilliam   Myer  and  George  W.  Hunt,   under  the  firm  of 
Myer  &  Hunt.     On  the  dissolution  of  the  firm  of  AVilliam 
Myer  &  Co.,  William  Myer,  according  to  the  bill,  requested 
that  their  partnership  books  and  accounts  should  be  left  at 
the  store  of  the  new  firm  of  Myer  &  Hunt,  and  that  he  should 
be   permittefl   to   collect   the   money   due   on   them.      This 
arrangement  was  sought  on  the  ground  that  thus  the  money 
would  be  conveniently  collected,  and  that,  too,  without  preju- 
dice to  the  business.     The  debts  of  the  concern  amounted  to 
about  $2600.     The  assets,  other  than  the  money  due  to  the 
firm,  were  divided  between  the  partners,  and  they  agreed 
that  William  Myer  should  collect  the  debts  due  the  concern, 
(amounting,  according   to   complainant's   estimate,  to  about 
§3000,)  and  deposit  the  money  in  the  First  National  Bank  of 
Morristown,  to  meet  the  notes  and  obligations  of  the  firm  as 
they  should  mature,  paying  such  debts  of  the  firm  as  should 
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e  presente<l  to  him  for  the  purpose  at  the  store  of  Myer  & 

lunt.     The  books  and  accounts  went  into  his  hands  under 

bis  arrangement.     The  complainant  alleges  that,  to  his  sur- 

rise,  he  saw  an  advertisement  of  the  date  of  December  22d, 

873,  announcing  the  dissolution  of  the  firm  of  Myer  &  Hunt, 

nd  that  the  business  would  be  continued  by  Hunt.     On 

requiring,  he  says,  he  found  that  the  money  due  to  the  firm 

lad  been,  to  a  great  extent,  collected  by  William  Myer,  and 

hat  he  had  left  unpaid  of  the  debts  due  from  the  concern 

iVwut  $1600,  and  had  appropriated  to  his  own  use  a  large 

iiMOunt  of  the  money  collected  by  him.     The  complainant 

alleges  and  swears,  that  immediately  after  seeing  that  notice, 

he  went  to  see  William  Myer,  and  asked  him  to  account  for 

the  money  he  had  collected,  but  that  he  refused  to  do  so ; 

that  William  Myer  then  admitted  he  had  received  a  large 

amount,  but  refused  to  say  definitely  how  much ;  that  the 

complainant  asked  him  what  he  had  done  with  the  money, 

^d  he  said   he  had  paid  it  to  his  father,  who  resi<les  in 

Petersburg,  Virginia ;    that  the  complainant  asked    him  to 

P^y  his  part  of  the  partnership  debts,  and  he  replied  that  he 

had  nothing  to  pay  with,  and  could  not  pay  any  part  of  those 

debts. 

It  appears  that,  on  the  dissolution  of  the  firm  of  Myer  & 

Hunt,  William  Myer  sold  out  his  interest  in  that  concern  to 

Hunt,  and  by  agreement  became  a  clerk  of  the  latter  in  the 

"Qsioess.     His  reason  for  selling  >vas,  he  says,  that  he  wanted 

^oney  to  pay  his  individual  debts,  and  to  raise  it  he  sold  out 

^  Hunt.     The  complainant  swears,  that  on  the  2d  day  of 

January,  1874,  William  Myer  admitted  to  him  that  he  had 

inverted  all  his  property  into  money,  and  the  complainant 

further  swears  that  William  Myer  admitted  to  him,  that  he 

uitended  to  leave  this  state  and  go  to  his  father,  in  Virginia. 

Thomas  M.  Carlisle,  whose  affidavit  is  annexed  to  the  bill, 

^  a  creditor  of  the  firm  of  W^illiam  Myer  &  Co.     He  came 

^t&om  New  York  on  the  day  last  mentioned,  to  collect  the 

"*oney.    He  swears  he  saw  Hunt,  and  that  Hunt  then  told 

kim  that  William  Myer  had  sold  out  to  him  for  j^2000,  awd 

Vol,  X.  c 
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had  sent  the  money  to  his  father,  in  Virginia,  and  intended 
to  remove  there  himself. 

The  complainant  swears,  that  he  has  been  compelled  to  pay 
a  large  part  of  the  remaining  indebtedness  of  the  firm  of 
William  Myer  &  Co. 

The  bill  is  filed  against  AVilliam  Myer  and  his  father,  and 
George  W.  Hunt.  It  charges  that  they  have  conspired  to 
defraud  the  complainant  in  the  premises.  It  prays  an  account 
from  William  Myer.  On  the  filing  of  the  bill  a  ne  exeat  was 
granted.  William  Myer  has  answered.  His  father  and 
Hunt  have  not.  Motion  is  now  made  to  discharge  the  ne 
exeat  on  the  answer  and  the  affidavits  (amoilg  which  is 
HuntVj  annexed  to  it.  William  Myer  flatly  denies  that  he 
had  th<*  conversation  with  the  complainant  on  the  2d  of  Jan- 
uary, 1874,  and  Hunt  swears  that  he  had  no  such  conversa- 
tion with  Carlisle  as  that  to  which  the  latter  testifies. 
Be^ides  the  affidavits  of  William  Myer  and  Hunt,  those  of 
Ira  M.  Hurlburt  and  Henry  H.  Becker  arc  attached  to  the 
answer.  The  former  swears  that  he  was  in  the  employ  of 
Myer  tfe-IIunt  prior  to  the  dissolution  of  that  firm,  and  was 
cognizant  of  the  negotiations  in  reference  to  the  purchase  of 
the  interest  of  William  Myer  in  the  partnership,  and  that  at 
no  time  did  he  hear  it  stated  that  Myer  was  about  to  leave 
the  state,  but  on  the  contrary  it  was  understood  and  agreed, 
that  he  was  to  remain  in  Hunt's  employ  up  to  April  1st, 
1875.  He  further  says,  that  he  never  heard  of  William 
Myer's  intending  to  leave  the  state  until  he  heard  the  com- 
plainant's bill  read.  He  is  still  in  Hunt's  employ.  Becker 
is  a  druggist,  whose  place  of  business  is  near  that  of  Hunt. 
He  swears  he  was  present  at  the  sale  of  William  Myer's 
interest  to  the  former,  and  was  cognizant  of  the  negotiations 
attending  the  sale;  that  he  never  heard  of  any  intention  on 
the  part  of  William  Myer  to  leave  this  state,  but,  on  the  con- 
trary, the  arrangement  was,  that  he  was  to  remain  in  Hunt's 
employ,  and  that  he  first  learned  of  such  intention  from  the 
bill  of  complaint  in  this  cause.  Both  Hunt  and  William 
Myer  swear  that  the  latter  has  made  an  arrangement  to  con- 
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tinue  in  the  employ  of  the  former  till  April  1st,  1875. 
Whether  this  arrangement  was  made  before  or  after  the 
ne  exeat  was  served,  does  not  appear. 

The  answer  leaves  no  doubt  of  the  truth  of  the  statement 
of  the  bill  in  regard  to  the  agreement  between  the  complain- 
ant and  WHliam  Myer,  on  the  dissolution  of  their  copartner- 
ship, the  amount  of  the  debts  due  from  and  to  the  concern, 
or  the  agreement  as  to  the  books  and  accounts.  That  Wil- 
liam Myer  made  collections  upon  those  books  and  accounts  is 
admitted.  He  professes  to  be  unable  to  tell  to  what  amount, 
l>ecause  of  the  fact  that  the  books,  as  he  alleges,  are  in  the 
hands  of  the  complainant. 

The  complainant  is  entitled  to  an  account  of  these  moneys 
and  of  the  disbursement  of  them.  I  am  far  from  being  sat- 
isfied that  he  and  Carlisle  have  been  guilty  of  willful  false- 
liood  in  their  affidavits — that  they  have  deliberately  sworn  to 
conversations  (the  former,  to  one  alleged  to  have  taken  i)lace 
between  him  and  William  Myer,  and  the  latter,  to  one  which 
lie  swears  he  had  with  Hunt,)  which  never  took  place  at  all. 
On  the  other  hand,  the  conduct  of  William  Myer  in  the  trans- 
action, impresses  me  unfavorably.  So,  also,  does  that  of  Hunt. 
The  former  had  in  his  hands  the  books  and  accounts  of 
William  Myer  &  Co.,  entrusted  to  him  at  his  request,  for 
collection  for  the  benefit  of  himself  and  the  complainant. 
He  proceeded  to  make  collections  upon  them,  and  as  com- 
plainant alleges,  made  large  collections  thereon.  Very  shortly 
after  the  end  of  the  sixty  days,  within  which  the  collections 
were,  by  the  agreement  between  him  and  the  complainant, 
to  be  made,  and  at  the  end  of  which  time  an  account  was  to 
be  made,  and  the  unpaid  balance  of  the  debts  to  be  paid  oflF 
by  the  partners,  he  sold  out  his  interest  in  the  business  of  his 
new  firm  and  became,  as  he  says,  clerk  to  one  who  was  clerk 
for  William  Myer  &  Co.,  when  he  and  the  complainant  were 
in  partnership,  and  at  the  time  of  the  dissolution  of  that  firm. 
His  reason  for  this  action  is  that  he  was  "  called  on  to  i^ay 
individual  debts  of  his  own,  and  required  ready  money  and 
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means."     Pic  arlrU  that  he  receiver!  the  money  and  paid  it  to 
his  creditors.  , 

That  his  action  in  this  last  dissolution  was  sudden,  and  ^ 
sarprise  to  the  complainant,  Ls  not  denied.  It  does  not  ap- 
pear  that  be  harl  been  suerl  or  threatened  with  snit,  or  that 
his  creditors  were  pressing  him  for  payment  of  theic  demands. 
Nor  does  it  appear,  except  from  the  general  statement  above 
qnoted,  that  he  had  any  creditors.  His  conduct  towards 
the  complainant  is  suspicious  and  indicative  of  bad  faith. 
In  aaswering  the  bill  he  has  made  no  effort  to  state  the 
amount  of  his  collections  or  of  his  payments,  with  any  accu- 
racy or  attempt  at  exactness.  His  excuse  is,  that  on  ''  a  cer- 
tain day "  the  complainant  took  away  the  books  from  the 
store,  and  had  them  when  the  bill  was  filed.  He  does  not 
allege  that  he  rer|uested  the  ase  of  the  books,  to  make  up  an 
account  or  statement  for  his  answer,  or  that  he  had  been  re- 
fused the  use  of  them,  or  that  any  necessary  or  desirable 
facility  had  been  denied  him  in  that  connection.  The  case  on 
which  the  writ  was  granted  is  not  overthrown  by  the  answer 
and  its  accompanying  affidavits. 

The  motion  is  denied,  with  costs. 


Morris  vs.  Woodward  and  othei-s. 

1.  A  n'fu}*al  to  adjourn  a  nale,  in  the  exercise  by  the  sheriflT  of  a  reason- 
able (lincretion,  iH  not  nufiicient  ground  for  setting  the  sale  aside. 

2.  A  requirement  that  twenty  i)er  cent,  of  the  purcliase  nianey  shall  be 
j>aid  at  the  close  of  the  sale,  and  satisfactory  security  be  given  for  the  bal- 
ance, will  not  suffice  to  set  a>*ide  t)ie  sale,  wliere  no  complaint  was  made  of 
tlie  terms,  nor  any  relaxation  of  them  requested,  and  where  it  does  not  ap- 
jiear  that  any  one  was  prevented  from  bidding  by  reajson  of  them. 

3.  Where  an  agreement  is  made  by  the  complainant  with  a  mortgagee 
defendant,  present  at  the  sale  and  intending  to  buy  in  the  property  to  pro* 
tect  hiH  claim  if  necessary,  that  if  such  mortgagee  would  not  bid,  and  would 
permit  him  to  buy  the  property,  he  would  pay  his  claim,  and  by  reason  of 
the  latter  not  bidding  in  pursuance  of    such  agreement,   the  property 
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brought  miicli  less  than  it  otherwise  would  have  done,  thereby  tlirowing 
upon  the  mortgagor,  against  whom  the  complainant  had  taken  a  personal 
decree  for  deficiency,  a  liability  for  a  greater  deficiency,  such  agreement  is 
a  fraud  upon  the  mortgagor,  which  vitiates  the  sale. 


On  motioD,  on  petition  and  affidavits,  and  rule  to  show 
cause,  to  set  aside  a  sheriff's  sale  of  mortgaged  premises. 

J/r.  S.  M.  Schxincky  for  the  motion. 

3/r.  James  Wilson,  contra. 

The  Chancellor. 

The  defendant,  Charles  H.  Woodward,  owner  of  the  equity 
of  redemption  in  the  mortgaged  premises,  moves  to  set  aside 
a  sale  of  those  premises,  (a  mill  property  of  the  value  of 
about  $10,000,)  made  by  the  sheriff  of  Monmouth.  The 
motion  is  based  on  the  allegation  that  the  sale  was  conducted 
illegally,  because  the  sheriff  refused  to  adjourn  it  at  the  re- 
quest of  Woodward,  and  imposed  severe  and  forbidding 
terms  of  sale,  and  on  the  further  ground  that  the  complain- 
ant, who  was  the  holder  of  the  second  and  fourth  mortgages, 
and  who  purchased  the  property  at  the  sale  for  $5000,  pre- 
vented competition  by  an  agreement  with  the  holder  of  the 
third  mortgage,  who  was  there  to  protect  his  claini  by  bid- 
ding on,  and  even  buying  in  the  property  if  necessary.  The 
case  was  one  in  which  the  sheriff  ought  to  have  granted  the 
adjournment,  if  there  had  been  no  special  reason  to  the  con- 
trary. The  property  was  valuable;  the  adjournment  was 
asked  for  on  the  day  fixed  for  sale  in  the  notice,  and  there 
had,  therefore,  been  no  adjournment;  the  petitioner  had  been 
engaged  for  some  days  previous  to  that  time  as  a  juror,  and 
so,  by  his  enforced  attention  to  public  business,  had  been 
prevented  from  looking  after  his  interest  in  this  matter  as  he 
otherwise  would  have  done.  He  had  expectations,  apparently 
well  founded,  of  raising  the  money  necessary  to  pay  off  the 
execution,  if  a  few  days  were  given  to  him  for  the  purpose. 
The  sheriff,  however,  refused,  and  his  refusal  would  have 


34  CASES  IX  CHANCERY. 


MorriH  r.  AVoodward. 


I>cen  unreasonable  but  for  the  fact  that  the  jietitioner 
committed  waste  on  the  premises  to  such  an  extent  as  to  rende 
it  necessary  for  the  complainant  to  apply  to  the  court  to  re 
strain  him.  The  sheriff  had  refrained  from  advertising  th 
property,  for  some  weeks  after  the  execution  came  to  hi 
hands,  to  afford  the  petitioner  an  opportunity  to  arrange  th 
matter  and  so  prevent  a  sale.  The  complainant  protest 
against  an  adjournment.  Under  these  circumstances  I  a 
not  willing  to  question  this  exercise  of  discretion.  The?- 
terms  of  sale  were  unusually  severe,  although  the  sheriff  sayf» 
they  were  and  had  been  his  ordinary  conditions  so  long  as  he 
had  been  in  office,  and  he  had  then  been  in  office  over  two 
years.  They  required  the  payment  of  twenty  per  cent,  of 
the  purchase  money  at  the  close  of  the  sale,  and  satisfactory 
security  for  the  balance.  The  latter  condition  seems  to  me  to 
be  unnecessarily  hard,  and  it  must  in  many  cases  tend  to 
prejudice  the  sale.  But  no  complaint  was  made  of  the  terms 
at  the  sale,  nor  was  any  relaxation  of  them  requesteil,  nor 
does  it  appear  that  any  one  was  prevented  from  bidding  by 
reason  of  them.  The  property  was  put  up  for  sale  twice  on 
the  same  day.  The  first  time  it  was  struck  off  to  John  H. 
Silvers,  a  brother-in-law  of  the  petitioner,  at  $9000.  He 
failed  to  comply  with  the  terms.  He  appeal's  to  have  been 
unable  to*  pay  the  twenty  per  cent.,  and  the  property  was 
again  set  up,  and  it  was  then  sold  to  the  complainant  for 
§5000.  The  holder  of  the  third  mortgage  bid,  at  the  first 
sale,  §7500.  It  was  necessary  that  the  property  bring  about 
§7000,  to  cover  his  claim.  Between  the  two  sales  the  com- 
plainant approached  him  and  requested  him  not  to  bid  on  the 
property,  and  offered  to  pay  his  claim  if  he  would  not  bid. 
To  this  he  acceded,  and  when  the  proi)erty  was  put  up  the 
second  time,  he,  in  view  of  the  bargain  made  between  him 
and  the  complainant,  did  not  bid,  and  the  consequence  was 
that  the  latter  bought  the  property  at  his  single  bid  of  §5000. 
That  agreement  was  contrary  to  the  policy  of  the  law.  Ful- 
ler v.  Abrahams,  3  Brod,  &  Bing,  116;  Martin  v.  Itanleit, 
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5   Rich.  (Law)  542;  Mills  v.  Rogers,  2  Littell  [Ky)  217; 

Smith  V.  Greenlee^  2  Dev.  126. 

In  judicial  sales  at  auction,  no  practice  which  will  tend  to 

prejudice  the  sale  should  be  permitted,  least  of  all  should  he 
for  whose  benefit  the  property  is  sold,  be  allowed  to  reap  the 
advantage  of  such  practice  on  his  part.     In  the  present  case 
the  complainant  took  a  personal  decree  against  the  petitioner 
for  deficiency.     This  is  an  additional  reason  for  setting  aside 
the  sale,  which   his  agreement  to  prevent  competition  has 
deadened,  at  least  to  such  an  extent  as  to  make  the  deficiency, 
to  the  payment  of  which  the  petitioner  is  subjected,  greater 
than  it  otherwise  would  have  been.     Besides,  it  appears  that 
the  complainant,  on  paying  the  claim  of  the  third  mortgagee, 
took  an  assignment  of  it,  which  he  now  holds.     The  agree- 
ment was  a  fraud  upon  the  petitioner. 

The  sale  will  be  set  aside. 


Dewey's  Executors  r^.  RuciOLES. 

1-  A  charge  of  all  testator's  debts  and  funeral  and  testamentary  exi)ense8 
npon  all  his  estate,  real  and  personal,  not  otherwise  specifically  bequeathed, 
18  equivalent  to  a  trust  for  sale  of  all  the  real  and  personal  estate  not  other- 
wise specifically  bequeathed,  for  the  purpose  of  paying  those  debts  and 
expen.^;  and  the  executor's  deed  therefor  will  pass  to  the  purchaser, 
^h  the  legal  and  the  equitable  estate. 

2.  The  general  rule  is,  that  a  purchaser  is  not  bound  to  see  to  the  ai)i>li- 
cation  of  the  purchase  money  when  the  testator's  debts  are  charged  gen- 
erally upon  his  estate.  There  are  exceptions  to  it,  where  there  is  a  breach 
oftnistby  the  executors,  and  the  purchaser  is  a  party  to  it,  and  where  the 
pnrchaReis  after  the  institution  of  a  suit  which  takes  the  adniinistralion  of 
the  €?tate  out  of  the  hands  of  the  trustee.   There  is  no  such  allegation  here. 


On  final  hearing  on  bill  and  demurrer, 
-Mr.  McGillj  for  complainant. 
^r,  Uppincottj  for  defendant. 


36  CASES  IN  CHANCERY. 


IieweT*:*  Ezt?t.Mitop»  r.  Biisncl*^- 


The  Chancellor. 

CatalinaDewev,  the  testatrix,  died  April  17th,  1871.  By 
her  last  will  and  testament,  dated  Aiiga-st  17th,  1870,  she 
apj)ointed  her  son-in-law  David  Young,  and  her  son  Samuel 
Dewev,  executors  and  trustees  thereof.  Bv  a  codicil  made  a 
few  days  afterwards,  she  appointed  her  daughter  Catalina, 
executrix  and  trustee  with  her  son  and  son-in-law.  Bv  th( 
first  section  of  the  will,  she  directs  her  execntors  and  trustee 
to  i>ay  all  her  debts,  funeral  and  testamentary  expenses,  aj 
soon  as  mav  convenientiv  be  done  after  her  decease,  and 
charges  with  the  payment  of  those  debts  and  expenses,  all  hei 
estate,  real  and  personal,  not  therein  otherwise  specificallj 
bequeathed.  After  bequeathing  her  household  furniture 
pictures  and  silver  to  her  daughter  Catalina,  she  gives  all  th( 
rest,  residue  and  remainder  of  her  estate,  both  real  and  per- 
sonal, not  thereinbefore  disposed  of,  to  her  children,  to  b< 
divided  into  five  equal  parts  or  shares,  to  be  distributed  anc 
retained  in  trust  bv  her  executors  in  the  manner  thereinaftei 
directed,  that  is  to  say:  one-fifth  |>art  to  be  paid  to  hei 
daughter  Catalina,  another  to  be  |>aid  to  her  daughter  Helen 
another  to  be  paid  to  her  sou  Samuel,  another  to  be  investec 
and  held  in  trust  bv  her  executors  or  the  survivor  of  them 
for  the  benefit  of  her  son,  John  V.  D.  Dewey  and  his  children 
to  whom  she  bequeaths  that  part  or  share,  after  his  death 
directing  that  he  have  the  annual  interest  and  profits  thereof 
for  his  life.  The  other  fifth  is  to  be  invested  and  held  ii 
trust  in  like  manner  by  the  executors  or  the  survivor  of  them 
for  the  benefit  of  her  son,  A.  Keeti  Dewey,  the  annual  interesl 
and  income  to  l>e  paid  to  him  by  them  or  the  survivor  oi 
them,  fur  his  life,  and  after  his  death,  the  share  to  be  "paid 
and  transferred  to  his  heirs-at-law,  him  surviving."  Th( 
testatrix  re^|uests  that  in  case  of  the  return  of  her  son  Horatio 
her  "children  or  heirs  surviving,  pay  to  him  individually, th< 
sum  of  $1000  each,"  and  she  directs  that  the  debts  due  hei 
from  her  five  children  to  whom  the  shares  are  given,  shall  b 
taken  into  and  constitute  (lart  of  the  residue,  and  that  the] 
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shall  he  charged  to  and  be  reckoned  as  part  of  their  respec- 
tive shares.  At  her  death,  she  was  seized  of  two  lots  of  land 
in  Jersey  City.  The  complainants,  on  the  4th  day  of  March, 
1872,  entered  into  an  agreement  in  writing  with  the  defend- 
ant, by  which  they  agreed  to  sell  and  convey  this  property  to 
him  at  a  price  therein  named,  and  he,  on  his  part,  agreed  with 
them  to  buy  it  of  them  accordingly.  The  defendant,  not 
being  satisfie<l  that  the  complainants  could  make  a  good  title 
to  him  for  the  premises,  refused  to  comply  with  his  agree- 
ment, and  the  bill  in  this  cause  was  therefore  filed  against 
him  to  compel  a  specific  performance.  The  defendant 
demurred  on  the  ground  of  want  of  equity. 

The  question  presented  is  simply  whether  the  complainants 
have  power  under  the  will  to  sell  the  premises.  The  case  is 
free  from  all^ation  that  the  executors,  in  selling,  are  commit- 
ting a  breach  of  trust,  or  that  the  purchaser  has  reason  to 
Wieve  that  they  are  doing  so,  or  that  the  debts  and  expenses 
charged  upon  the  land  are  all  paid,  or  that  the  purchaser 
even  has  reason  to  doubt  whether  they  are  not  all  paid.  The 
^complainants  insist  that  they  have  power  to  sell  under  the  will, 
*nd  base  their  claim  on  the  first  section,  by  which  the  debts, 
funeral  and  testamentary  ex|)enses,  are  charged  on  the  whole 
of  the  testatrix's  real  and  personal  estate,  except  the  house- 
hold furniture,  pictures  and  silver,  which  are  specifically  given 
*o  her  daughter  Catalina,  and  expressly  excepted  by  the  will 
from  that  charge. 

This  charge  is  equivalent  to  a  truet  for  sale  of  all  the  real 
and  personal  estate,  with  the  exception  referred  to,  for  the 
purpose  of  paying  those  debts  and  expenses.  Batenian  v. 
Batemn,  1  Atk.  421 ;  Ball  v.  Harris,  3  Jur.  141 ;  S.  C, 
4%d-  Cr.  268;  Story's  Bj.  Jar,,  §  1131  ;  Elliot  w  Merry- 
''wn,  Lead.  Ca,  in  Eq.  45,  and  notes  ;  Gardner*  v.  Gardnti\  3 
-Miwon  178,  219,  220;  Andrews  v.  Sparhawk,  13  Pick.  393; 
**a»  V.  Borrer,  1  Keen  559 ;  Svgd.  on  Vend.  660. 

The  executors  have  power  to  sell,  and  the  purchaser  who 
wea  title  from  them  will  not  be  bound  to  see  to  the  applica- 
tion of  the  purchase  money — that  is  to  say,  thi»ir  deetl  will 
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I>ass  to  him  both  the  legal  and  the  equitable  estate.  The 
general  rule  is,  that  a  purchaser  is  not  bound,  where  the  debts 
are  charged  generally,  to  sec  to  the  application  of  the  purchase 
money.  There  are  exceptions  to  it,  where  there  is  a  breach  of 
trust  by  the  executor  and  the  purchaser  is  a  party  to  it,  and 
where  the  purchase  is  after  the  institution  of  a  suit  which 
takes  the  administration  of  the  estate  out  of  the  hands  of  the 
trustee. 

There  will  be  a  decree  for  s[>ecific  j^rformance. 


Smith  and  Martin  vs.  Kuhl  and  Hewitt. 

1.  When  a  party  seekrt  relief  in  equity  from  liability  for  acts  done  under 
)iis  authority,  on  the  ground  that  the  authority  wan  fraudulently  obtained, 
he  must  show  wherein  the  fraud  consists  ;  the  mere  allegation  of  fraud  is 
not  suflicient. 

2.  A,  who  has  had  joint  business  with  B,  to  whom  C  has  lent  his  notes  and 
checks  to  l>e  cashed  for  B's  l)enefit,  cannot,  on  his  bringing  suit  at  law 
against  C  on  such  notes  and  checks  of  which  he  has  become  the  owner  in 
his  own  separate  right,  he  required  to  plead  with  B  in  order  that  it  may 
appear  whether  there  is  not  Fomething  due  from  him  to  B  in  their  joint 
business  which  may  be  applied  to  the  payment  of  the  indebte<lne8«  of  C  to 
A  on  the  notes  and  checks.    Such  is  not  the  object  of  an  interpleader. 


On  motion  to  dissolve  injunction. 

Mr.  A.  V.  Van  Fleet  and  Mr.  G.  A.  Allen,  for  the  motion. 

Mr.  C.  Parker,  contra. 

The  Chancellor. 

This  suit  is  brought  to  restrain  the  defendant,  Kuhl,  from 
prosecuting  against  the  complainants  an  action  at  law,  which 
he  has  commenced  in  the  Supreme  Court  of  this  state  against 
them  and  the  defendant,  Hewitt,  on  two  promissory  notes 
made  by  the  complainants  in  their  firm  name  of  Smith  and 
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Martin,  each  for  $250^  and  payable  to  the  order  of  Hewitt, 
and  by  him  endorsed  to  Kuhl^  one  dated  December  lOtb, 
1869,  and  payable  at  three  months,  and  the  other  dated 
March  14th,  1869 ;  and  two  bank  checks  purporting  to  have 
been  drawn  by  the  complainants  in  their  firm  name,  on  the 
Union  National  Bank  of  Rahway,  to  the  order  of  Hewitt,  one 
dated  December  24th,  1869,  for  $4000,  and  the  other  dated 
December  30th,  1869,  for  $2200.  These  checks  were  endorsed 
by  Hewitt,  and  afterwards  by  Kuhl,  who  claims  to  have 
endorsed  them  merely  for  Hewitt's  accommodation,  and  to 
have  been  compelled  to  pay  them  after  protest.  It  is  admit- 
ted that  they  have  not  been  paid  by  the  drawers  or  the  bank 
on  which  they  were  drawn,  or  by  Hewitt.  It  is  admitted, 
also,  that  the  notes  have  not  been  paid.  It  was  suggested, 
however,  by  complainant's  counsel  on  the  argument,  that  one 
of  the  notes  was  given  merely  in  renewal  of  the  other.  The 
injanction  was  prayed  on  the  ground  that  the  notes  were 
^e  and  the  checks  signed  merely  for  Hewitt's  accommoda- 
^on;  that  the  latter  were  signed  in  blank,  and  delivered  to 
him  on  an  understanding  and  agreement  between  the  com- 
plainants and  him,  that  they  were  to  be  filled  up  only  for 
small  amounts,  while  in  fact  it  appears  that,  in  violation  of 
^l^e  agreement,  as  the  complainant<«  allege,  they  were  filled  up 
for  large  sums ;  that  the  notes  and  checks  were  used  in  the 
joint  business  of  Hewitt  and  Kuhl,  and  therefore  the  defendant, 
^ho  was  fully  cognizant  of  their  character  as  accommodation 
paper,  ought  not  to  be  permitted  to  enforce  payment  of  them 
against  the  complainants  ;  that  Hewitt  claims  that  they  have, 
in  fact,  been  paid  by  the  amount  of  a  mortgage  which  he  exe- 
cuted and  delivered  in  December,  1869,  to  Kuhl,  for  §2000, 
as  collateral  security  for  any  indebtedness  on  his  part  to 
Kuhl,  and  which,  he  alleges,  Kuhl  assigned  away  for  full 
^ue,  and  by  the  amount  of  certain  remittances  which  he 
claims  to  have  made  to  Kuhl  of  money,  the  proceeds  of  their 
joint  business  in  excess  of  Kuhl's  just  share  of  the  profits, 
wid  that  the  letter  of  attorney  by  the  alleged  authority  of 
which  Kuhl  filled  up  the  checks,  was  fraudulent. 


4«)  «;  asb?  ix  cha>xery 


^niiin  !=•:  M.irrir.  -.  Kihl  ai>l  Hewitt. 


Ic  i.?  'iQce.^es~ary  to  ct>EL»i«J«  h^re  =0  maoh  of  the  case* 
rests  oa  the  L'Liini  ot  e«|aicabie  offset  in  &vor  of  Hewitt  agains) 
Kahl  ia  re*pet?t  of  the  oLlloi  *^z'  1  boIazKe  which,  it  is  alleged 
'w^ill  ht?  roan«i  ca  exi^t  in  Hewitt**  lavor,  oa  an  account  bdnj 
ha*!  bietwetn  hici  anJ  Kuh l  -.'f  th»rir  joint  bu*ines?.  That  ba 
alr»ra»iv  l>?t?n  d:*pt.>«el  r.f  in  the  opinion  delivered  in  thesoi 
ia  this  ci-^urt,  bro«;rht  bv  Hewitt  a^rainst  Knhl,  to  restiai 
hi  pa  fr»>ai  pn.\?eouc;n;;  the  *uir  at  Uw  above  mentioned,  an 
an->clier  one  peiiJin^r  in  the  ?ame  cv^urt.  brought  by  hii 
against  Hew  it:  oa  another  ni>ce  and  ohet^^k,  made  and  drai«: 
bv  him  in  favor  of  Kuhl. 

Ir  was  then  held  that  the  LhII  made  no  cLiim  of  equitab 
offset  which  o.hiM  l>e  enrertairze^l.  The  claim  for  allowan 
of  the  amounc  of  the  ni«'»rr;rJj:e  was  also  poaeed  upon, 
remain*  10  vviisider  ilio  irrotitids  j-ejaliar  to  this  case,  Th 
Kuhl  w:is  awnrv^  of  the  charaeter  of  the  notes  and  checks- 
iha:  he  knew  li.ev  wen^  avwnimcJation  j«per,  is  not  denies 
but  the  answer  denii^  that  tluy  wtre  use^l  in  the  business 
Hewitt  and  Kuh!.  It  apjn-ars  fnxii  the  answer  and  affidavi 
that  the  eluvks  wen.^  «s*\l  to  make  Hewitt's  account  good 
the  Humenlon  l\nin:v  Narior.a!  Ruik  for  drafts  he  h 
nia%le  on  that  Ivmk.  Suoh  use  \uis  \n  aoivrdance  with  t 
auihoriiy  sriven  by  iho  letter  of  att.^rney.  It  also  appcs 
thai  the  iTixau  r  jvjirt  of  the  anuunit  i»f  these  drafts — iudc 
all  of  it  but  aKuii  ??1.h\^ — was  rtwiv^xl  by  the  complainai 
themsvlvi^,  and  that  anotlur  !a!y^^  eluvk.  datoil  DecemI 
-Mh,  lS«5i^  tor  S'»JiH\  was,  on  or  aUnit  that  day,  filled 
and  usixl  tor  1)10  like  pnr|HVk\  ur.*ur  the  like  authority, 
ihe  Ivnetii  oX  ilie  i\'niplainan(<.  wi;v\  after  it  was  protest 
lor  i)on-)>tiyineni,  jiave  their  n»»te  for  tliv  amount  of  it  to  1 
Hunierilon  ronntx  National  Rink,  who  held  it,  Ki 
5*«eni>  to  li:ive  endootnl  ihes^-  eluvks  without  ci.»nsiderati< 
nil  rely  for  ihr  a%»»ninuHiaiion  of  Hew  itt,  and  in  the  wnfidel 
thai  tht-y  wonid  k*  dul\  honortxl  or  prv^vidtnl  fur  l)y  Hev< 
or  the  ixmiplaihani>,  and  to  have  Uvn  ^NMujvlleil  to  pay  th€ 
The  now*  he  diMMunit^l  for  Hewitt.  If,  as  the  coniplaina 
iiiabt«  Kuhl  umxI  ihr  noie^  and  ehivks  in  the  joint  busiD 
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of  himself  and  Hewitt,  the  facts  can  be  shown  as  well  on  the 
trial  at  law  as  it  can  be  in  this  court.  If  one  of  the  two  notes 
^ras  given  in  renewal  of  the  other,  that,  also,  can  be  as  well 
shown  there  as  here. 

It  is  urged  on  behalf  of  the  complainants  that,  in  view  of 
the  fact  that  they  insist  that  the  letter  of  attorney  is  fraudu- 
lent, this  court  should  hold  the  injunction.  But  they  neither 
state  nor  suggest  T/herein  the  fraud  consists,  and  for  aught 
i  that  appears,  the  fraud,  if  any  there  be,  can  be  as  readily 
proved  at  law^  as  it  could  be  in  this  court.  There  is  still 
another  aspect  of  the  case.  The  bill  prays  that  Hewitt  and 
Kuhl  may  be  required  to  interplead  in  order  that  an  account 
naay  be  taken  of  the  transactions  of  their  joint  business,  to  the 
end  that  it  may  appear  whether  there  is  not  a  balance  due  to 
Hewitt  thereupon ;  that  is,  the  complainants  ask  that  Kuhl 
Dtty  be  prevented  from  prosecuting  his  suit  as  against  them, 
QDtil  it  may  be  ascertained  in  this  court  whether  there  is  not 
something  due  to  Hewitt  from  him  which  may  be  applied  to 
^debt  due  to  Kuhl  from  them.  This  is  not  the  subject  of 
an  interpleader,  and  no  such  relief  can  be  granted. 

The  injunction  will  be  dissolved,  with  costs. 


Parker  vs.  Child  and  others. 

1.  It  does  not  necessarily  follow,  that  by  a  mortgagee  becoming  the  pur- 
*•■»  of  the  premises  and  taking  title  therefor  at  the  sale  under  the  fore- 
^^W€^  his  mortgage  is  merged  or  extinguished  in  liis  legal  title. 

^  A  purchaser,  (first  mortgagee,)  at  a  sale  under  a  foreclosure  suit  upon 
«i  ifiongagey  to  which  suit  a  second  mortgagee  was,  by  oversight,  not 
^'^ » puty,  is  entitled  to  require  the  second  mortgagee  to  redeem  in  a 
''•wntble  time,  or  to  be  foreclosed. 

^  Soch  purchaser,  as  prior  encumbrancer,  must  be  redeemed,  not  only  to 
^6iU  amount  due  for  principal  and  interest  upon  hi;*  mortgage,  but  al^o 
lOtlieftiU  amount  of  the  purchase  money  pai4  by  him  over  and  above 
*«  uaoont,  the  excess  having  been  appropriated  in  j>ayment  of  claims 
I****  to  the  second  mortgage,  and  the  purchaser  being  thereby  subrogated 
*»tbeB^t8  of  the  holders  of  those  claims. 


•li-^E^*  ly  '"F^  v«" 


Pinsi-r   -.    .!iiiit. 


4.   TTiH   imr-OiiwE.   f  T«a?asn**i.  nils*    u-.-»iini    iir    ae   T^nn*  ia»i 


^  ate  w  ^ 

?*>Id    aii»l«er    t*:-  c»et: I- :is:r«     :  c     :  j.t-       •  » -  ■.  i  jJ  zaz. :  >    r.:  -  *  r 

Child**  aivftjis^.  "wbi'jfi  irrej-rs  h'.'^r-r-iz  :;  lj.v-r  c»-:t::i 
r«g:*tened  wh^en  rh-e  bill  la  :i:e  r'.c^*  ■  s:;?^   su":   ^-df 
At  the  fale  aoil-rr  :b?*  •fx-fccti-.c  i-    :>jl:  <:::,  tin   ■xni] 
aac  biMzfac  the  pr»>c>»rrtv  it  :r.»e  rrv^e   .c  ^- •<>-<■.  i::  i  t- 

iv  rair-e  acd  jsiy  the  *>'-a:pli:rd:i:.  rrir-  iiii!.  ^7v  •  •.  in: 
$»>.•!. ^S,  aa«i  o;<^t*,  ?I1  !.•>*.*.  ^.*:<x:-s  ::T:-:r\<:  i  :lr:  rirv 
of  ihctiij  i:ems  tr»>ai  th^  dare  or*  :*:>:  :i-i<er"r  rtt^-r:.  ai 
the  Freehold  Xatiooal  Backro;^  Co'-uranv.  *,:.:^!ii^i::  ei 
brani^rs,  their  debt  oi  ^o7*l*.-S.  with  ::::-->>c  th-ir^-n 
the  -iame  date.  The  amount  due  to  the  v.\">:upla>w!Ai;:  an 
bank  on  execation,  icK^'Iuding  oomplainar-f-f  ».^>?:f.  anioi 
with  the  sheriff's  execution  llxs,  to  aK-u:  ^>'J' «'.  A 
other  encumbrancer?,  except  Child,  worv  made  {xi^Ll:r^  i 
•uit.  Thev  were  all  judirment  or^liiors  wluvio  lion  ti-us 
Vt  thiat  hi  the  =econd  mortgagee.  None  of  tliem,  excep 
l/anky  appeared  in  the  suit,  or  before  the  master,  and  « 
^laentlv  the  claims  of  none  of  them,  except  the  bank, 
reported  oo.     The  complainant's  mortgage  i<  still  uncan 

Tbe  bill  seeks  to  compel  the  defendant.  Child,  to  n 
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)Iainant'.s  mortgage  and  the  judgments.  Holmes  is 
fendant  by  reason  of  his  having  held,  when  the  bill 
1,  a  mortgage  given  by  the  complainant  to  him,  on 
gaged  premises,  after  the  complainant  receive<l  his 
m  the  sheriff.  The  defendant.  Child,  insists  that  the 
lant  is  not  entitled  to  the  relief  he  seeks,  and  that  by 
hase  of  the  premises  and  taking  title  therefor  at  the 
ler  the  foreclosure,  the  complainant's  mortgage  was 
erged  or  extinguished,  and  that  the  complainant  now 
e  title  subject  to  the  lien  and  encumbrance  of  Child's 
e.  I  deem  it  unnecessary  to  discuss  the  question  so 
Ay  argued,  as  to  whether  there  is  any  merger  or  ex- 
aient  in  this  case.  It  is  clear  that  under  the  circum- 
t  would  be  held  that  there  is  none.  Forbes  v.  Mof- 
Ves.  38i,  394 ;  Mocaita  v.  Murgatroyd,  1  P.  W.  393 ; 
in  V.  Emam  Admr^'s^  SaAon  100,  110;  Gibson  v. 
3  P/cA-.  475;  Jhini  v.  Hunt,  14  Pick.  374,  384; 
v.  Smith,  2  Vroom  325,  327;  Midford  v.  Peterson, 
n  127,  131  ;  Clos  v.  Boppe,  8  C.  K  Green  270; 
m  v.  Chandler,  7  Greenl.  377,  380,  381  ;  Cooper  v. 
1  JJana  23;  Benedict  v.  Gilman,  4  Paige  58;  lan- 
wShelton,  11  Paige  28. 

le<!ision  of  this  cause  depends  on  other  considerations, 
^closure  was  complete  and  effectual  as  far  as  all  ex- 
ild,  the  second  mortgagee,  was  concerned.  As  to 
ras  a  nullity,  and  left  his  rights  and  equities  entirely 
*d.  By  the  sale  the  complainant,  as  purchaser,  ac- 
:he  title  of  all  the  parties  to  the  suit,  and  he  holds  it 
and  subject  only  to  the  rights  and  equities  of  the 
mortgagee,  who  was  not  a  party.  Now,  what  are 
jhts  and  e<:piitics  ?  They  are  the  right  to  redeem  the 
•ancers  prior  to  the  second  mortgage,  and  to  an  ac- 
)  that  end  from  the  complainant  of  the  rents  and 
ince  the  latter  has  been  in  possession,  and  to  have  the 
mortgage  cancelled  of  record  by  the  complainant, 
mil  com}>el  the  second  mortgagee  to  exercise  his  right 
option  within  a  reasonable  time,  under  a  penalty  of 
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being  foreclosed  of  his  equity.     Benedict  v.  GUmaUy  4  Paige 
58.     In  the  present  ease  the  first  mortgagee  in  foreclosing  his 
mortgage,  omitted,  not  from  design,  but  from  the  oversight 
of  his  solicitor,  to  make  the  holder  of  the  second  mortgage  a 
party  to  the  suit.     Neither  the  complainant  or  his  solicitor 
had  any  knowle<lge  of  the  existence  of  the  second  mortgage 
till  after  the  sale  under  the  foreclosure  had  taken  place.     To- 
this  oversight  the  extreme  improbability  of  there  being  any 
additional  encumbrance  upon  the  property,  which  was  already 
encumbered  to  the  amount  of  $18,000,  and  which  does  not 
appear  to  have  been  sacrificed  at  the  price  of  $9000,  doubt- 
less contributed.     The  complainant,  after  his  purchase,  en- 
tered into  possession,  and,  as  the  bill  alleges,  made  certain 
improvements  of  the  value  of  about  $300  upon  the  premises- 
There  is  no  proof,  however,  on  the  latter  point.     He  has  paid 
off  by  means  of  the  money  he  paid  for  the  property  at  the 
sheriff's  sale,  the  amount  of  one  of  the  encumbrances,  (th 
judgment  of  the  bank,)  subsequent  to  his,  and  prior  to  th 
second  mortgage.     There  was  a  surplus  of  about  $400,  wbie 
by  the  execution  was  ordered  into  court.     It  does  not  appeann: 
whether  it  was  ever  paid  over  to  any  one,  or  not.     It  woulc^ 
have  been  paid  to  the  senior  judgment  creditor  on  due  appli- — 
cation.     It   is  equitable   that   under   the   circumstances   th^ 
second  mortgagee  should  be  required  to  redeem  in  a  reasonable 
time,  or  be  foreclosed.     I  will  therefore  put  him  to  such  alter- 
native.     He  must  redeem  the  complainant  as  prior  encum 
brancer,  not  only  to  the  full  amount  due  for  principal  an^* 
interest  on  his  mortgage,  but  also  the  amount  due  on  th 
judgment  of  the  bank,  to  whose  rights  in  respect  thereto  th 
complainant  is  entitled  to  be  subrogated,  and  also  any  amou 
which  may  have  been  paid  out  of  the  purchase  money  pai 
by  him  to  the  sheriff  upon  any  encumbrance  prior  to  t 
second  mortgage,  to  the  rights  of  the  holder  of  which  encunn^^^ 
brance  he  will  be  subrogated  pro  ianto. 

The  complainant  must  account  for  the  rents  and  profits  du  ^^ 
ing  his  occupation  of  the  premises,  and  cancel  the  Hoi 
mortgage  of  record.    If  the  second  mortgagee  shall  elect 
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redeem  upon  these  terms,  and  shall  serve  a  written  notice  to 
that  effect  on  the  complainant's  solicitor  within  thirty  days 
after  service  upon  him  of  a  copy  of  the  decree  to  be  entered 
on  this  decision,  it  will  be  referred  to  a  master  to  ascertain 
and  report  the  amount  due  the  complainant  on  the  principle 
above  stated,  and  in  that  case  all  further  questions  and  direc- 
tions will  be  reserved.  But  if  he  foils  or  neglects  to  give 
such  notic»e  of  such  election,  within  the  period  above  pre- 
scribed, there  will  be  a  decree  of  strict  foreclosure  against 
him. 

In  either  event,  neither  party  w-ill  be  rer|uired  to  pay  costs 
to  the  other. 


The    Clinton   Station   General    Mekchandise  and 
Manufacturing  Company  vs.  ITummell  and  wife. 


The  availrt  of  a  wife's  labor  in  her  husband's  business  })el()ng  to  him, 
and  property  purchased  therewith,  in  tlie  name  of  the  wife,  cannot  be  hekl 
by  her  against  her  husband's  creditorn. 


On  final  hearing  on  pleadings  and  proofs. 
3Ir.  G.  A.  AUen^  for  complainant. 
Mr.  J.  N.  VoorheeSf  for  defendant. 

The  Chancellor. 

This  is  a  creditor's  bill.  The  complainants  on  the  9th  of 
t3ctober,  1871,  recovered  a  judgment  in  the  Supreme  Court 
^f  this  state,  against  Cornelius  S.  Hummell,  for  $2089.44 
damages  and  costs,  on  which  they  issued  a  Jie7*i  facias  de 
bonis  et  ierriSf  under  which  they  caused  a  levy  to  be  made  by 
the  sheriff  of  Hunterdon  county,  on  the  right,  title,  and  inter- 
est of  the  defendant  in  certain  land  and  premises,  being  a 
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clwellinjr-lHMisi^  ami  lot  at  Hijrli  I>^iilIL^^  in  that  <x)iinty,  which 
they  seek  bv  this  pnxx^odini:  to  siil»j»x*t  t«»  the  payment  of 
their  debt.     The  title  to  that  proiK-rty  i>  in  the  defendant, 
Harriet  Ilummell,  wite  of  the  judirinent  debtor.     The  com- 
]>hunants  alh'iro  that   in    isilS,  <  ornelins  Ilummell   bought 
this  lot  for  ^2^0  and  paid  part.  s.V».  of  the  pureha:*e  money, 
in  cash,  and  with  his  wife,  ijavi'  a  mi»rtir»L'e  on  the  ]>renHse« 
to  seeure  the  payment  of  the  ri^t,  and  that   he  then  built  on 
the  ])roperty  a  dwfllinix-hon-e,  for  the  ^Ki'npation  of  himself 
and  faniilv,  in  whirh  Ih*  has  rt'>idttl  i-Vi-r>inec  it  was  Hnished. 
Thev  allrw  that  the  proiuTtv  i<  aeruallv  his,  thouirh  the  title 
is  held   by   hi<  wife,  and   that   thr  liiK*  i<  so  hrld  in  order  to 
defeat  his  t-reditors.      I'ho  dt'frndaiit- an>wert'«l.     Tliey  allege 
that  the  lot  was  pun'ha-cd  by  the  wift-,  and  that  the  s.jU  ]»aid 
on  account  of  the  punhasc  money  was  ln-r  own   moin*y,  ami 
that  she  built  the  liou<-e  ^ which  tluv  >av  is  of  the  value  of 
only  about    ;r^rJOO   iu>tead  of  sliM.M).  as  allei:id  in  the   bill, 
and   paid  all   that  was  paid  l^r  its  4'ou^truetion  ;  that  of  th 
amount  she  so  paid,  she  obtained   .^soo  iVoin  one  Mary  Al 
paugh,  ou  a  mortgage  on  the  j>roprrty,  and  that  the  worlw^ 
was  done  bv  her  husband's  worknun,  (he  was  a  builder  am 
>uj)erintended  it,)  under  an  agreement   I  between  her  and  hin 
bv  which  .^he  ai^reed  to  board  his  workmen  in  eonsideratioi 
of  receiving  lr(»m  him  the  amount  c»f  their  boanl.     The  evi — 
deuce  >hows  very  clearly  that   the  lot  was  purchaseil  and  th^s 
house  built  with   mouey  which  was  by  law  the  ])ro|>erty  o: 
the  husband.     The  .S5<),  to  which  reference  has  been  made-*" 
])aid  by  her  as  the  first  payment  ou  aaH)unt  of  the  pureha?^^ 
monev  of  the  lot,  was  given  to   her  bv  her   husband  for  th^- 
purpos(».     It  is  true  they  testify  that  he  owed  it  to  her — tha— * 
it  was  monev  he  hud  borrowed  of  her.     Their  account  of  th 
loan,  however,  is  that  three  davs  after  thev  were  marriecE 
which  was  six  or  seven  years  previous,  he  borroweil  §15 
her,  and  afterwards  they  sold  a  cow  her  father  had  given  lie^" 
and  she  i)ermitted  her  husband  to  take  the  proceeds  of  tk=^ 
Hale — $18,  and  that  she  also  lent  him  §19.50  which  she  ha^^ 
Gamed  by  wa.shing  and  mending  for  a  person.     But  Andre— ^ 
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Cregor,  from  whom  the  purchase  was  made,  swears  tliat  she 
told  liim  in  the  negotiation,  that  she  expected  to  borrow  the 
amount  of  the  first  payment,  this  very  §50,  from  her  father, 
or  her  brother  E<lward.     Neither  she  nor  lier  husband  pre- 
tend that  she  had  any  more  than  the  $50,  for  he  says  slie  ex- 
|)ected   to  get  the  balance  of  tlie  purchase  money  from  her 
brother.     Now  how  was  this  house  paid  for  ?     It  cost  over 
?1 000,  according  to    the  undisputed  evidence:  the    lumber, 
?800,  the  carpenter  work,  $300,  the  mason  work,  $300,  the 
slate  roof,  $140,  the  tinning,  $25,  and  the  painting,  $95,  in 
all  $1650.     Of  this  they  say  $800  were  paid  by  the  money 
borrowed   of  Mary  Alpaugh   on  mortgage  of  the  property. 
The  bill  for  painting  was  paid  by  the  husband  out  of  money 
he  received  from  Christopher  Hann,  for  work  he  had  done 
for  the  latter  in  building  a  house.     One  of  the  masons  swears 
thai  the  husband  paid  him  nearly  all  his  bill  for  work,  and 
the  rest  of  his  claim  is  unpaid.     The  tinner  testifies  that  the 
husband  paid  him  his  bill  for  tin  work.     The  roofer,  who 
found  the  slate  and  put  it  on,  has  nat  been  paid  at  all.     The 
husband  employed  all  those  persons  to  do  the  work  they  did 
on  the  house.     He  is  shown  to  have  worked  on  the  house, 
himself.     He  says  his  apprentice  framed  it  under  his  direc- 
tions.    As  to  the  money  which  his  wife  was  to  have  received 
for  boarding  the  workmen,  that  was  clearly  the  husband's 
property.     He  furnished  the  table.     The  avails  of  a  wife's 
labor,  under   such    circumstances,  belong   to   her   husband. 
JBelford  v.  Craney  I  C.  E,  Green  265;  Shillman  v.  SkUlmariy 
2  Bcas.  403;   Cramer  v.  Reford,  2   G  E,  Green  367;   Qui- 
dorVs  Adm*r  v.  Pergeaux,  3  C.  E.   Green  472.     The  house 
probably  cost  more  than  the  amount  above  stated — $1650. 
Witnesses  for  the  complainants,  apparently  capable  of  judg- 
ing and  forming  a  reliable  estimate,  place  its  cost  at  from 
$2000  to  $2500.     The  husband  says  he  kept  no  account  of 
its  cost.     The  conclusion  appears  to  be  irresistible,  that  this 
property  was  bought  for  the  husband  and  with  his  money ; 
that  the  house  was  built  by  him,  and  as  far  as  it  was  paid  for 
was  paid  for  with  his  money,  or  the  money  raised  by  moTl- 
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gage  given  by  him  anil  his  wife  on  the  property.  His  wife 
cannot  hold  the  property  a;^iin.st  his  creditors.  The  com- 
plainantri'  debt  will  be  decreed  to  be  a  charge  upon  the  prem- 
ises, which  will,  if  necessan%  be  ordered  to  be  sold  to  pay  the 
encumbrance.     The  complainants  are  entitled  to  cor^ts. 


Ha^jgerty  r*.  Mc'Canxa. 

A  clifil  fleized  of  tcmI  estate,  leaving  a  widow  and  an  infant  daughter.  B 
marrierl  tJie  widow,  and  a.««riUDiing  fnjni  her  having  administered  on  her 
fonner  hu-band'^  erttate  that  j*he  was  the  owner  of  the  real  e^^tate,  erected 
houf^ii  thereon,  and  iniprove<l  it  in  various  other  way?,  and  also  paid  off  a 
mortgage  of  $.'500  upon  the  property.  He  also,  voluntarily  assume<l  the 
frare  and  Hupjwrt  of  his  Mtep-<laughter.  r)<jwi-r  had  never  been  assigned  to 
the  widow.  Upon  the  death  of  her  mother,  the  8tej>-daughter  brought  an 
action  of  ejectment  again^^t  B  to  obtain  possession  of  the  premises.  B  then 
filed  hifl  bill  to  rctttrain  the  profH?eution  of  that  suit,  and  praying  that  the 
value  of  the  improvements  and  of  the  land,  irrespective  of  the  improve- 
ments, might  be  ascertained,  and  the  defendant  requireil  to  pay  him  for 
the  improvementa  and  the  amount  of  the  mortgage  paid  by  him,  or  release 
the  land  on  receiving  the  value  thereof,  over  and  above  the  improvements, 
after  deducting  therefrom,  the  mortgage  debt,  and  a  proper  allowance  for 
her  support  while  living  in  his  family,     i/e/t/, 

1.  That  the  miittake  being  the  result  of  inexcusable  negligence,  ecpiity 
will  not  relieve  from  its  consefjucnces. 

2.  The  defendant  l>eing  an  infant  during  all  the  time  in  which  the 
improvements  were  being  made,  no  relief  can  be  had  on  the  ground  oi 
acquiescence. 

8.  Though  the  mother  l»e  considered  as  having  been  in  ]^>ossession  of  th^ 
premise's  as  guardian  of  the  defendant,  and  as  having  made  the  improve-^ 
ments  as  such  guardian,  the  complainant  is  not,  therefore,  entitled  to  havc^" 
from  the  defendant,  the  value  of  the  improvements.     A  guardian  will  noC^ 
be  allowed  the  cost  or  even  the  value  of  the  buildings  erected  on  the  estat^^^ 
of  the  ward,  without  authority. 

4.  Having  voluntarily  assumed  the  support  of  his  step-daughter,  the  com 

plainant  is  not  entitled  to  compensation  for  that  support.    In  the 
of  an  express  promise,  made  by  the  child  aAer  attaining  majority,  to  repa^ 
the  step-father,  no  com^iensation  can  be  recovered  by  him,  at  law  or  r 
equity,  for  such  support. 
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5.  The  money  paid  in  satiefaction  of  the  mortgage,  with  lawful  interest 
from  the  time  of  payment,  declared  an  ecj[uitable  lien  on  the  land,  and 
charged  thereon. 

6.  Taxes  paid  by  complainant  and  the  improvements  made  by  him  in 
this  case,  balance  the  rents  and  profits  that  might  be  due  tlie  defendant. 

7.  Ilad  defendant  been  applicant  for  exercise  of  equitable  power,  instead 
of  complainant,  as.sistance  might  have  been  extended  to  her  on  terms,  or 
refused  altogether. 

On  final  hearing  on  pleadings  and  proofs. 

J/r.  James  Wilson,  for  complainant. 
Mr,  fiercer  Beasley,  Jr.,  for  defendant. 

The  CiiAXOELLOR. 

In  1864,  the  complainant  married  Jane  McCanna,  then 
the  M'idow  of  John  McCanna,  deceased.  She  had  one  child, 
the  defendant,  tlie  issue  of  her  marriage  with  McCanna.  The 
defendant  was  about  eleven  years  old  when  her  mother  was 
Diarried  to  the  complainant.  Her  father  died  seized  of  two 
vacant  lots  in  Trenton,  then  of  comparatively  small  value. 
After  his  death,  his  widow  built,  at  the  cost  of  about  §500,  a 
small  house  on  one  of  the  lots  and  resided  in  it.  After  her 
niarriageto  the  complainant,  the  latter  built  another  house  on 
the  front  of  the  same  lot,  and  a  house  on  the  other  lot.     He 

• 

improved  the  lots  in  various  other  ways,  by  grading,  flagging 

^he  sidewalks,  &c.     He  and  his  wife  dwelt  in  one  of  these 

houses  and  rented    out  the  other.     He  paid   the  taxes  and 

assessments  on  the  property.     From  the  time  of  his  marriage 

^0  this  time,  he  has  been  in  possession  of  it.     His  wife  had 

dower  in  it,  but  it  was  never  assigned.     When  the  buildings 

*Dd  other  improvements  above  referred  to,  were  put  on  the 

property,  both  the  complainant  and  his  wife  supposed  that 

^he  land  belonged  to  the  latter,  and  they  first  learned  their 

Mistake  when  she,  being  as  she  supposed  in  extremia,  in  Sep- 

^niber,  1871,  called  in  a  lawyer  to  make  her  will.     She  died 

^September,  1872,  leaving  three  children,  the  defendant  and 

tvo  other  daur^hters,  the  issue  of  her  marriage  with  the  couv- 
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plainant,  both  of  whom  are  still  living.  When  McCanna 
bought  the  property,  it  was  subject  to  a  mortgage  for  J300, 
the  amount  of  which  was  allowed  him  a?  so  much  of  the  pur- 
chase money.  The  mortgage  was  subsequently  assigned  to 
his  brother,  who,  in  1867,  required  payment,  and  the  com- 
plainant then,  with  his  own  money,  paid  it,  sending  to  the 
holder  of  it  in  Ireland,  a  draft  for  the  amomit  then  due  on  it, 
$487,  and  received  it  in  return  with  the  bond  it  was  given  to 
secure.  This  mortgage  the  complainant,  in  the  full  belief 
that  the  projierty  was  his  wife's,  ?ul>sequently,  when  he  was 
about  to  mortgage  the  property  to  secure  a  loan,  caused  to  be 
cancelled  of  record.  The  defendant  lived  in  the  complain- 
ant's family  from  the  time  of  his  marriage  to  her  mother  up 
to  March,  1871,  when  she  was  sent  to  a  school  in  Newark. 
The  complainant,  however,  appears  not  to  have  supported  her 
at  that  school.  Very  soon  after  the  death  of  the  complain- 
ant's wife,  the  defendant  instituted  an  action  of  ejectment 
against  the  complainant,  in  the  Supreme  Court,  to  obtain 
|K)ssession  of  the  premises.  The  complainant  then  filed  his 
bill  to  restrain  her  from  prosecuting  that  suit,  and  praying 
that  the  value  of  the  improvements  and  the  value  of  the  land 
irrespective  of  them,  might  be  ascertained,  and  the  defendant 
might  be  required  to  pay  him  for  his  improvements  and  the 
amount  of  the  mortgage  debt  paid  by  him,  or  release  the  land 
to  him  on  receiving  the  value  thereof,  over  and  above  the 
improvements,  after  deducting  therefrom  the  mortgage  debt 
above  referred  to,  and  a  proper  allowance  for  her  support 
while  she  lived  in  his  familv. 

This  case  is  one  of  great  luirdship.  The  improvements 
are  proved  to  be  of  the  present  value  of  more  than  $2000. 
They  were  all  made  by  the  complainant  except  the  small 
house  before  mentioned,  built  by  his  wife  during  her  widow- 
hood. Against  the  value  of  these  improvements,  and  the 
payments  made  on  account  of  the  property  by  the  complain- 
ant, there  is  no  offset  except  the  value  of  the  use  and  occu- 
pation of  the  lots,  which,  undoubtedly,  is  comparatively  very 
insignificant.     The  result  of  the  suit  at  law,  must  he  to  dc- 
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prive  the  compluinant  of  his  entire  property.     lie  invokes 
the  aid  of  tliis  court  to  prevent  so  flagrant  a  wronj^:.     He 
bivses  his  claim  to  relief  on  the  ground  of  mistake.     But  an 
error  whicli  is  the  result  of  inexcusiible  negligence,  is  not  a 
mistake  from  the  consequences  of  which  equity  will  gmnt 
relief.     The  complainant's  mistake  in  this  case,  was  in  assum- 
ing, as  he  says  he  did,  from  the  fact  that  his  wife  had  admin- 
istered on  McCanna's  estate,  that  she  was  the  owner  of  the 
lots   of    land  in  question.       He  appears  to    have    made  no 
inquiry  whatever  on  the  subject.     On  the  argument  it  was 
iirgeil  that  on  tlie  ruling  of  this  court  in  McKelwaij  v.  ^Ir- 
mour,  2   StockL  115,  the  relief  sought    might   be   granted. 
Kut  the  decision  in  that  case  was  expressly  put  on  the  ground 
of  the  complainant's  mistake  as  to  the  location  of  a  vacant 
lot,  plotted  out  on  a  map  only,  a  mistake  which  the  court 
said  was  one  which  might  occur  to  the  most  careful  and  dili- 
gent   man,  and    the   fact   that  the   defendant  stood  by  and 
participated  in  the  mistake,  which  latter  consideration  was 
regarded  as  a  most  important  feature  in  the  case.     In  the 
present  case  the  defendant,  during  all  the  time  during  which 
the  improvements  were  made,  was  an  infant,  and  incapable, 
therefore,  of  either  the  participation  or  the  acquiescence  which 
were  so  essential  elements  in  that  case.     Besides,  the  mistake 
here  was  one  from  which  the  most  ordinary  care  would  have 
guarded  the  complainant.     No  relief  can  be  afforded  him  on 
the  ground  of  mistake.     Nor  can    he  avail  himself  of  the 
position  taken  by  his  counsel  on   the  hearing,  that  his  wife 
may  be  considered  as  having  been  in  possession  of  the  prem- 
ises as  guardian  of  the  defendant,  and  as  having  made  the 
improvements  as  such  guardian,  and  that  therefore  the  com- 
plainant is,  in  equity,  entitled  to  have  from  the  defendant  the 
value   of  those   im|  rovements,       A    guardian    will    not    be 
allowed  the  cost  or  even  the  value  of  the  buildings  erected 
on    the  esstate  of  the    ward  without    authority.      Putnam  v. 
Ritchie,  G  Pai(/e  390  ;  ILissard  v.  Rowc,  1 1  lUirb,  24  ;    Green 
v.    Winter,    1  Johnn.    C/i.   2() ;  nMnfjer  v.  i<linfcr,   2   SandJ, 
Ch.  203;  Payne  v.  Stone,  7  Sui.  d*  M,  367.    The  complainant's 
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counsel  insisted  upon  the  hearing  that,  under  the  circumstances 
tlie  court  would,  to  relieve  the  complainant,  in  part  at  least 
grant  him  an  allowance  for  past  maintenance  of  the  defendant 
That  the  support  which  the  complainant  gave  her,  was  givei 
without  expectation  of  compensation,  is  manifest  from  the  evi 
dence.  He  appears  to  liave  voluntarily  assumed  tlie  care  anc 
support  of  his  step-daughter.  He  therefore  stood  toward 
her  in  loco  parentis.  In  the  absence  of  an  express  promise 
made  by  the  child  after  attaining  majority,  to  repay  the  step 
father,  no  compensation  can  be  recovereil  by  him  at  law  or  L 
equity,  for  such  support.  Chitty  on  Con,j  11  Am,  ed.  21 S 
Cooper  V,  Martin^  4  East  76 ;  Shark  v,  Cropsei/,  11  Bar- 
224;  Williavis  v.  Ilatchinson,  3  Comst,  312;  Lantz  v.  Fr(r 
19  Pmn,  366  ;  Worthington  v.  JfcOraer,  23  Beai\  81  ;  Gr(^ 
V.  Pnw,  26  Beav.  103;  Schoider  on  Dom,  Bel,  378. 

I  do  not  feel  at  liberty,  even  for  so  conscientious  a  purpca 
as  to  mitigate  the  unquestionable  hardship  of  the  complai 
ant*s  case,  to  create  a  liability  where  no  legal   or  equitat 
foundation  for  it  exists.     The  case  in  26  Beavan  is  in  poie- 
There   the   stepfather's  estate  was   chargeable  with  ccrta* 
trust  money  received  by  liim,  the  property  of  the  step-chiE- 
ren.     His  executor  sought  to  offset  it  by  a  claim  in  favor 
the  step -father  for  the  maintenance  of  the  children.     T* 
master  of  the  rolls,  Sir  John  Romilly,  refused  to  allow  it. 

I  am  constrained  to  refuse  the  relief  the  complainant  ast 
on  this  ground  also.     Tiie  money  paid   in  satisfaction  of  t 
mortgage,  however,  with  lawful  interest  from  the  time  wh 
it  was  paid  by  the  complainant,  should  be  declared  to  be  - 
equitable  lien  on  the  land,  and  should  be  charged  there* 
accordingly.     The   taxes,  cVrc,  paid  by  the  complainant 
respect  of  the  property,  and  the  improvements  made  by  hi 
thereon,  are  enough  to  answer  any  just  demand  of  the  defea 
ant  for  rents  and  profits.     In  any  account  of  these  rents  ai 
profits,  between   her  and   the  complainant,  she  would   be 
equity,  entitled  to  only  two-thirds  thereof,  during  the  Vii 
time  of  her  mother,  whose  dower  in  the  premises  was  neV 
assigneil.     The  complainant  is  entitled,  also,  to  his  costs 
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this  suit.     I  shall  therefore  charge  upon  the  land,  the  amount 
paid  in  satisfaction  of  the  mortgage,  with  interest  from  the 
time  when  it  was  paid,  and  on  payment  thereof  to  the  com- 
plainant, with  his  costs  of  this  suit,  the  injunction  will  be 
<Jissolved.     This  case  would  present  a  different  aspect  as  to 
the  relief  which  the  court  could  afford  in  the  premises,  were 
the    defendant,  instead  of  the  complainant,  an  applicant  for 
tihe    exercise  of  equitable  power.     In   such  case,  the  court 
"^ight  extend  its  assistance  to  her  on  terms,  or  refuse  its  aid 
altogether,  according  as  equity  might  seem  to  denijand. 


I^     THE    Matter   of   the   Applicatiox    of    Rebecca 

MiCKLE  FOR  THE  SALE  OF    LANDS. 

X^an(l<  deviled  to  R.  and  C.  during  tlieir  natural  lives,  and  after  their 
^■^■^.•^5u*e  to  their  children,  with  proviso  that  if  either  of  them  Hhould  die 
^'ilUout  is8ue,  the  survivor  Fhould  have  the  entire  property  during  her 
^^^T  and  at  her  death  it  should  descend  to  her  children,  direcle<l  to  be  sold 
'«nder  the  "act  to  authorize  the  sale  of  lands  limited  over  to  infants,  or  in 
^^ntingency,  in  cases  where  such  sale  would  he  beneticial." 


On  petition  and  proofs. 

J/r.  P.  Z.  Voorhees  and  Mv,  A,  Brorcnmgy  for  the  peti- 
tioner. 

-3/r,  J.  M.  Scovelj  contra. 

The  Chancellor. 

The  petitioner,  Rebecca  Mickle,  prays  a  sale  of  certain 

*^nds  and  premises  situate  in  the  city  of  Camden,  which,  by 

*^e  will  of  John  AV.  Mickle,  deceased,  are  devised  to  her  and 

'^ct  sister  Clara  Mickle  during  their  natural  lives,  and,  after 

^ncir  decease,  to  their  children,  with  proviso  that  if  either  of 

^nem  should  die  without  issue,  the  survivor  shall  have  the 
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entire  property  during  her  life,  and  at  her  death  it  j 
descend  to  her  children.  Both  the  petitioner  and  her  s 
Clara  have  married,  and  have  issue.  This  applicatio 
made  under  the  provisions  of  the  act  "  to  authorize  the 
of  lands  limited  over  to  infants,  or  in  contingency,  in 
where  such  sale  would  be  beneficial.''  That  act  pro^ 
(Xix.JJifj.y  jioO,)  that  in  all  cases  where  any  future  or  coi 
gent  estate  in  lands  is  wholly  or  in  part  limited  ov< 
infants  or  persons  not  in  esse,  or  in  such  manner  thai 
vesting  or  duration  of  such  estate  may  be  contingent,  an( 
interest  of  the  owners  of  the  particular  and  future  estate 
su<'h  lands,  rcipiire,  and  would  be  promoted  by  a  sale  the 
it  shall  be  lawful  for  the  Chancellor,  upon  the  applicatic 
any  person  owning  a  vested  estate  therein,  to  direct  such  I 
to  be  sold  in  fee,  and  for  that  purpose  to  inquire  into  the 
ation  of  such  lands,  and  the  merits  of  the  appliciition  ; 
if,  upon  such  inquiry,  it  appears  that  the  situation  and  pn 
and  prospective  value  of  such  lands  are  such  that  it  woul 
the  intert\st  of  any  person  who  might  own  the  sauic  in  fc 
sell  the  same,  the  Chancellor  shall  direct  such  sale.  Rel 
Mickle,  owning  a  vested  estate  in  these  lands,  applies  to 
them  sold  in  fee.  An  inquiry  has  been  made  awordir 
the  dirtH'tions  of  the  act,  by  a  special  master  of  this  c 
under  a  referenc^e. 

He  reports  that  the  interest  of  the  owners  of  the  parti< 
and  future  estates  will  be  ])romoted  by  such  sale.  The  pti 
have  jjroduced  numerous  witnesses,  whose  testimony  is  b 
me.  The  lands  consist  of  two  tracts  :  one,  including  ce 
flats  on  the  Delaware  river,  contains  about  two  hundred 
sixty  acres  ;  the  other  is  a  marsh,  not  connected  with  the 
named  lot,  and  contains  about  ten  acres.  The  premise 
unimprovcnl,  and  arc  liable  to  be  subjecte<l  to  heavy  as 
ments  for  city  improvements.  The  receipts  from  tlieu 
eight  years  are,  in  the  aggregiUe,  ?oG,2S8.40,  while,  oi 
other  hand,  the  expenses  have  been  §*J8,lU5.<n — not  ta 
into  account  the  cost  of  necessary  repaii*s.  In  the  near  fii 
the  burthen  of  extensive  municipal   improvements,  no 
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contemplation,  will  be  devolved  upon  the  property.  It  api)ears 
to  me  to  be  verj'  clear,  from  the  evidence,  that  it  is  the  interest 
of  the  owners  of  the  particular  and  future  estates  in  those 
premises,  that  the  land  should  be  sold.  Though  it  may- 
increase  in  value  within  a  few  years,  yet  it  appears  from  the 
evidence  very  doubtful,  to  say  the  least  of  it,  whether  that 
increase  would  be  equal  to  the  interest  which  would  be  real- 
ized on  the  investment  of  the  price  for  which  it  could  now  be 
sold.  An  order  for  the  sale  of  both  tracts  will  be  made.  I 
am  satisfieil  the  property  can  be  sold  to  the  best  advantage  by 
selling  each  tract  lus  a  whole. 


Eaton  vs.  Cook  and  others. 

1.  Il  ift  noi  neci'-'.-ary  to  a  tnist  that  thore  shouM  ha  any  traiistVr  of  pro- 
perty, whoiluT  the  fund  1k»  in  tlic  i»ossoMsion  of  tlic  (ionor  or  of  another. 
The  property  may  still  remain  as  it  was,  an<l  the  donor  may  constitute 
Wmseif  a«  the  iH>sj'e?'i«or,  trustee  of  it. 

2.  Iftperwm,  by  a  written  instrument,  or  by  word,  directs  his  debtor  to 
hold  the  money  due,  in  trust  for  a  third  person,  and  such  directi<m  is  com- 
ninnicated  to  the  debtor,  an  efil-ctual  trust  in  favor  of  the  donee  is  created, 
specially  where,  as  in  this  case,  the  debtor  lias  acte<l  on  the  direction  and 
consented  to  the  arrangement. 

3.  In  constniing  a  declaration  of  trust;  "I  hereby  cancel  the  above 
l>ondand  give  it  voluntarily  to  Mrs.  J.  C.  an<l  her  heirs,"  verbal  dcclara- 
^oHRof  the  donor,  made  prior  to  and  contemporaneously  with  the  j:ift,  and 
**Utingtoit,  are  competent  evidence  as  to  whom  she  meant  to  dc^^ignate 
V  the  words  '•  lier  heirs." 

On  final  hearing  on  pleadings  and  proofs. 

^r.  K  A.  S.  21  an  and  Jfr.  B.     Willicumon,   for  com- 
plainant 

Jfr.  il,  G.  Richeyy  for  defendant. 
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The  Chancellor. 

The  complainant  files  his  bill  to  establish  as  against  the  de- 
fendant, Dr.  Lewis  C.  Cook,  his  step-father,  and  in  favor  of 
himself  and  the  defendants,  James  A.  Eaton,  his  brother, 
and  Silas  P.  Cook,  his  half-brother,  a  trust  as  to  a  sum  of 
money,  in  the  bill  alleged  to  be  $10,000,  but  which  appears 
in  fact  to  be  §8500.     He  alleges  that  this  money  was  placed 
in  the  hands  of  his  step-father  by  the  complainant's  grand- 
mother, Mary  A.  Hall,  in   1855,  in   trust  for  her  daughter^ 
Janet  Cook,  the  complainant's  mother,  then  the  wife  of  the 
defendant,  Lewis  C.  Cook,  and    her   children,  to  use  antL 
apply  the  interest  of  it  to  the  support  of  the  family  of  saidL 
Lewis  and  Janet,  and  on  the  death  of  the  latter,  to  jwiy  ovck: 
the  principal  in  equal  shares  to  her  children.     Mrs.  Coo 
died  in  1861  or  18G2,  leaving  three  children,  the  complain 
ant,   and    his    brother   and    half-brother   above   mentioned 
The  defendants,  Lewis  C.  Cook  and  James  Eaton,  have  a 
swered,  the  former  denying,  and  the  latter  alleging  the  exis 
ence  of   the  trust.     The  defendant,  Silas  P.  Cook,  has  n 
answered.     The  evidence  taken  in   the  ciuise  consists  of  tta 
testimonv  of  certain  witnesses  sworn  on  behalf  of  the  con"^ 
plainant,  and  the  bond   hereinafter  mentioned,  and  a  lett^ 
from  the  defendant,  Lewis  C.   Cook,  to  the  complainants 
aunt,  exhibits  for  the  complainant.      The   answer  of  I>" 
Cook,  while  it  denies  that  at  the  time  mentioned  in  the  bff 
he  received  §10,000,  or  any  other  sum   from   Mrs.  Hall  c 
the  trust  or  condition   alleged   in  the  bill,  or  on   any  true 
states,  that  in   1852  he  married  Janet  Eiiton,  then  a  wide 
with  two  children,  the  complainant  and  defendant,  Jair 
A.  Eaton,  by  her  then  late  husband,  and  that  he  has  had 
her  one  child,  the  defendant,  Silas  P.  Cook;  that  for  / 
years  after  his  marriage  with  her,  her  sons,  Louis  and  Jar 
being  then   of  tender  years,  were  supportoil  by  him,  at 
expense  ;  that  ^Irs.  Ilall  visited  his  house  after  the  marr 
and  manifested  an   earnest  dt^ire  for  the  welfare  of  his 
and   himself;  that  on   or  about  the  first  of  June,  185' 
loaned  to  him  and  his  wife  §10,000,  for  which  they  gj 
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ler  tFieir  joint  bond,  payable  in  ten  years  from  its  date  with 
awful  interest,  payable  annually;  that  afterwards,  and  in 
S^ovemljer  of  the  same  year,  Mrs.  Hall,  at  her  residence  in 
he  city  of  Xew  York,  told  him,  that  she  did  not  wish  that 
le  and  his  wife  should  be  required  to  repay  that  money  which 
>he  had  so  loaned  to  them,  and  producing  the  bond,  she  then 
md  there,  in  his  presence,  cancelled  it  by  tearing  off*  the 
leals,  and  declared  that  she  gave  the  money  secured  thereby 
o  her  daughter,  his  wife;  and  she  then,  he  states,  made  an 
^endorsement,"  in  writing,  on  the  bond  to  that  effect.  The 
mswer  further  states,  that  after  the  cancellation  of  the  bond 
he  money  was  used  by  him  and  his  wife  as  their  own,  some 
>f  it  in  family  expenses,  and  some  in  the  purchase  of  real  es- 
ate,  the  title  to  which  he  took  in  his  own  name,  and  he 
laims  that  the  money  so  invested,  having  been  thus  use<l  in 
he  lifetime  of  his  wife  and  incorporated  with  his  own  estate 
>ecame  his  property.  He  offers  no  proof  in  support  of  his 
Luswer.  The  transaction  set  forth  in  the  answer  is  clearly 
he  same  to  which  the  bill  refers,  although  the  time  when  it 
K'curred  is  erroneously  stated  in  the  latter.  Dr.  Cook  is  in 
jrror  as  to  the  amount  of  the  bond.  It  appears  to  have  been 
^8500  instead  of  $10,000.  The  difference  h  accounted  for 
>jr  Mrs.  Hall  in  her  testimony.  The  loan,  she  says,  was  in 
>ank  stock,  and  Dr.  Cook  sold  it  and  professed  to  liave  real- 
zed  upon  it,  only  §8500.  That  he  received  this  money  from 
lis  mother-in-law.  Dr.  Cook  admits.  He  admits  also  that  he 
lever  repaid  it,  or  any  part  of  it.  He  denies  the  trust,  and 
illeges  that  the  money  secured  by  the  bond  was  given  by  his 
uother-in-law  to  his  wife.  It  appears  that  when  Mrs.  Hall 
nade  the  disposition  of  the  debt  which  is  in  dispute  here,  she 
igned  in  the  presence  of  a  lady,  Mrs,  Taylor,  who  was  called 
n  as  a  witness  to  the  transaction,  the  following  statement, 
called  by  Dr,  Cook  an  endorsement,)  which  was  written 
jelow  the  bond.  "New  York,  November  9th,  1857.  I 
lereby  cancel  the  above  bond  and  give  it  voluntarily  to  Mrs. 
Tanet  Cook  and  her  heirs."  At  the  same  time  she  cut  off*  the 
signatures  and  seals.     She  retained  the  bond,  delivering  it  to 
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Mrs.  Albro,  another  daughter  of  hers,  who  kept  it  until  she 
died,  and  Mrs.  Hall  sub.secjuently  got  it  >from  Mrs.  Albro's 
executors. 

The  counsel  of  Dr.  Cook  insists  that  there  is  no  coinj^etent 
proof  of  a  trust;  that  the  written  statement  is  no  evidence  o? 
one,  and  that,  inasmuch  as  that  statement  is  in  writing,  no 
parol  testimony  can  be  admittcHl  to  prove  a  trust  in  regard!^ 
the  monev.     It  is  not  necessarv  to  a  trust,  that  there  slioul<-^ 
be  any  transfer  of  property,  whether  the  fund  l)e  in  the  \y(&^ 
session  of  the  donor  or  of  another ;  the  proj)erty  may  stil  ^ 
remain  as  it  was,  and  the  donor  may  constitute  himself  as  tk  ^ 
])ossessor,  trustee  of  it.     If  a  person,  by  a  written  instrumei»- 
or  by  word,  directs  his  debtor  to  hold  the  money  due,  in  tru 
for  a  third  person,  and  such  direction  is  communicated  to  tU 
debtor,  an   elfcctual  trust   in  favor  of  the  donee  is  createc 
especially  where,  as  in  this  case,  the  debtor  has  acted  on  tl*> 
direction  and  consented  to  the  arrangement.     Here,  the  fun-^ 
was  in  the  hands  of  Dr.  Cook.     When  the  bond  was  cancelec3 
the  money  it  was  given  to  secure,  was  no  longer  a  debt  di^c- 
to  Mrs.  Hall,  but  was  a  trust  fund,  held,  as  he  claims,  i 
trust  only  for  his  wife;  as  the  complainant  claims,  held  i 
trust  lor  his  wife  and  her  children.     The  language  of  tl^* 
declaration  written  on  the  bond,  is  not  to  be  construed  as  -^ 
would  be  were  it  a  transfer  of  chattels  for  value.     In  sue 
case  the  words  "  and  her  heirs  "  would  have  no  significan 
but  would  be  rejected,  and  Mrs.  Cook  would  be  held  to  hav 
taken  the  property  absolutely.     I>ut  we  are  dealing  with  a 
acknowledged  trust,  and  in  construing  a  declaration  of  trus 
a  diilerent  rule  is  to  be  observed.     The  directing  princip 
which  governs  this  court  in  the  exercise  of  its  jurisdiction  i     - 
regard  to  trusts,  is  the  intention.    "  Trusts,"  said  Lord  Nortta- 
ington,  in   Eavl  of  Northumberland  v.  Earl  of  Egremonty 
Eden  44<>,  "  are  to  be  ruled  and  governed  according  to  tl^ 
intent  of  the  parties,  where  such  intent  is  consistent  with  tl^ 
rules  of  law,  and  the  court  will,  from  the  general  frame  of 
testament  or  settlement,  collect    the  intent,  contrary  to  tl^ 
express  words  of  a   particular  clause."     In  ascertaining  t 
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•donor's  intention   in  tliis  case,  we  ai'e  not  confined  to  her 
declaration  written  on  the  bond.     A  trust  of  this  property 
could  have  l)een  created  by  parol.     That  WTitten  statement 
does  not  exclude  parol  evidence  of  the  donor's  intention.  Her 
verbal    declarations  made   prior  to,  and   contemporaneously 
with  the  gift,  and  relating  to  it,  are  also  competent  evidence 
of  her  intention.     In  Kilpin  v.  Kilpin,  1  21  y,  tt*  K,  520,  a 
trust  of  chattels  was  proved  by  the  donor's  verbal  statements 
as  to  his  intentions,  as  well  as   by  his  written  entries.     In 
Forster  v.   7/a/e,  3  TV^.  (i9G,  parol   proof  was  admitted  and 
considered    in  connection  with  written  evidence,  in  determ- 
ining whether  there  was  a  trust.     In  Steere  v.  Steere,  5  Johns. 
Ch,  1,  where    it  was  sought    to  establish  a  trust  of  land, 
Chancellor  Kent  received  and  took   into  consideration  parol 
J'J'oof,  to  "explain  the  obscurity  of  the  case  by  showing  \yhat 
^^'as  the  understanding  of  all  the  parties  concerned.'*     He 
^3sed  the  admission  of  the  evidence  on  the  loose  and  ambig- 
woii.s  nature  of  the  written  proof. 

In  the  present  case  the  parol  evidence  is  not  offered  to  vary 

^^y  declaration  or  acknowledgment  signed  by  Dr.  Cook,  but 

^  additional  (and  even  better,  because  more  distinct,)  proof  of 

^^^    donor's   intention.     By  it,  it  is  made  clear  whom  she 

^^oant  to  designate  by  the  words  "  her  heirs,"  and  also,  what 

interest  she  intended  that  her  daughter  and  her  daughter's 

^nildren  respectively,  should  have  in  the  trust  fund.     The 

'^^'itoess  Mrs.    Taylor,  above    mentioned,  testifies    distinctly, 

**^t  when  Mrs*  Hall  called  her  to  witness  the  cancellation  of 

■^^  bond,  she  said  she  wished  her  to  see  her  cancel  that  bond, 

^^ving  the  interest  to  Mrs.  Cook  and  the  principal  to  her 

^'"ddren.     On  cross-examination  she  savs,  that  on  that  occa- 

^^^n,  Mrs.  Hall  told  her  she  gave  the  interest  to  Mrs.  Cook 

^^d  the  principal  to  her  children.     Dr.  Cook  was  present  at 

^^    transaction  narrated    by  Mrs.  Taylor.      He  and  Mrs. 

r^^U  were  together  in  Mrs.  Taylor's  room,  talking  together 

^ibre  Mrs.  Taylor  was  called  in,  and  they  were  there  together 

*icn  the  cancellation  took    place  and    the  declaration  was 

-S^ed,  and  when  the  verbal  statement  of  Mrs.  Hall  as  to  Vvet 
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i'^ZK'^v.z,  ^vi.>  :.,i:-r  :.  Mt>w  Tij"  ,^t.  Sbe  lurther  says,  that 
::  w-i:i  si:i  i:  ill'  :.u-  :!:^:  li-f  nrcty  va*  to  be  invested, 
is-.:  :::-.  i  •;*:  r  i.::-.  ":..^  '^.z\  "»>:•?*  :.  ijivr  ;he  interest.  Mrs. 
Hill  :if^::=TS  :;-jl:  ::  Tivi.-  jlIwiv^s  :1i-*  .:r^:rff«anding  that  the 
>o\>  w>.r\:  ::•  Livt  ::.1>  -■.:>. y  :  :":j.:  v'v.ia  her  daughter  got 
::.  :L-r  '»-:::i-^>  :.l.:  i-.r  >hT  ^A-i?  ::  Liv-  :h-e  u^^  of  it,  and  it 
yr±<  :o  ^•:  :■  h-r  jMLl^rc. 

Fr.- :=i  : :. :>  : t >:: in  . :: v ,  w h ::c  >  -. ci: : rr  1  v  c: a*.VDtrsidicted, it  i » 
•iUL:e  •.'.lar  :hd:  :>■;    :":t::::;u    r:'  iLr:  v:>c->r  was  that  Mr^- 
C>?k-L';'uM  zji\'x  ::>.  :i::tr^.sc  ■::"  :!•=  a:::  .via:  of  the  !x>nd  debt 
r-rr  h-r  I::-.,  d::.:  z::si  irur  h-.r  o.-,jL:h.  :h<-  prlcKipal  should  ^o 

Th-*  •.vEuj'-iisjLii:  a-'.i  ::.v  -.l-rtii'tinr-ii.  Jame!*  A.  Eaton  aK^*i 
-Silj.-?  P.  Crk.  art  -.-ju-h  ttiiii.-i^l  :t.^  hjive  trocLi  Pr.  Cook,  ocfc<?^ 
th:r»i  •.■r'rh-e  i:z:o'.::ic  '.'t*  :h»r  t-:-::vL  wi:b  lawful  tnter^t  thereof* 
rni-rn  the  -.Lict  •.■:  chr  vinrjkth  or'rh^fLr  n::-.^chn?r.  Dr.  Cook  deni*?= 
che  triL:?:  an* I  :hd:  h-r  ma»l-*  aiiy  jviyiiieu:  i*>  the  complains. »*^ 
•:»Q  a<.-«v.rjnt  -.'f  ::.     No  nertc\t:«.t.  w:*.[  :cit'rv:ore  l*e  neceseanr- 

The  «?i:^mpla:uaut  i<  tfiiticlt\l  :o  o.'rfr^  ±r  ai^tust  Dr.  Cook.^ 


1.  A  ri:>r'.'  t-     I  <  '-.l-i^ivrr  'iiv-n.-e  :■*  '■•■i;::-!  '-v  [:.  in  J  c:iua^*t,  in  anoC***" 

*  ■ 

•lii:  r't.-r  •!;•.-■  .p-*;,  'rjii-:!;:  ir.  ih:*  <n:e.  ruk*^  Ji'iv:in-.j;:t  i-t*  tht;  t'rauil  anU  i-*-* 
znlirr  'jf  rii'-  rri-ri.tiiini:'*  iii'i-n  whii;h.  yr.rh  "itvrv^  was  K-is^I. 

2.  Th«-  judvrnwnc  "t"  ;i  onirt  "f  iwn^jni!  jiriMiiciion  in  any  state  in     *^ 
r'ni«in.  i^♦  t-i^imlly  .-i.-nt'lusiv*:  iij«».n  the  partio*  ia  all  the  other  states^  »s^     . 
rile  itiit*^  in  whiiii  ir  w:l*  rtn«itfr*;ii.     Tbi*.  h"Wvvep.  b*  •ubjevl  to  two  «|L*"* 
fii'nLUin.-* :     1.   If  it  apii^^ar  bv  ilie  rvt.'"nl  :bat  ihv  defendaiic  tra«  not  set''*' 
with  pr'H't^w-.  nnil  <liii  not  :ip{»»rar  in  j^er^-n  ^-r  bv  attorney.  *uoh  judgiB^*^ 
i^•  roi»l ;  ami.  2,  If  it  app«:ir  l-y  the  rec^^nl  that  the  >IetV.'n«iant  appearet^- 
:irri»m»-r.  rh»^  lieiVmdant  may  disppjve  the  authority  ot  the  attome.^" 
appear  Utr  him. 

;i.  When  a  decree  of  divorce  hai«  been  actjoicsi'eil  in  for  several  y**^  , 
the  plaintiff  han  again  been  married,  the  court  will  not  diiitnri^         . 
Ibt  the  parpoae  of  giving  alimony.    Such  intervention  »houl*^      . 
'^  fsMic  policy,  bat  no  i>Beh  rcwoa  ^hoHld  suffice  where,  after 
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acquiescence  of  both  parties  in  the  decree  for  fonr  years,  an  innocent  person 
has  been  involved  by  marriage,  and  the  opening  of  the  decree  would 
involve  her  in  distress,  and  perhaps  disgrace. 


Oq  bill  for  divorce,  plea,  and  replication. 

Mr.  Good  and  Jfr.  N,  Perry j  Jr.,  for  complainant. 

Mr.  Ranaoniy  for  defendant. 

The  CHANCEIiLOR. 

The  complainant,  in  July,  1872,  filed  her  bill  against  the 

defendant,  whom  she  claims  to  be  her  husband,  for  a  divorce 

^  vinculo,  on  the  ground  of  adultery,  and  for  alimony  and  the 

^^Ji^tody  of  their  three  children.     The  parties  were  married  in 

Massachusetts,  November  IGth,  1852.     The  bill  alleges  that 

tbe  complainant,  for  the  ten  years  next  preceding  the  filing 

^^  the  bill,  had  been,  and  was,  when  the  bill  w*as  filed,  a  resi- 

^^^nt  of  Plainfield,  in  this  state,  and  that  the  defendant  was 

also  a  resident  of  that  place  up  to  on  or  about  the  10th  of 

January,  1868,  when  he  left  the  residence  of  the  complainant 

^^  l^lainfield,  and  went  to  the  city  of  Brooklyn,  and  that,  at 

"^<^  filing  of  the  bill,  he  was  still  at  the  last  named  place. 

-*^he  adultery  is  alleged  to  have  been  committed  with  one 

^^Hce  S.  Paul,  in  April,  1870,  at  Brooklyn.     The  defendant 

^^^  not  served  with  process,  but  having  received  notice  of 

^^e  suit,  appeared  and  pleaded  that  he  and  the  complainant 

^^^^^e  divorced  from  the  bonds  of  marriage  in  Indiana  on  the 

^•th  day  of  June,  1868,  in  a  suit  in  the  Court  of  Common 

"leas  of  the  county  of  Allen,  of  that  state,  wherein  the  com- 

1^'^inant  appeared  and  answered.     The  complainant  replied 

^^t  the  decree  of  divorce  was  fraudulently  obtained ;  that 

'^^  court  never  acquired  jurisdiction  over  the  parties  to,  or  the 

^l^ject  matter  of,  the  proceedings,  nor  over  their  marriage 

^Wions,  and  that  the  parties  had  been,  from  1862  up  to,  and 

^«re,  at  the  time  of  those  proceedings,  residents  of  this  state ; 
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that  the  complaioaDt  never  appeared  in  person  or  by  attorn 
in  the  Indiana  court,  and  never,  knowingly,  signed  a 
warrant  of  attorney  as  set  forth  in  the  plea;  that  she  no 
knew  or  heard  of  the  proceedings  until  after  the  decree  ^ 
obtained,  and  that  the  proceedings  and  the  decree  are  fraud 
lent,  illeiral,  void,  and  of  no  effect,  and  cannot  be  the  groo 
of  a  plea  in  bar  to  her  complaint. 

It  ap|x?ars  fn>m  the  evidence,  that  the  parties  to  this  s 
livcil  togotlier  as  husband  and  wife  in  Plainfield,  where  I 
dcfiMulant  >\-as  a  practising  physician,  up  to  January,  18< 
when,  lie  having  sold  out  his  practice,  they  broke  up  hoa 
keeping,  and,  storing  their  furniture,  went  with  their  childr 
to  the  resideniH?  of  his  father  in  Sturbridge,  Massachuset 
The  complainant  did  not  return  to  this  state  until  some  ti 
in  July  following.  The  defendant,  after  remaining  at  Sti 
bridge  for  about  a  woi»k,  returneil  to  Plainfield,  as  the  co 
plainant  says,  and  as  ap|H»ars  otherwise  also,  to  settle  up 
business,  lie  remained  there  for  aUmt  a  month,  engaged 
collecting  debts  due  him,  and  in  packing  up  his  goods, 
remove  them.  He  then  went  to  the  west,  was  in  Indiana 
March>  18G8,  and  claims  to  have  taken  up  his  residence  the 
From  Indiana  he  ap|M?ars  to  have  ct>nie  back  to  the  east, 
he  alleges,  with  the  intention  of  returning  again  to  Indiai 
for  the  purj)ose  of  collecting  the  debts  due  him  here. 
Icfl  Indiana  al>out  the  1st  of  April,  and  from  that  time 
about  the  1st  of  July,  when  he  scttleil  in  Brooklyn,  appe 
to  have  had  no  particular  abiding  place.  He,  however,  < 
not  return  to  Plainfield,  nor  did  he  again  come  to  this  st 
to  reside. 

That  he  left  New  Jersey  intending  to  change  his  domi< 
I  have  no  doubt.  There  had  been  trouble  between  him  a 
his  wife,  arising  from  allegeil  familiarities  of  a  grossly  i' 
proper,  not  to  say  criminal,  character  on  her  part,  with  a  m 
then  residing  in  Plainfield.  Naturally,  under  the  circa: 
stances,  a  change  of  residence  would  have  been  desiral] 
That  he  did  remove  his  domicil  from  this  state  is  quite  ck 
When  the  proceedings  for  divorce  were  instituted  in  Indb 
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and  until  their  conclusion,  he  was,  if  not  a  resident  of  that 
state,  a  resident  of  Massachusetts.  Neither  he  nor  the  com- 
plainant resided  in  New  Jersey.  Those  proceedings  are 
assailed  on  the  ground  that  the  court  in  Indiana  had  no  juris- 
diction over  the  persons  or  the  subject  matter.  As  to  the 
former,  they  were  both  before  it.  The  wife  had  notice  of  the 
suit.  The  summons  had  been  served  on  her  in  Massachusetts, 
and  although  such  service  was  technically  a  nullity,  yet  it  was 
actual  notice.  She  appeared  and  answered,  by  attorney  duly 
appointed.  The  court  had,  by  statute,  jurisdiction  over  the 
subject  of  divorce.  It  had  jurisdiction  over  the  subject  mat- 
ter of  the  complaint.  The  statute  under  which  those  pro- 
ceedings were  taken,  provided  that,  in  addition  to  the  causes 
of  divorce  therein  specified,  a  divorce  might  be  granteil  for 
auy  other  cause  for  which  the  court  might  deem  it  proper 
that  a  divorce  should  be  granted.  The  petition  laid  a  proper 
foundation  for  the  decree.  It  also  appears  by  the  record,  that 
the  question  of  domicil  was  passed  upon,  and  the  petitioner 
^^  adjudged  to  have  been  at  the  time  of  the  filing  of  the 
petition  a  bona  fide  resident  of  Indiana,  and  to  have  been 
such  for  a  year  previous  thereto.  The  decree  is  conclusive  in 
Indiana,  and  it  is  so  here  also.  Cheever  v.  WilsoHy  9  WalL 
108 ;  Kinnier  v.  Kinnier,  45  N.  V.  535  ;  Kirrigan  v.  Kirri- 
m,  2  McCkirter  147. 

In  Shumway  v.  StUlmany  6  Wend,  447,  the  court  said :  "An 
examination  of  the  cases  results  in  the  establishment  of  the 
following  proposition :  that  the  judgment  of  a  court  of  gen- 
^1  jurisdiction  in  any  state  in  the  Union,  is  equally  conclu- 
sive upon  the  parties  in  all  the  other  states,  as  in  the  state  in 
^hich  it  was  rendered.  This,  however,  is  subject  to  two 
qualifications:  1.  If  it  appear  by  the  record,  that  the  de- 
fendant was  not  served  with  process,  and  did  not  appear  in 
pereon  or  by  attorney,  such  judgment  is  void ;  and  2,  if  it 
appear  by  the  record,  that  the  defendant  appeared  by  attorney, 
the  defendant  may  disprove  the  authority  of  such  attorney  to 
•ppear  for  him/' 
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Ill   Vlacher  v.    Vischer,  12    Barb,   640,    Hand,   J.,  said: 
"  Whatever  may  be  the  rule  in  respect  to  divorces  granted  bv 
the  courts  in  other  countries,  I  am  inclined  to  the  opinion 
that  a  divorce  granted  by  the  courts  of  one  of  our  sister  states, 
after  appearance,  or  if  the  parties  are  domiciled  there,  after 
personal  service,  there  being  no  fraud  or  collusion,  would  be 
conclusive  here.     And  it  may  be  doubted,  in  case  of  an  ap- 
pearance and  litigation  on  the  merits,  whether  the  proof  of 
the  domicil  of  the  parties,  or  the  lex  loci  contractus,  or  the 
locu^  dellctiy  would  attect  the  decree."     But  it  is  urged,  that  in 
this  case  the  proof  is  that  the  petitioner  in   the  suit  in  Indi- 
ana, had  not,  in  fact,  been  a  bona  fide  resident  of  that  state 
for  a  year  i)revious  to  filing  the  petition,  and  that  therefore 
the  proceedings  and  decree  of  divorce  were  and  are  a  fraud 
upon  the  complainant,  and  upon  the  laws  of  this  .state.    I 
deem  it  unnecessary  to  express  an  opinion  on  the  question 
whether  the  decree  is  conclusive  on  the  subject  of  the  domi- 
cil of  the  j)etitioner,  a  point  on  which  the  courts  have  dif- 
fered widely,  for  if  it  be  not  so,  and  the  fraud  be  admitted, 
the  complainant  in   this  cause  was  manifestly  a  party  to  it, 
and  cannot  take  advantage  of  it.     Her  letters  alone,  conclu- 
sively show  that  she  not  only  had  knowledge  of  the  institu- 
tion, but  also  of  the  pendency  and  progress  of  the  suit.    They 
show,  too,  that  she,  notwithstanding  her  denial  when  testify- 
ing as  a  witness  in  this  cause,  executed  the  warrant  appoint- 
ing an  attorney  to  appear  for  her,  and  did  so,  understand ingly 
and  with  deliberation.     There  is  also  other  abundant  proof 
of  these  facts.     It  is  no  answer  to  suggest  that  she  was  induced 
to  execute  that   instrument  bv  influence  of  her  husband,  for 
she  not  only  offers  no  j)roof  on  this  score,  but  unequivocally 
and  |)ei'sistently  denies  on  oath,  that  she  executed  that  paper, 
or  any  other  paper  authorizing  an  appearance  for  her,  or  had 
any  notice  of  the  suit.     There  is,  therefore,  no  room  for  such 
a  suggestion.     But  admitting  the  suggestion,  there  is  no  evi- 
dence whatever  of  the  husband's  influence  over  her  in  this 
matter,  though  there  is  evidence  warranting  the  conclusion 
that  there  was  an  agret»ment  between  them,  arising  out  of  his 
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determination  to  repudiate  her  for  the  conduct  before  alluded 
to,  and  her  desire  to  escape  publicity  in  the  proceeding,  and 
his  willingness  to  spare  her  as  much  as  possible,  that  a  divorce 
should  be  applied  for  and  obtained  in  Indiana.    She  lived  dur- 
ing all  the  time  of  the  progress  of  those  proceedings,  at  her  hus- 
band's father's  house,  and  was  cognizant  of  the  pendency  of  the 
suit.    During  all  that  time,  up  to  July  Ist,  1868,  which  was  a 
few  days  after  the  divorce  was  decreed,  she  was  supported  by 
her  husband  there.     She  selected  an  attorney  from  a  list  fur- 
nished her  by  her  husband,  and  went  with  her  husband's 
father  and  her  husband  to  a  justice  of  the  j)eace,  in  Spencer, 
Massachusetts,  and  before  him  executed  and  acknowledged 
the  warrant  of  attornev.     Nor  will  the  fact  that  the  divorce 
was  thus  obtained,  avail  her  in  this  suit.    The  parties  to  a  col- 
lusive divorce  are  bound  by  it.     Duchesn  of  Kingsions  casCj 
^  How.  St,  Tr.  355 ;   Greene  v.  Greene ,  2  Gray  301  ;  Kirrl- 
gan  v.  Kh*rigan,  supra. 

There  is  still  another  consideration.  I  am  satisfietl  from 
the  evidence  that  the  parties  to  this  suit  were  not  residents  of 
Ais  state  when  the  suit  in  Indiana  was  commenced,  nor  at 
*Dy  time  during  its  progress,  nor  at  the  time  when  the  decree 
^as  made.  No  fraud  on  the  law  of  this  state,  therefore,  was 
^nimitted  by  those  proceedings  or  that  decree. 

Further,  the  complainant  returned  to  New  Jersey  in  July, 
18^  immediately  after  the  divorce  was  granted.  The 
Wendant,  at  about  the  same  time,  settled  in  Brooklyn.  In 
1870,  he  was  married  to  the  woman  with  whom,  in  the  bill 
of  complaint  in  this  cause,  the  adultery  is  charged  to  have 
•^n  committed,  and  that  alleged  adultery  is  the  connubial 
intercourse  between  them.  By  her  he  has  a  child,  the  fruit 
of  their  marriage.  The  complainant  filed  her  bill  in  July, 
1872,  four  years  after  the  decree  of  divorce  was  made,  and 
over  two  years  after  her  husband  had  contracted  the  sccx)nd 

J^wriage.  No  reason  or  excuse  is  given  or  appears,  for  this 
^^hiy  in  applying  for  relief  against  the  proceedings  of  which 
she  cemplains.  In  Singer  v.  Singer,  41  Barb.  13J>,  on  a 
'•motion  to  set  aside  a  decree  of  divorce  for  collusion,  the  cowxt 
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said:  "  Where  the  judgment  of  divorcee  has  been  acquiesced  in 
for  tlie  period  of  several  years,  and  the  plaintiff  has  again 
been  married,  some  better  reason  than  the  mere  gratification 
of  personal  feeling  or  the  desire  to  obtain  a  further  sum  of 
money   from  the  plaintiff,  should   be  made  clearly   to  appear, 
before  the  court  would  be  warranted  in  granting  such  an  appli- 
Ciition.     The  ground  on  which  such  an  order  would  l>e  made, 
would   Ikj  one  of  public  policy,  but  no  such  reason  should 
suftice  where,  after  the  ac^quiescence  of  both  the  parties  in  the 
judgment    for   three   years,  an    innocent   person    has    been 
involved  by  marriage,  and  the  opening  of  the  judgment  would 
involve  her  in  distress  and  perhaps  disgrace.     This  reason 
alone  would  be  sufficient  to  justify  me  in  denying  the  motion 
if  there  were  no  other  reasons  for  doing  so,  and  leaving  the 
parties  to  the  conse(|uences  of  their  own  acts  and  agreements 
after  the  long  delay  that  has  taken  j)lacc.''     Here  is  a  longer 
delay,  wholly  unexplained.     The  object  of  this  bill  is  obvi- 
ously, merely  alimony.     Public  policy  does  not  require  the 
intervention  of  this  court  between  these  parties.     It  rather 
forbids. 

The  plea  is  proved.     The  bill  will  therefore  be  dismissed 
without  costs. 


I^iLLKTT  v^,  Kkmhlk  and  others. 

1.  Kijuity  will  n«»t  rflirvr  ji  juTfon  from  ilie  i'fi*ect<  of  a  mistake  wIik"^ 
in  tht*  rt'sult  of  his  nilpalilc  m*j;lii;riu'r, 

2.  Know!(Mljrr  iliat  a  jiidiriiuMit  was  oiitstandinir  upon  land>  iii)on  wl»*'" 
the  owiuT,  sii)»|)osing  them  lo  hv  fri*t»  from  (L'lU'umbrance,  was  crcclin?^ 
huihliii^  ill  thi*  i*i;(ht  of  the  per-on  having  siu-h  knowlcKlge,  aiid  silcnet'  ♦''^ 
liis  part  while  the  hiiihiiiiL' wa»  thus  hcin^  erectt'd,  will  not  estop  liim  fr^"" 
eiHon'iiig  exeeiition  iijjori  that  ju<l;rii»eiit  in  whi(;h  he  j»urchase<l  an  intert-l 
after  the  iHiihling  wa^  >uf!iriently  advanced  to  seeure  the  amount  due  then- 
on.  Sih-nee  would  not  operate  as  an  estoppel  until  lieohtaine<I  an  inltn^t 
In  the  jud);ment. 
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On  final  hearing  on  pleadings  and  proofs. 

Mr.  F,  Voorheea  and  Mr.  P.  L,  Voorhees,  for  complainant. 
Mr.  Ewan  Mtrritt,  for  defendants. 

TuE  Chancellor. 

One  of  the  two  points  made  in  this  cause,  and  which  were 
argued  very  elaborately  before  me,  was  passed  upon  by  the  late 
Chancellor,  as  appears  by  his  opinion  in  Dillett  v.  Kemble^  8 
C.  E,  Green  58.     He  there  held  that  the  complainant  had  no 
title  to  relief  on  the  ground  of  mistake.     I  fully  concur  in 
that  opinion.     The  complainant's  mistake  was  the  result  of 
culpable  negligence.     He  took  the  title  to  land  he  had  pur- 
chased, paid  the  consideration   money,  and  built  upon   the 
property,  before  he  discovered  that  it  was  subject  to  the  lien 
cf  the  judgment,  the  payment  of  which  the  defendants  were 
seeking  to  enforce  against  it  when   the  bill  was  filed.     He 
I^ad,  indeed,  caused  a  search  to  be  made  for  encumbrances, 
l^ut  it  did  not  extend  to  the  records  of  the  Supreme  Court, 
^here  the  judgment  in  question  was  recorded.     His  excuse 
ror  the  omission  is,  that  he  did  not  know  that  there  was  such 
^  court  as  the  Supreme  Court,  in  New  Jersey.     Ignorance  of 
the  general  laws  of  one's  own  country,  is  presumed  to  be  gross 
negligence.    Every  man  in  this  state  will  be  presumed  to  know 
^f  the  existence  of  its  judicial  system,  of  the  jurisdiction  of  its 
^urts,  and  of  the  eftect  and  operation  of  their  judgments  and 
decrees  upon  property.     In  this  case  the  complainant  was 
*ware  of  the  importance  of  investigating  the  title,  but  from 
^antof  full  knowledge  of  the  subject,  and  his  omission  to  ob- 
^inthe  information  he  needed,  he  failed  to  learn  of  the  exist- 
ence of  the  encumbrance  in  question.     Equity  will  not  assist  a 
nian  whose  condition  is  attributable  to  his  failure  to  exercise 
"lat  diligence  which  may  be  fairly  expected  from  a  reasonable 
P^on.    This  rule  has  been  applied  where  the  negligence  was 
wat  of  counsel.    Where  a  purchaser  was  evicted  by  reason  of  a 
^fect  of  title  which  his  counsel  had  overlooked,  it  was  held 


^.^  CA-^ES  IX  CELiXCEEY. 


*.i-.etr  *   ^.tOiSL*;. 


:hai  h«?  ha*  J  a«>  -"Liini  :a  ««;xrr :-/  \a:  reoaid  the  panjiase  moner- 
>!fr  n ':*-/f;rai7i  V.  L^-i-rhr:^  :f  Ru'fiiu;.  0  T-m.  iiS,  235. 

The  -/thrr  p»Anz  nu*ie.  L-  :ai:  the  ht>Mers  of  the  JQdgment, 
b*?inir  a^ar*?  vt'  rhr:  ii>:t  :ha:  ihe  '.i.mpLiinant  was  building  a- 
h«>*i.-r^  •■n  zh.*r  'uind  vQ  wh;i:Q  rh»r  juiiirnient  was  a  lien,  inequi— 
zn'hW  Tti^i  bv.  kr^T'IciT  :?i!ru«'»r  AS  to  th*:  lien  or  existCDce  (>^ 
the  j:nl;rTiien:.  until  the  'vcic'laiaant  i^ii^i  expended  a  larpo 
•II ni  '^t  m«'at-y  in  the  etvjtiva  •.£"  the  bciiJina:.  and  then  pro— 
•n^ieii  hy  ex-fi.'uri'.'Q  :••  enr-'n.*e  t»rir  lien  upi>n  the  premises. 
The  judiTinent  appt:iirs  ti.-  have  ht:^n  re>:>vered  by  Allen  and 
M«:L-iren  a;£n.ia.'fc  J-;an  S.i'Cr.  th»r  •.-f^cipIainantV  i^rantor.  Jaa- 
'larv  17th.  1>*>S.  r»>r  ^Tm'^.mO.  szid  txe»mci«>o  issued  thereon 
•he  •ame  'lav  to  thr  shtrn:^''  oz  Burlin;rt«>n,  bv  whom  it  was 
rKJirn'nl  with  a  levy  ...q  other  pnrmi-^*:^  than  those  conveyed  i^ 
the  '-■•jfiip'.ainant.     The  prtm:<f<  ?«>  le%iel  i.hi,  appear  to  have 
r;<*en   -n^'I    iin<Irr  a   priv-r  ex*r«;'iti«>n  «.'n  a   senior  judgni^'™^ 
a^nlriTt  >r'tr.  and   n'.'thin^   ^*"i>   realize  I  tn>m  cheni   on  tw 
Ail*rn  anil  M-.I^r  n  jijdjni»rnt.     Sx^t:  '.vnw-ed  to  the  com' 
piainant  the  l«.t  '-n  whi'.h  th«r  lattr:r  h:fci  biiilt  his  hotel.  M^^)' 
l^ith.  1^71.     It  '.va-  th»ra  vatraiit.  an«i  ^*■as  s^^Id  to  the  eoDO* 
plainan*:  t*jc  ?->.».     Sn.t:  as.sur*>l  thv  (.vtuplai nam  that  it  '^^ 
rr*^  tpiifi   eri'iirn brail''*'.     The  «.'i>nipIainaDt   be^an  to  bui'**^^ 
May  iiOrh,  1^71.  and  Mjrapktcil  the  hv^a-ie  about  the  18th    ^^ 
'.ne    i't[i*r.^\nj   Aui^u-t.     Thr-  tlttVndaut,   Mesc*more,  got  ^^ 
^-s-i^nrfi'^nt  of  M*  I-ar>rnV  inreiv-t  on  the  '.Uh  of  Julv  of  tlm-^^ 
'. ':ar.     An  alia-  p'^'ri  fnr'uu  #iV  /i.,'iM  •^t  fifrrU  was  issued  on  ll^® 
j'i'l^rii*;rir..  July  :;i'.nh.   1S71,  and   I»vie«l   on   the  property  M  ^ 
f^-if^.t\^ri  *,ri  tK»;  7  th  of  Aiiju-t.     >K-s-niore  test  ides  that  wh^^ 
N*!  tir>r  h^rJipl  of  th*-:  exI-ten«-»;  'ff  lh».-  Allt-n  and  Meljareu  jud^^' 
f.v-fjf,  l«<;  fhlnU-  r\if:  <>:llar  of  thr  h»»use  was  dug  and  the  frans  "^ 
rjp.     l)\\U'.ri  -iiy-  rh*:  rnar«'>n   U.-jan  to  wall  the  cellar  on  th^ 
2^f\^  of  M;iv,  ari'l  It  t/rfk  him  al>*>ut  ei-^ht  or  nine  davs  to  d^^ 
if,  and  f.h;if.  th'*  *^5irfi»:ntf-r-  «.i>mm«;iK'eil  on  the  6th  of  Juncr  '^ 
Sifs^rnof:  ^vn  that  it  wa-?  within   two  weeks  after  he  firs 
l^farri^:'!  of  the  exI-?r*:n'-»:  of  the  judgment,  that  he  pure 
M^fii^r^n'tt  inter^^.r.  in  it.     The  a's'-ignment  is  dated,  and  a 

to  tiave  b«^ri  ex^-rnired,  on  the  <ith  of  July.     Accordin^^ 
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his  testimony,  it  was  not  a  great  while  after  the  assignment 
made,  that  he  informed  Allen,  who  lived  and  did  busi- 
in  the  city  of  New  York,  that  the  building  was  being 
^oted  on  the  lot.  He  says  it  might  have  been  within  a 
i^k.  From  this  statement,  the  truth  of  which  I  see  no 
3U5on  to  doubt,  the  house  had  been  so  far  constructed,  when 
e*5smore  acquired  his  interest  in  the  judgment,  that  the  im-^ 
ovement  had  adde<l  to  the  value  of  the  property  more  than 
«  amount  due  on  the  judgment.  It  is  admitted  by  Mess- 
ore,  that  he  knew  of  the  building  from  about  the  time  when 
^vas  commenced,  but  he  says  he  had  no  knowledge  what- 
'^r  of  the  existence  of  the  Allen  and  McLaren  judgment 
^^en  the  complainant  began  to  build.  If  he  had  known  of  it, 
*d  if,  to  go  farther,  he  had  contemplated  purchasing  it,  or 
^  interest  in  it,  with  a  view  to  getting  payment  out  of  the 
^operty  as  improved  by  the  complainant,  I  cannot  see  how 
*ose  facts  can  operate  as  an  estoppel  against  him.  His  con- 
^^ct  may  have  been  the  dictate  of  malevolence.  He  may 
5ive  been  actuated  by  a  desire  for  revenge  for  a  real  or  fan- 
*^  insult  or  injury,  sustained  at  the  han<ls  of  the  complain- 
ant. But,  conce<ling  these  things,  he  was  clearly,  up  to  the 
*^e  he  obtained  an  interest  in  the  judgment,  in  no  situation 
^  l)e  estopped  by  his  silence. 

He  was,  up  to  that  time,  certainly  under  no  obligation  to 
^form  the  complainant  of  the  existence  of  the  judgment* 
^e  was  [Kirfectly  at  liberty  to  buy  the  judgment,  or  an  intcr- 
^t  in  it,  and  there  could  be  no  equity  between  him  and  the 
^Qiplainant  up  to  the  time  when  he  purchtised  McLaren's 
Interest.  He  appears  to  have  purchased  it  for  §50,  and  he 
^ks  to  compel  payment  of  the  judgment  out  of  the  com- 
plainant's property.  I  would  be  glad  to  be  able  to  relieve 
^Qc  complainant  in  the  premises,  but  I  cannot  do  so  consist- 
ently with  the  rules  of  law  or  equity. 

The  injunction  will  be  dissolved  and  the  bill  dismissed,  but 
without  costs. 
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De  Luze  v8.  Bradbury. 

The  purchaser  of  land  smlyect  to  a  continuous  and  apparent  cafleincDt, 
take^  it  subject  to  the  burthen  of  that  easement,  and  will  be  restrained  from 
doing  any  acts  which  will  interfere  with  the  benefit  and  enjoyment  of  the 
eawment  to  the  full  extent  to  which  the  party  having  a  right  thereto,  who 
has  not  parted  with  or  inipaire<i  the  same,  was  entitle<l  at  the  time  such 
purchaser  bought. 

On  final  hearing  on  pleadings  and  proofs. 
J//\  T.  N.  McCarter,  for  complainant. 
J/r.  J,  ir.  Tai/lor,  for  defendant. 

The  Chancellor. 

The  bill  in  this  action  is  filed  by  Alfred  De  Luze,  a  luna- 
tic, by  his  guardian,  to  restrain  the  defendant,  Adra  E. 
Bradl>ury,  from  drawing  olF  from  a  certain  well  situated  on 
the  land  of  the  latter,  any  water,  so  as  to  interfere  with, 
imj)air,  or  diminish  the  supply  of  water  which,  prior  to,  and 
at  the  time  of,  filing  the  bill,  fioweil  therefrom  to  the  house 
of  the  complainant.  It  prays  a  dwree  establishing  the  right 
of  the  complainant  to  have  that  water  How  from  the  well 
referred  to,  through  certain  pipes  and  a  tank  or  reservoir,  all 
of  which  are  also  on  the  defendant's  land,  to  the  complain- 
ant's house,  without  diminution.  The  bill  states  that,  on  or 
about  the  first  of  May,  1862,  Henry  Nason  and  his  wife  leased 
to  the  complainant  the  premises  now  owned  by  him,  situated 
in  the  township  of  Montclair,  in  the  county  of  Essex,  for  the 
term  of  one  year  ;  that  the  lease,  which  was  by  indenture, 
under  seal,  contained,  among  other  things,  the  following  cov- 
enants on  the  |)art  of  the  lessors  :  **  That,  during  the  said 
term,  there  shall  be  a  necessary  supply  of  water  in  the  said 
house,  through  the  water  pipes  now  laid  therein,  and  that 
they,  the  said  parties  of  the  fii*st  part  w^ill  indemnifv  the  said 
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party  of  the  second  part  against  all  damage  to  tlie  said 
ilwelling-house  that  may  be  caused  by  defects  in,  or  by  the 
bursting  or  leaking  of  the  said  water  pipes  during  the  said 
term,  provide<l  that,  during  the  winter  months,  when  said 
house  is  unoccupied,  they  be  allowed  access  thereto.  And 
that,  in  case  the  party  of  the  second  part,  his  heirs  or  assigns, 
shall  elect  to  purchase  the  said  premises  for  the  sum  of  ?5000, 
and  shall  on  or  before  the  first  day  of  April,  18(33,  give  written 
notice  of  such  election  to  the  said  parties  of  the  first  part, 
their  heirs  or  assigns,  then  the  said  parties  of  the  first  part, 
their  heirs  or  assigns  will,  on  the  first  day  of  May,  one 
thousand  eight  hundred  and  sixty-three,  upon  receipt  of  the 
said  purchase-money,  by  a  good  and  sufficient  deed,  with  full 
covenants,  convey  the  said  premises  to  the  said  party  of  the 
second  part,  his  heirs  or  assigns,  in  fee  simple,  free  from  all 
encumbrances  except  a  mortgage  for  three  thousand  two 
hundred  and  fifty  dollars,  to  the  trustees  under  the  will  of 
Nathaniel  Crane,  deceased,  which  mortgage  shall  be  assumed 
by  the  purchaser,  in  part  |)aymont  of  the  purchase  money 
above  mentioned,  the  said  deed  also  to  contain  mutual  cove- 
nants, that  Hillside  avenue  shall  be  continued  the  same  width 
lis  on  the  north  side  of  Mountain  road,  and  upon  a  continua- 
tion of  the  same  course,  half  upon  the  premises  above  demised, 
and  half  on  the  adjoining  lands  of  the  parties  of  the  first 
part."  The  bill  further  states,  that  prior  to  the  execution  of 
the  lease,  the  negotiations  therefor  were  conducted  on  the 
part  of  the  complainant  by  his  wife,  and  that,  when  she 
4ixamined  the  house  with  a  view  to  hiring  it  for  occupation 
by  the  complainant's  family,  it  was  shown  to  her  by  Xason, 
who  was  then  the  owner  of  it,  and  she  found  it  fitted  up  with 
a  range,  a  boiler,  and  all  the  ordinary  appliances  for  the  use 
of  hot  and  cold  water,  and  with  stationary  wash  trays  and 
stationary  wash  bowls  in  all  the  bed  rooms,  with  hot  and  cold 
water  running  into  all  of  them,  and  apparently  in  good  order, 
and  that  ampng  other  inducements  held  out  by  Nason  to  her, 
to  induce  her  to  consent  to  hire  the  house  for  and  on  behalf 
of  the  complfiinant,  Xason  assured  her  that  the  water  with 
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which  the  house  was  supplied  was  pure  mountain  water  from 
a  never-failing  spring ;  and  the  complainant  alleges  that 
the  fact  that  the  house  was  so  supplied  with  hot  and  cold 
water,  and  with  all  the  appliances  for  its  convenient  use,  and 
that  the  house,  which  was  new,  was  constructed  for  such 
supply  of  water,  tended  greatly  to  induce  him  and  his  wife  to 
decide  to  make  the  contract  for  the  house. 

The  bill  further  states,  that  afterwards,  on  or  about  the 
date  of  the  lease  above  mentioned,  the  complainant  and  h\s 
family  entered  into  the  possession  and  occupation  of  the 
premises  and  of  the  house  thereon,  which  was  a  large  and 
commodious  residence,  and  enjoyed  them  during  the  term  of 
the  lease,  or  until  the  conveyance  of  the  property  by  Xason  to 
the  complainant,  and  during  all  that  time,  and  up  to  the 
making  of  that  deed,  the  complainant  and  his  family  enjoyed 
the  use  of  a  full  supply  of  hot  and  cold  water  in  and  through 
the  house  by  means  of  a  boiler,  wash-tubs,  wash-bowls  and 
other  appliances  erected  in  the  house  for  the  use  of  the  water 
there,  and  that  the  water  was  then  conducted  to  the  house  by 
means  of  an  iron  pipe  leading  from  the  liouse  to  a  small  tank 
or  reservoir,  which  had  been  erected  on  other  land  of  Nason 
and  his  wife,  or  one  of  them,  and  located  on  an  elevation  on 
the  side  of  the  road  which  runs  by  the  house  in  a  westerly  or 
northwesterly  direction,  to  the  top  of  Mount  Prosi>ect,  and 
sufficiently  high  to  furnish  head  enough  to  force  the  water  by 
its  own  pressure,  to  the  upper  rooms  of  the  house ;  and  the 
tank  or  reservoir  was  supplied  by  earthen  or  tile  pipes,  which 
led  from  it  up  the  hill  and  on  the  side  of  the  same  road  to— 
the  spring  or  well,  from  which  the  water  ran  through  thes 
pipes  to  the  tank,  and  from  there  through  iron  pipes  to  th 
house ;  that  the  works  were  constructed  by  Nason,  on  his  owi 
land  or  land  owncil  by  him  and  his  wife,  at  the  time  previous 
to  the  execution  of  the  lease,  when  he  and  his  wife  or  one  o 
them,  owned  the  premises  leased  to  the  complainant,  as  wel 
as  that  on  which  the  tank  was  erected  and  the  pipes  laid 
that  the  works  were  constructed  for  the  sole  purpose  of  afford 
ing  a  lasting  supply  of  water  for  the  house,  no  other  hou 
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deriving  any  supply  therefrom  or  having  any  connection  with 
them  ;  that  on  or  about  April  24th,  1863,  Nason  and  his  wife, 
in  pursuance  and  fulfillment  of  the  covenant  in  the  lease,  con- 
veyed the  property  to  the  complainant  in  fee  simple ;  that  the 
complainant  and  his  family  have  occupied  the  house  and 
premises  ever  since,  and  that  he  is  still  seized  of  the  premises; 
that  on  or  about  August  31st,  1864,  Nason  and  his  wife  con- 
veyc<l  to  William  (Jraves,  a  tract  of  land  adjoining  that 
conveyed  to  the  complainant,  which  tract  so  conveyed  to 
Graves,  was  the  one  on  which  were  located  the  tank  or  reser- 
voir, and  the  well  or  spring  and  the  pipes  which  conducted 
the  water  from  the  latter  to  the  former ;  that  all  of  these 
works  were  along  the  side  of  the  highway  and  outside  of  the 
fence  which  separated  the  Graves'  lot  from  the  road ;  that  in 
the  summer  or  fall  of  1H65,  the  earthen  pipes  which  oonducteil 
the  water  from  the  well  or  spring,  to  the  tank,  became 
obstructed  by  roots  of  trees,  and  otherwise  insufHcient,  broken 
and  defective,  so  that  the  complainant's  supply  of  water  at 
his  house  was  diminished,  and  was  in  danger  of  being  entirely 
cut  off,  as  it  was  also,  by  the  spring  or  well  becoming  filled 
with  earth  or  sand  washed  into  it  from  the  surface,  and  the 
complainant,  to  insure  a  permanent  supply  of  water  to  his 
house,  in  the  fall  of  1865,  and  while  Graves  continued  to  own 
the  land  conveyed  to  him  by  Nason  and  wife,  with  the  full 
knowleilge  of  (iraves  and  without  objection  or  remonstrance 
on  his  part,  employed  masons  and  laborers  and  took  up  the 
earthen  pipes  between  the  well  and  tank,  and  enlarged  the 
tank  and  laid  it  in  cement,  laid  down  an  iron  pipe  from  the 
tank  to  the  well  and  enlargad  the  well  and  dug  it  ten  feet 
deep,  and  laid  all  the  works  in  a  permanent  and  substantial 
manner,  so  that  from  that  time  to  the  present,  the  complain- 
ant and  his  family  have  enjoyed,  by  means  of  these  works,  a 
full  and  abundant  supply  of  water  through  their  house  at  all 
times;  that  Graves  afterwards,  March  28th,  1867,  conveyed 
to  William  B.  Bradbury,  part  of  the  land  conveyed  to  him  by 
Nason  and  wife,  including  the  premises  on  which  the  works 
were  erected ;  that  at  the  time  of  that  conveyance,  the  tank 
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and  well  were  in  plain  sight,  on  the  side  of  the  road,  and 
that  Bradbury,  when  he  took  his  conveyance,  knew  that  they 
were  on  the  land  and  were  used  for  no  other  purpose  than  for- 
supplying  the  complainant's  house  with  water ;  that  in  the- 
month  of  January,  1868,  Bradbury  died,  and  by  his  will- 
devised  the  land  so  conveyed  to  him  by  Graves,  to  his  wife,- 
the  defendant ;  that  she  has  caused  a  deep  trench  to  be  du 
on  her  land  and  through  the  fence  which  separates  it  from  th 
highway,  to  the  bottom  of  the  wqU  from  which  the  water  i 
now  conducted  to  the  tank,  and  is  about  to  insert  a  pipe 
therein  at  a  point  below  the  level  of  the  pipe  which  leads 


--  ^ 


therefrom  to  the  tank,  to  draw  the  water  from  the  well  upon 
her  own  land,  where  she  has  constructed  a  reservoir  to  receiv 
it,  the  eflFect  of  which  will  be  to  divert  entirely  the  water  fro 
the  tank,  and  deprive  the  complainant's  house  of  its  who 
supply  of  water. 

The  answer  denies  that  the  premises  of  the  complainant  i 
or  before  the  time  of  the  conveyance  thereof  to  him  by  Nas 
and  wife,  were  supplied  w4th  water  from  the  spring  or  w 
now  on  the  defendant's  premises,  and  alleges  that  the  defen 
ant  has  been   informed  and  believes  it  to  be  true,  that  t 
complainant's  premises  were  then  and  until  the  conveyan- 
from  Xason  and  wife  to  Graves,  supplied  with  water  oik^ 
from  the  spring  or  well  on  the  north  side  of  the  road,  ^    ^^ 
other  premises  than  those  owned  by  the  defendant ;  and  tl^^  ^^^ 
when  Nason  and  his  wife  conveyed  to  the  complainant  Ik  ^^  ^^ 
premises,  Nason  proposed  and  offered  to  sell  and  convey       ^-^ 
the  complainant,  also  the  right  to  the  use  of  the  water  frc3^  ^^ 
that  source,  but  the  complainant  refused  to  buy  it  and  cM-  -^  ^ 
not  do  so,  but  received  a  verbal  license  to  use  the  water  utm^  *>'! 
Nason  should  want  it,  the  complainant  alleging  as  a  rea^^^^-^*^ 
for  not  purchasing  or  acquiring  the  right,  that  the  supply 
doubtful ;  that  the  complainant,  finding  a  year  or  two 
wards,  that  the  supply  was  very  much  diminished,  abandor:»^^" 
the  spring  and  the  supply  therefrom,  and  dug  a  well  on   t^  ^® 
own  premises  from  which  he  procured  a  supply  of  water,  l^^^ 
being  unable  to  force  the  water  therefrom^  to  all  parts  of   t-^^ 
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house,  he  obtained,  as  a  matter  of  mere  accommodation,  a  ver- 
bal license  or  permission  from  Graves  to  procure  a  supply 
from  the  spring  or  well  on  the  defendant's  premises,  which 
were  then  owned  by  Graves,  but  the  license  or  permission  was 
only  temporary  and  subject  to  revocation  by  Graves  or  his 
representatives  at  any  time;  that  whatever  expense  was 
incurred  by  the  complainant  was  voluntary  and  at  his  peril, 
and  with  the  full,  explicit  understanding  and  knowledge,  that 
the  supply  might  be  discontinued  at  any  time;  that  he 
repeatedly  endeavored  to  purchase  from  Graves,  and  after- 
wards from  Bradbury,  the  defendant's  husband,  the  right  to 
draw  water  from  the  spring  or  well,  but  unsuccessfully,  as 
Graves  and  Bradbury  deemed  the  spring  or  well  a  very 
important  and  invaluable  adjunct  to  the  premises,  and  to  be 
kept  perpetually  and  without  diminution  of  the  supply,  for 
the  use  of  their  premises,  and  invariably  and  peremptorily 
refused  to  sell  or  grant  such  rights  for  any  period.  The 
answer  further  alleges  that  the  defendant  is  informed  and 
believes  it  to  be  true,  that  her  husband  purchased  the  prem- 
ises from  Graves  with  the  understanding  and  on  the  informa- 
tion as  well  from  the  complainant  as  from  Graves  and  Nason, 
that  the  use,  by  the  complainant,  of  the  water  from  the  well 
on  the  premises,  was  not  a  matter  of  right  nor  claimed  as 
such,  but  was  only  temporary  and  by  sufferance,  and  subject 
to  be  discontinued  and  cut  off  at  any  moment  without  notice 
or  compensation.  The  defendant  admits  that  she  has  taken 
the  measures  in  the  bill  mentioned,  to  draw  the  water  off 
from  the  well  or  spring  for  her  own  purposes,  and  she  alleges 
that  she  has  revoked  the  license  to  the  complainant  to  use 
the  water,  and  claims  that  she  has  a  right  to  do  so. 

The  only  question  submitted  is  as  to  the  existence  of  the 
easement  claimed  in  the  bill  of  complaint.  The  evidence  is 
very  contradictory.  On  the  one  hand,  Mrs.  De  Luze  swears 
that  the  house,  which  was  a  new  one,  and  had  never  been 
occupied,  had,  at  the  time  of  the  execution  of  the  lease,  all 
the  appliances  for  the  use  of  hot  and  cold  water  mentioned 
in  the  bill ;  that  Nason  represented  that  the  water  was  from 
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a  never-failing  spring,  and  came  from  the  mountain,  the  pi 
being  laid  on  the  south  side  of  the  road  in  Union  street,  5 
so  into  the  cellar,  and  supplying  the  house ;  that  there 
no  danger  of  the  failure  of  the  supply,  and  that  the  heat 
the  spring  was  sufficient  for  a  supply  for  another  story  in 
house.  She  savs  she  hesitated  to  take  the  house,  beca 
there  was  no  other  means  of  supplying  water  on  the  pkic 
neither  well  nor  cistern — but  that  the  representations 
Xason  above  mentioned,  induced  her  to  do  so.  She 
resided  there  from  the  beginning  of  the  term  under  the  le 
She  says  that  the  complainant,  during  the  term,  bought 
premises  of  Xason  under  the  provision  of  ihe  lease  in  t 
behalf;  that  the  water  was  not,  during  the  tirst  year, 
Nason  had  represented  it ;  that  the  spring  be<*ame  mud 
and  the  water  did  not  run  freely  in  the  house  ;  that  Nas 
on  being  told  of  it,  said  it  only  required  that  the  j>ipes  be  1 
deeper,  that  they  were  ouly  surface-laid,  and  promised 
have  the  matter  attendeil  to,  and  to  have  the  pii>es  1 
deeper;  that  he  had  the  lower  ones  laid  dee|>er  near 
house,  from  the  gate  to  the  reservoir,  which  was  located  ab 
midway  between  Mountain  avenue  and  a  road  next  wes 
it,  sometimes  called  the  Eagle  Rock  road,  on  higher  groi 
than  the  ground  on  which  the  house  stands  ;  that  the  reser^ 
was  supplied  from  a  spring  about  one  hundred  and  fiftj 
two  hundred  feet  further  up  the  hill  ;  that  the  spring  j 
reservoir  were  on  the  south  side  of  Union  street,  and  that 
pipes,  spring,  and  reservoir  were  all  on  the  edge  of  the  re 
on  the  outside  of  the  enclosure.  She  testifies  that,  after 
complainant  purchased  the  property,  he  built  a  new  resen 
entirely,  in  the  same  place  where  the  old  one  was ;  that 
laid  the  pipes  deeper,  and  stoned  up  the  spring,  the  occas 
of  this  being,  that  in  the  spring  of  the  year  the  mud  wo 
wash  in  and  make  the  supply  in  the  house  muddy,  and  \ 
this  work  was  done  in  1863, 1864,  and  1865,  and  was  finis 
in  the  fall  of  the  last  mentioned  year.  It  appears  that 
1864  the  complainant  dug  a  well  on  his  premises.  ' 
reason  she  gives  for  this  is,  that  there  was  no  other  watei 
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the  place,  than  the  mountain  water.  She  says  that,  though 
there  was  a  connection  between  this  well  and  the  house,  it 
was  only  temporarj',  and  while  the  improvements  above  re- 
ferred to  were  being  made  to  the  reservoir.  The  complainant, 
after  he  bought  the  pro|>erty,  built  a  stable  on  it — (there  was 
none  on  it  when  he  ])urchased) — and  built  a  cistern  to  supply 
it.  Nason  alleges  that  he  constructed  the  reservoir,  which 
appears  to  have  been  a  tank  of  about  seven  feet  square,  for 
the  purpose  of  supplying  the  masons  with  water  for  building 
the  house ;  that  it  depended  entirely  for  its  supply  on  a  spring 
on  his  land,  on  the  north  side  of  the  road,  the  water  from 
which  was  conducted  to  it  by  an  underground  pipe,  still 
there.  He  says  he  agreed  to  keep  the  tank  supplied  with 
water  during  the  term  of  the  lease,  even  though  he  had  to 
haul  the  water  to  it  in  carts.  He  states  that  during  the  term 
the  surface  water  brought  mud  with  it  into  the  pipe,  and  he 
then  dug  a  trench  and  laid  tile  pipe  in  it  on  the  south  side 
of  the  road  running  up  the  mountain,  as  the  ground,  being 
wet,  indicated  that  there  might  be  water  there  ;  that  he  found 
no  spring,  but  laid  the  pipe  from  ten  to  fifteen,  and  perhaps 
twenty  feet  from  the  tank  running  up  the  mountain  ;  that 
that  pipe  did  not  prove  sufficient,  and  the  pipe  from  the  north 
side  of  the  road  was  still  continued  in  place.  He  says  that 
just  before  the  termination  of  the  lease,  the  complainant 
determined  to  buy  the  property,  and  that  he  proposed  to  him 
to  buy  a  water  right,  and  make  further  improvements  by  way 
of  development  for  water,  but  the  complainant  declined  ;  that 
Xason  told  him  he  felt  confident  that  a  large  supply  of  water 
could  be  obtained,  and  the  complainant  declined  to  have  any- 
thing to  do  with  it,  because  he  had  had  so  much  trouble  with 
mud  ;  that  the  complainant  then  told  him  that  he  had  decided 
to  put  down  a  well,  and  supply  his  house  from  it  by  means 
of  a  force  pump,  and  that  Nason  thereupon  told  the  com- 
plainant that  he  was  welcome  to  take  the  tank  and  pipe 
without  charge  until  he  got  his  well  fixed,  Kason  reserving 
the  right  to  take  up  the  pipe  whenever  he  should  want  to 
ruse  it.  That,  he  says,  was  the  condition  of  things  when  he 
Vol.  X.  F 
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gold  the  property ;  that  afterwards  the  eompIainaDt  di 
well  on  his  own  premirJes,  near  his  house :  that  he  had 
aF>out  thirty  feet  for  water,  and  found  he  c«>uld  not  fc 
up  from  the  well  ;  that  he  (Nason)  continued  to  let  the 
plainant  use  the  tank  and  pipe  while  he  (Nason)  owuc 
property ;  that  the  former  came  to  him  al)Out  the  water 
little  while,  complaining:  that  it  was  so  mud<ly  it  coul 
be  used,  and  he  still  ottered  to  sell  the  complainant  a  ^ 
right  on  the  north  side,  an«l  to  make  further  develop 
up  the  mountain,  to  see  if  they  could  not  get  water,  b 
c^^mplainant  still  refused,  Ix^cause  the  water  was  so  bad 
a  rain  ;  that,  after  Nason  had  sold  to  Graves,  the  complj 
took  up  the  tile  pipe  on  the  south  side  in  repairing,  and 
it  was  broken,  and  that  there  was  no  water  there,  and 
wards  came  to  Nason  for  advice  as  to  what  he  shou 
alK>ut  water,  and  asked  whether  he  would  not  look  afi 
if  the  complainant  should  dig  further  up  the  mounta 
ho|iesof  finding  a  spring  with  more  water;  tliat  Xason  tol 
that  he  thought  he  would  find  water  if  he  would  dig  furti 
the  mountain,  and  deeper,  going  dcH.'p  enough  to  avoid  si 
water,  and  that  he,  Xiison,  told  him  if  he  would  get  G 
permission  he  would  superintend  the  work  for  him  with 
sure,  without  charge,  the  complainant  being  unable,  c 
count  of  his  business  in  New  York,  to  attend  to  it 
afterwards  the  complainant  came  to  him  and  told  him  1 
got  Graves'  consent,  and  thereupon  Nason  proceeded 
wM>rk  he  had  promised  t©  superintend.  He  says  they 
menced  digging  from  the  terminus  of  the  tile  pipe  o 
south  side  of  the  road,  and  from  thence  up  the  moun 
that  they  must  have  dug  over  a  hundred  feet  up  the  r 
tain  above  the  terminus  of  the  tile  pipe;  that  they  cami 
more  water  there ;  that  they  struck  a  vein  among  the 
up  there  where  there  was  more  water;  he  thinks  il  must 
been  twelve  feet  under  ground,  and  then  the  well  was  v 
up  and  connected  with  the  tank  by  an  iron  pipe  furnisln 
the  complainant,  for  whom  and  at  whose  expense  all  this 
was  done.     This  witness  swears  there  was  no  well  then 
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any  excavation,  nor  anything  else  which  served  the  purj)ose 

of  a  reservoir  to  collect  the  water  and  discharge  it  through 

the  tile  pipe,  till  after  Mr.  Graves  bought  the  property;  that 

though  before  that  time  he  did  lay  tile  pipe  up  the  mountain, 

on  the  south  side,  in    the  hope  of  finding  water,  he   was 

stopped,  he  thinks,  by  a  rock.     He  subsequently  describes 

this  in  a  somewhat  different  way.     On  his  cross-examination 

he  says  the  tile  pipe  laid  by  him  on  the  south  side  of  the  road 

terminated  among  some  stones,  part  of  an  old  stone  fence  that 

had  been  along  the  road  there  and  had  been  thrown  into  the 

gully  on  that  side  of  the  road.     Mr.  Graves  testifies,  that 

finding  the  workmen  of  the  complainant  engaged  in  repairing 

the  tank,  and  making  the  improvements  above  referred  to,  he 

<lirected  them  to  inform  the  complainant  that  he  objected  to 

^^  and  desired  to  see  him  on  the  subject ;  that  this  led  to  an 

JQterview  between  them,  which  appears  to  have  resulted  in 

^Ir.  Graves  threatening  to  stop  the  complainant  in  the  work 

^f  the  latter  should  insist  on  any  right  on  the  south  side  of 

^he  street.     He  says  that  after  considerable  conversation  the 

^noplainant  said  he  did  not  want  any  trouble  in  relation  to 

the  matter ;  that  he  would  like  to  get  permission  to  go  on 

^ith  the  improvements  and  finish  them ;  that  Graves  told 

Wm  he  was  at  perfect  liberty  to  go  on  and  improve  and  use 

tke  water  until  he  wanted  to  make  other  use  of  it.     Graves 

^ys  the  complainant  "  wanted  to  buy  it,  at  least  he  wanted  a 

price  put  upon  it,"  and  that  he,  Graves,  declined  to  dispose 

^f  it  unless  he  disposed  at  the  same  time  of  the  lot  adjoining 

inside  of  it,  between  Graves'  residence  and  the  road.     He 

^ysthe  complainant  based  his  claim  on  the  fact  that  the  tank 

^i  pipes  were  in  the  highway,  to  which,  he  insisted,  he  had 

^  much  right  as  Graves.     He  further  says  that  he.  Graves, 

^Qggested  that  the  complainant  had  no  right  to  have  the  tank 

there,  and  the  latter  thought  he  had  such  right,  because  it  ex- 

^rf  when  he  bought  his  property.     Graves  adds  that  the 

^mplainant  did  not  insist  on  any  other  right.     He  also  says, 

^  ftoswer  to  the  question  whether  the  complainant  claimed 

^  ri^t  to  draw  from  the  south  side,  because  of  the  tile  having 
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been  laid  above  the  tank^  "he  claimed  everything  as  it  er- 
isted  when  he  made  the  purchase."  The  witness  adds  tha^ 
he^  himself,  did  not  know  there  was  any  tile  there,  and  thaC 
that  question  was  not  raised  at  all.  It  appears  from  Graven 
testimony  that  the  complainant  insisted  on  his  right  to  th^ 
water  from  the  north  side  of  the  road  also,  as  part  of  his 
purcliase  from  Xason. 

The  evidence  of  Xason  seems  to  me  to  be  open  to  th^ 
charge  of  disingenuousness  in  some  respects.     For  instance^ 
he  seems  unwilling  to  give  a  direct  answer  to  the  question 
whether  he  did  not  tell  Mrs.  De  Luze,  while  the  lease  was  ^ 
subject  of  negotiation,  that  the  hoase  had  a  full  supply 
mountain  water  from  a  never  failing  spring.     His  statement 
as  to  the  tank  is  liable  to  the  same  criticism.     He  says  it  wsts 
a  box,  an  old  second-hand  box  which  he  put  in  for  a  taafe. 
He  admits,  however,  that  it  was  in  fact  a  second-hand  box 
tank  which  had   been   used  for  water  in   a  cottage  he  hsid 
bought.     His  statement  that  he  provided  for  bringing  tlie 
water  to  the  house  merely  for  the  use  of  the  masons  in  build- 
ing, does  not  seem  to  be  entitled  to  credit  in  view  of  the  pro- 
vision  of  the   lease   in  respect   to   water,  and   the  various 
conveniences  he   had   put   in  the   house,  the  use  of  which 
depended  entirely  on  the  supply  from  the  tank,  from  which 
the  water  was  conducted  to  the  house,  not  by  tile  pipe^  or 
any  temporary  conduit,  but  by  an  iron  pipe,  by  which  it  was 
brought  into  the  cellar.     There  is  a  discrepancy  between  his 
statement  that  he  declined  to  superintend  the  work  of  re* 
pairing  and  improving  the  works  until  Graves*  consent  haa 
been  obtained,  and  the  evidence  of  Graves,  that  he  knew 
nothing  of  the  work  until  after  it  liad  been  commenced. 
Nason  expressly  swears  that  there  was  nothing  at  or  beyond 
the  end  of  the  tile  pipe  to  collect  the  water,  that  is,  he  denies, 
and   that   is   the  drift  of  all   his  testimony  on   that  head, 
that  there  was  any  well  or  receptacle  for  the  collectioi^ 
of  water  for  the  supply  of  the  tank,  in  whole  or  in  part, 
on   the  south  side  of  the   road,  until   one  was  made,  ^ 
he  supposed  with  Graves'  consent,  under  his  supervision^ 
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for  the  complainant,  after  Nason  had  sold  to  Graves.     It  is 
an     important  question  in  this  cause,  whether  the  fact  is,  on 
this  point,  as  Nason  swears,  or  whether  it  is  as  Mrs.  De  Luze 
testifies.     It  seems  not  difficult  to  determine  which  of  these 
tw^o  witnesses  is  entitled  to  confidence  in  this  particular,  for 
Mr.  Nason  is  not  only  not  corroborated  in  his  testimony  on 
this  subject  by  any  witness,  but  is  contradicted  by  several 
entirely  disinterested  persons.     He  sold  to  Graves  on  or  about 
Avigust  31st,  1864.     James  Hillary  swears  that  he  worked 
for  the  complainant,  from  about  May,  1863,  for  over  five 
years,  as  gardener,  groom,  Ac;  that  when  he  came  there,  the 
house  was  supplied  with  water  from  the  same  reservoir  as  at 
present;  that  the  water  was  carried  from  the  upper  tank  to 
the  lower  by  earthen  pipes ;  that  the  upper  tank  was  a  smallj 
round  thing,  level  with  the  road,  that  one  would  hardly  no- 
tice whether  there  was  a  spring  in  it ;  that  it  was  stoned  up ; 
that  he  assisted  in  rebuilding  the  tanks ;  that  it  was  done  in 
1864, and  finished  in  1865,  as  near  as  he  can  recollect;  that 
^ne  first  work  he  went  at,  was  taking  up  the  earthen  pipe, 
from  the  lower  tank  to  the  upper  one ;  that  he  took  it  out 
l^imself ;  that  it  connected  the  one  with  the  other ;  that  they 
^"en  sank  the  drain  about  twelve  feet  deep  at  one  end,  and 
^bout  four  feet  at  the  other,  and  then  there  was  a  two-inch 

• 

^ron  pipe  put  down  from  the  upper  reservoir  to  the  lower ; 

Aat  the  upper  reservoir  was  taken  up,  and  built  new  and 

larger;  that  it  was  built  of  brick  and  stone,  and  that  while 

^is  was  being  done,  Mr.  Graves  owned  the  property,  now 

•<»wne(l  by  the  defendant,  on  the  south  side  of  the  street,  and 

^as  present  and  saw  the  work  going  on,  but  made  no  objec- 

^on  to  it  to  the  witness'  knowledge.     James  Bacron,  who 

^ook  the  contract  for  painting  the  complainant's  house  when 

^twas  built,  and  worked  at  the  job,  testifies  that  there  was, 

^fcen  he  was  so  engaged,  a  small  basin  on  the  north  side  of 

m  road,  from  which  the  tank  was  supplied  ;  that  he  fre- 

■^'lently  heard  Mr.  Nason  talk  about  that  water  supplying  the 

'^^Htee,  and  the  witness  doubted  very  much  whether  there  was 

^soffidoit  supply  from  the  tank  for  the  house ;  that  he  heard 
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Mr.  Xason  freqneotly  say  there  would  be  a  safficient  sapply 
of  water ;  that  the  witness  toUl  him  he  thought  there  woald 
be  a  better  supply  if  he  would  briug  the  water  from  the  other 
spring,  from  the  premises  now  owned  by  the  defendant ;  that 
Mr.  Nason  said  he  did  not  want  to  do  that,  because  there  was 
supply  enough ;  that  the  witness  then  told  him  that  if  he 
would  dig  from  the  tank  up  to  the  comer  of  the  road,  (that  is 
where  the  well  in  question   isj  he  thought  he  would  find 
water  enough,  for  that  ground  was  always  wet  and  muddy  r 
at  all  seasons  of  the  vear ;  that  Mr.  Nason  soon  set  to  work 
to  digging,  and  soon  got  a  supply  of  water,  but  did  not  dig 
very  deep ;  that  he  dug  from  the  tank  to  the  place  where  tbe 
well  in  question  is,  and  then  carried  the  water  from  the  wel^ 
to  the  tank  ;  that  there  was  considerable  fall  from  the  well  to 
the  tank  then,  and  that  this  ti-as  in  1861.     Michael  Higgia^y 
a  stone  mason,  testifies  that  he  werked  at  the  improvemeM:** 
and  repair  of  the  water  works,  referred  to  by  Xason  as  ha^%^- 
ing  been  done  under  his  supervision  at  the  expense  of  it^^ 
complainant ;  that  they  took   up  the  old  wooden   tank  aE"i<l 
built  a  brick  one,  and  stoned  up  the  well ;  that  there  was     ^ 
little  well  there  before,  and  the  pi[>es,  (which  he  thinks  weT« 
old,  earthen  pipes,)  were  laid  from  the  well  to  the  tank  ;  th»^ 
the  complainant  sunk  the  well  deeper  and  stoned  it  up;  tU»^ 
the  well  was  near  the  bend  of  the  road,  on  the  same  side  ^^ 
the  tank  ;  that  he  built  the  foundation  of  the  complainant  s- 
hoase,  and  then  the  tank  was  supplied  from  a  little  basin  on 
the  north  side  of  the  road,  afterwards  from  the  well  at  the 
corner.     He  says  he  thinks  this   change  was  made  befbi* 
Graves'  house  was  built.     George  Si>eer,  the  mason  who  h^" 
charge   of  the  work,  and    who  finished    the   complainant  s^ 
house  for  Na*^on,  testifies  that  when  the  complainant  bough* 
the  house,  it  was  supplied  with  water  by  a  tank  up  the  si^^ 
of  the  hill ;  that  the  tank  was  supplied  first  when  he  work^ 
at  the  house,  by  a  tub  on  the  other  side  of  the  street,  a*^"- 
afterwards  Nason  built  another  tank   further  up  the  hil^ 
which  supplied  the  former.     He  identifies  the  place  of  th^ 
well  as  the  location  of  the  upper  tank.     Thomas  De  W'*^ 
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worked,  also,  ou  the  repair  and  improvement  of  the  water 
works.  He  says  his  work  was  opening  the  old  line  to  receive 
the  stream ;  that  the  water  got  into  the  old,  wooden  tank,  on 
the  same  line  it  does  now ;  that  the  water  was  conveyed  to  it 
in  earthen  tiles  and  stone,  from  the  upper  tank,  on  the  same 
side  of  the  road  ;  that  he  helped  dig  up  the  old  tile  pipe,  and 
that  it  led  from  the  new  reservoir  to  the  upper  tank,  right 
along  side  of  the  road.  He  says  a  man  named  Smith,  rebuilt 
the  upper  tank,  dug  it  deeper  and  stoned  it  up.  These  wit- 
nesses all  testify  to  the  fact  that  there  was  a  well,  reservoir, 
or  tank,  a  receptacle  to  gather  water  for  the  supply  of  the 
lower  tank,  at  the  place  where  the  well  is  at  present,  before 
the  complainant  made  the  repairs  and  improvements  which 
Xason  superintended  for  him.  Bacron,  Hillary,  and  Speer, 
all  testify  that  it  was  there  before  Nason  sold  to  Graves. 
Both  Bacron  and  Speer  testify  that  it  was  there  as  a  means  of 
supply  to  the  tank,  when  the  complainant  bought  the  house. 
Bacron  swears  that  Nason  was  concerned  as  to  whether  the 
source  on  the  north  side  would  be  sufficient  to  supply  the 
house,  and  on  Bacron's  suggestion,  the  additional  supply  from 
the  well  on  the  south  side,  was  obtained.  In  this  connection, 
it  mav  be  added  that  Mrs.  De  Luze  swears  that  Nason  told 
her,  when  she  took  the  house,  that  the  spring  was  located  on 
the  south  side  of  the  road.  The  complainant,  being  now  a 
lunatic,  is  incapacitated  from  testifying.  There  was  no  one 
present  at  the  conversation  between  him  and  Mr.  Graves. 
The  permanent  character  of  the  repairs  and  improvement 
done  to  the  works  by  the  complainant,  does  not  indicate  that 
he  understood  that  he  was  exercising  a  privilege  to  be  enjoyed 
merely  by  sufferance,  and  held  only  at  the  will  of  Mr.  (iraves 
and  his  representatives.  I  do  not  think  the  evidence  is  such 
as  to  warrant  me  in  holding  that  the  complainant  is  estopi>ed 
by  this  conversation,  or  his  acts  immediately  subsequent  to 
it,  from  setting  up  the  claim  on  which  he  now  insist*.  A 
witness  named  Bigelow,  testifies  to  a  conversation  between  the 
complainant  and  Mr.  Bradbury,  in  which  the  former  urgeil 
the  latter  to  sell  him  a  spring.     The  testimony  of  this  witness 
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i*  depriviiti  of  m'l  "h  o:  ic-  weight  aa«i  significance^  by  the 
tact  that  he  th<>n  wa.^.aD«i  ^till  is.  s«>aiewhac  deaf,  and  besidef, 
it  seem-r  quite  apfiaivnt.  iha:  the  spring  to  which  the  conver— 
nation    had    relV:ren'?e,  was  the   «>ne  on  Bradbarv  s  land,  o't 
which  Ba«Ton  -•pjke  wh»:Q  h*^  at! vised  Nas«3n  to  have  recours^^ 
to  it  tor  a  lietter  supply  t<.T  the  o>nipIainant*s  house,  thei 
owned  bv  Na^>n. 

The  weight  of  the  evidence  is,  that  the  house  was  supplii 
with  water  from  the  lower  tank,  when  the  complainaik 
bought,  and  als^^  when  he  leased  the  premises :  that  the  tan! 
wa8  then  fed  by  the  spring  on  the  north  side  of  the  road,: 
also  by  the  well  on  the  south  side.  Xason,  when  he  sold 
the  complainant,  owned  the  premises  subsequently  sold 
Graves.  When  he  s<"jld  to  Graves,  they  were  subject  to  Hwk.  e 
burthen  of  the  easement  claimed  by  the  complainant  in  th  ^s 
suit,  and  are  so  still.  The  easement  was  continuous  and  a| 
parent,  and  the  defendant  holds  her  land  subject  to  it. 
complainant  Is  entitled  to  the  relief  he  seeks.  Setfmour 
Lewis,  2  Bcaji.  439.  The  injunction,  therefore,  will  be  ma< 
per])etual.     The  complainant  is  entitled  to  costs. 


FuAAs  and  others  cs,  Bahlemknt  and  others. 

WluTo  tlic  con<iii('t  of  a  party  Hjuf:hl  to  W  aitache<l  for  a  violatio*^  ^' 
an  injunction,  i?*,  lit<TaIly,  a  l)rfa<'h  of  the  injunction,  hut  not  eo  in  spM-Titj 
anil  it  clearly  a[)i»ear.-^  that  there  wa'<  not  only  no  intention  to  disregard   the 
injunction,  hut  a  KUpfNisition  that  hi«i  action  would  reeeive  the  approbat*^^ 
of  the  court,  he  will  not  he  adjudjred  guilty  of  contempt. 


On  motion  to  dissolve  injunction,  and  counter  motion  for 
an  atUir;linient  frir  breach  of  injunction. 

^fr,  S,  J  I,  (trey,  for  complainants. 

Mi\  IL  S,  JcnkviSy  for  defendants. 
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In  1855,  "Washington  Lodge,  Number  Five,  Ancient 
Order  of  Good  Fellows,  Camden,  N.  J.,''  a  benevolent  society, 
was  incorporated  under  the  "act  to  incorporate  benevolent 
and  charitable  associations."  On  the  18th  of  November, 
1873,  it  had  ninety-three  members,  and  a  fund  of  about  J1600, 
besides  other  appropriate  personal  property.  On  that  day, 
fifty-three  members  of  the  society  assembled  in  the  lodge 
room,  pursuant  to  a  special  notice  given  by  certain  of  the 
members,  including  all  the  officers,  who  were  desirous  of  dis- 
solving their  connection  with  the  Grand  Lodge  of  the  Order, 
and  of  joining  another  order  called  ''The  Independent  Order 
of  Good  Fellows."  By  a  vote  of  40  to  13,  a  resolution  was 
adopted,  declaring  that  the  lodge  and  the  members  thereof 
would  not  recognize  the  authority  of  the  Grand  Lodge  of  the 
Ancient  Order  of  Good  Fellows,  or  continue  to  act  under  the 
charter  and  constitution  they  had  received  therefrom.  A  by- 
law of  the  lodge,  then  and  still  in  force,  provided  that  the 
lodge  should  not  be  dissolved  so  long  as  seven  members  were 
willing  to  continue  it.  The  complainants  being  of  those  who 
were  opposed  to  the  action  indicated  by  the  resolution,  and 
l^ing  reasonably  apprehensive  of  a  perversion  of  the  trust 
funds  and  property  of  the  society,  filed  their  bill  on  the  23d 
of  December  following,  for  an  injunction  to  restrain  the 
defendants,  the  officers  of  the  lodge,  from  the  threatened 
abuse  of  their  trust.  An  injunction  was  issued.  By  it  the 
defendants  were  enjoined  from  (among  other  things,)  using,  or 
suffering  or  permitting  to  be  used,  any  of  the  regalia  or  books 
of  the  lodge.  It  appears  by  the  answer  of  the  defendants, 
that  on  the  13th  of  January,  1874,  at  a  meeting  of  the  lodge 
dulv  convened,  a  resolution  to  which  all  the  defendants 
assented,  was  passed,  reconsidering  and  rescinding  the  resolu- 
tion of  the  18th  of  November.  It  recited  that  resolution,  and 
that  upon  consideration,  the  action  thereby  resolved  upon, 
was  deemed  ill-advised,  unconstitutional  and  illegal.  At  this 
meeting,  the  defendants  wore  their  regalia  and  used  the  books 
of  the  lodge.      The    injunction   had  previously    been  duly 


86  CASES  IN  CHANCERY. 


FraaH  v.  Barlement. 


served  on  them.  Motion  is  now  made  for  an  attaehmeDt 
against  them  for  contempt  in  violating  the  injunction  by  this 
conduct.  The  defendants  on  their  part,  move  for  a  dissolu- 
tion of  the  injunction  upon  their  answer. 

First,  as  to  the  motion  for  an  attachment.  The  conduct 
complained  of,  though  literally  a  breach  of  the  injunction, 
was  not  so  in  spirit.  The  defendants  appear  to  have  acted 
under  the  advice  of  counsel,  in  rescinding  the  obnoxious  resolu- 
tion. Uncier  the  regulations  of  the  society,  it  was  necessary 
to  the  exercise  of  the  privilege  of  voting,  that  the  member  be 
clad  in  his  regalia.  The  defendants,  who  are  all  foreigners, 
understood  the  advice  of  their  counsel  to  cover  this  point. 
I  see  no  evidence  of  any  intention  on  their  part,  to  disreganl 
the  injunction.  On  the  contrary,  they  undoubtedly  supposed 
that  their  action  would  receive  the  approbation  of  the  court. 
I  cannot,  under  the  circumstances,  adjudge  them  guilty  of 
contempt. 

As  to  the  dissolution  of  the  injunction.  The  bill  charges 
and  the  answer  admits,  that  the  resolution  on  the  18th  of 
November,  was  ineffectual  for  the  purpose  for  which  it  was 
intended ;  that  the  lodge  could  not  be  dissolved  so  long  as 
seven  members  were  willing  to  continue  its  existence,  and 
that  those  who  favored  that  resolution,  were  a  minority  of  the 
members,  forty  out  of  ninety-three,  while  the  majority  were 
opposed  to  it.  The  defendants  disclaim  all  intention  of  prose- 
cuting the  design  by  which  that  resolution  was  prompted, 
and  declare  their  willingness  to  recognize  and  obey,  and  that 
they  do  recognize  and  obey  the  authority  of  the  Grand  Lodge, 
in  all  things  lawful,  and  they  declare  also,  their  willingness 
to  conform  to  the  rules,  usages  and  ritual  of  the  society,  and  to 
its  charter  and  constitution.  The  effect  of  the  restraint  which 
for  the  protection  of  the  trust  fund  and  property  it  was  neces- 
sary to  impose  upon  the  defendants,  is,  to  put  a  stop  to  the 
operations  of  the  society  and  thus  to  deprive  its  members  of 
the  participation  in  its  funds,  the  sick  dues  and  burial  allow- 
ances, to  which  they  may  be  entitled.  The  injunction  should 
now  be  modified.     The  interdict  which  prevents  the  defend- 
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ants  from  exercising  any  coptrol  over  the  funds  and  property, 
should  be  removed,  and  they  should  be  permitted  to  resume 
the  discharge  of  their  official  functions  under  the  charter  and 
constitution. 

Both  motions  are  denied,  but  without  costs. 


CociGiLL  vs.  The  Millburn  Land  Company  and  others. 

f 

1.  A  mortgagor  will  not  be  permitted  to  commit  waste  upon  the  mort- 
gaged premijies  to  the  extent  of  rendering  them  an  insufficient  security  for 
the  mortgaged  debt. 

2.  No  authority  to  commit  waste  upon  mortgaged  premises  will  be  im- 
plied from  the  object  for  which  the  property  wiis  purchased,  nor  from  the 
price  agreed  to  be  paid. 

On  motion  to  dissolve  injunction,  on  bill  and  answer,  and 
affidavits  annexed  thereto,  respectively. 

3L\  Joseph  C.  Potts,  for  the  motion. 
Mr,  F.  H,  Teese,  contra. 

The  Chancelix3R. 

The  bill  is  filed  by  a  mortgagee  to  restrain  the  defendants, 
the  Millburn  Land  Company,  the  owners  of  the  equity  of 
redemption,  and  John  S.  Keeve,  Henry  C.  Agens,  and 
Nathaniel  Bonnell,  to  whom  the  company  have  sold  wood 
standing  on  the  property,  from  committing  waste  on  certain 
mortgaged  premises  in  the  township  of  Millburn,  in  the 
county  of  Essex.  The  complainant's  mortgage  was  given  to 
her  by  William  H.  Potts,  on  or  about  February  27th,  1873, 
to  secure  the  payment,  (with  interest,)  of  §100,000  of  the 
purchase  money,  ($119,000,)  of  those  premises,  on  the  sale 
thereof  by  her  to  him  at  that  time.  The  principal  was 
payable  in  installments — $25,000  on  the  1st  of  December, 
1877,  $30,000  on  the  1st  of  December,  1878,  and  the  balance^ 
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|4oXO.».  on  iht  fira  of  I^ecember,  1  S7i*.     The  mortgmge  coim  — 
taioed  a  octveoant  that  in  csise  of  de£uilt  in  the  ptyment   a^'^ 
^ny   installment  of  prindpal  or   interest,  for   ninecv   dav^^: 
the  whole  principal  remaininrr  unpaid  should,  at  the  oprio^^^ 
of  the  complainant   or  her  Itsal  representatives,  be  immedf 
ately  due  and  pavable.     The  mortgag^»r  conveyed  hi?  interes-— ' 
in  the  premijHisi.  subiect  to  the  mortgage,  which  was  ci>mpoteC^^^^ 
as  part  of  the  consideration  of  that  oonvevaiKe,  to  the  Mill-^ 
bum  Land  Company,  by  de>E*-i  of  even  date  with  that  instrn^ — 
roent.     The  bill  alleges  that  neither  the  company  nor  Pott^:^ 
is  possessed  of  sufficient  piv»perry,  exclusive  of  the  mort^ — -   - 
gaged  premise>,  to  |iay  the  mortgage,  and  that  the  complain — - 
ant  is  therefore  obliged  to  look  to  the  mortgage  for  paymenr'    - 
of  the  monev  seeureil  thenebv.     It  further  states  that  Um 
premises  are  a  scanty  and  slender  security  for  the  payment  o: 
that  money  :  that  they  consist  of  unimpn:»ved  land  with  a  larg^^ 
amount  of  valuable  trees  and  timlvr  standing  thereon,  whi< 
cannot  l>e  cut  down  without  greatly  diminishing  the  complain- 
ant's security,  and  that  the  premises  being,  as  she  believess 
barely  sufficient  for  the  j^yment  of  the  mortgage  debt 
interest,  anv  waste  or  destruction  of  them  bv  remcivin^  the 
and  timlKT  would  cxxtt<ion  tiie  tv»mplainant  the  loss  of  part 
her  deVit.     It  further  stated  that  the  oorajwny  has  sold  to  th 
other  deftrndants  all   the  timl>er  and  trees  growing  on 
premine^,  and   that  at   the  time  of  the  filing  of  the  bill  tl 
latter  had  begun  to  cut  down  the  trees,  and  were  thus  coi 
mitting  waste,  and  that  they  had  then  already  removed   frorr^^ 
the  premi-^es  a  considerable  amount  c>f  timber  cut  thei^fron::::^^ 
and  would,  unles>  restrained,  continue  the  x^'aste.     The  hi  ^ 
wa^  duly  verifieil.     On   the  filing  thereof  an   injunction   w3»-^ 
ie«ue^J.  pursuant  to  its  prayer.     Thecx>mpany  alone  answered  ^ 
Tlie  defence  ret  up  is  that  the  premises  were  pumhased  at    ^ 
verj'  high  pric^:  th^u  the  land  is  of  a  poor  quality  for  &n«i-' 
ing  purp'^r*^  and   has  not   been   under  cultivation   for  maoT 
year?,  on  acinount  of  its  sterile  character  :  that  a  portion  of  it 
in  overgrown  m  ith  wood,  and  a  much  lai^r  part  is  covoped 
frith  biu^iie?  and  underbrush,  presenting  an  unsightly  appear* 
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anc^c^and  greatly  interfering  with  passage  on  foot  or  other- 
>vi^^«  in  and  across  it ;  that  the  true  value  of  the  land  consists 
in  its  high  situation  and  its  undulating  surface,  the  view  it 
coixxmands,  and  its  proximity  to  New  York,  and  to  facilities 
fc>rr  travel  to  that  city ;  that,  estimating  the  land,  for  these 
^^'^3-sons,  to  be  valuable  for  villa  sites,  the  company  purchased 
^^>  x^ominally  from  Potts,  but  really  from  the  complainant,. 
^"fyxr  ^hat  they  regard  as  the  large  price  of  $119,000,  and  paid 
§1  O3OOO  in  cash  on  account  of  it  on  the  delivery  of  the  deed,, 
^^^laring  the  balance  by  the  mortgage. 

The  company  "  aver  and  so  charge  the  truth  to  be,"  that 

^ho    complainant  well  knew,  that   neither  the  company  nor 

-*^^>t,ts  purchased  the  property  because  of  the  wood  on  it,  or 

^**   iarming  purposes,  but  solely  for  tlie  purpose  of  laying  out 

^o^cJs  through  it,  removing  the  underbrush,  cutting  off  the 

^^CK>d  wherever  it  interfered  with  the  making  of  roads  or  with 

^ho   outlook  or  prospect,  or  in  any  wise  detracted  from  the 

P*H:>j)er  improvement  of  the  land  for  villa  sites,  with  lawns 

^*^cl  customary  improvements  ;  that,  in  the  prosecution  of  the 

P^^^)os€8  for  which  they  purchased  the  land,  they  have  pro- 

•^^^t^  roads  and  avenues  upon  a  portion  of  the  property,  and 

^^^  further  engaged  in  making  plans  for  such  improvements ;. 

■*^^^t  the  peculiarity  of  the  land,  its  l)eautiful  rolling  character, 

y"^^uire8  much  skill  in  the  work,  and  the  company  have  found 

^^    necessary  to  remove  the  underbrush,  and  so  much  of  the 

"^Oods  as  interferes  with  the  outlook  and  prevents  the  real 

^^^^uty  of  the  place  from  being  seen  and  appreciated  ;  that 

^hey  are  doing  this  work  preparatory  to  bringing  the  prop- 

^^y  in  whole  or  in  part  into  the  market,  during  this  spring; 

^^  the  next  summer  ;  that  the  timber  on  the  land  is  not  of 

"^vy  growth  or  of  great  size  or  value ;  that  about  half  of  it 

^  only  fit  for  fire-wood,  consisting  of  oak,  birch,  gum,  maple 

^d  pine ;  that  there  are  some  chestnut  trees  from  seven  t(. 

^^ve  inches  in  diameter,  which  are  the  trees  of  the  greatest 

^ue,  being  fit  for  rails,  posts,  and  ties,  and  that  the  whole 

^08  of  these  does  not  exceed  $1000 ;  that  for  the  purpose  of 

^l^ttii^  the  gproundf  so  as  to  prepare  them  for  the  sale  the 
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•  company  contemplate,  they  have  contracted  with  the  other 
defendants  to  cut  off  such  of  tlic  wood  and  underbrush  as  is 
necessary  for  tliat  object ;  that  the  contract  does  not  embrace 
all  the  timber  and  trees,  but  expressly   reserves  such  trees, 
large  or  small,  as  have  good  tops,  for  shade  trees.     The  com- 
pany by  their  answer  further  say,  that  by  preserving  the  trees 
suitable   for  shade   and  ornament^  and  removing  all  others, 
with  the  underbrush,  that  interfere  with  the  laying  out  of 
roads  and  avenues,  proper  for  the  due  development  of  the 
property,  and  by  removing  all   impediments  to  getting  the 
knolls  into  grass  for  lawns,  and  by  clearing  away  the  obstruc- 
tions to  the  prospect  from  the  land,  the  company  are  greatly 
enhancing  the  value  of  the  property  and  not  committing  any 
waste  thereon,  but  are,  in  fact,  applying  the  land  to  the  use?, 
and  solely  to  the  uses,  contemplatetl  by  both  them  and  the 
complainant  when  the  company  became  the  purchasers  of  the 
property.     By  the  contract,  a  copy  of  which  is  annexed  to  the 
answer,  the  company  sold  to  the  other  defendants  for  §1650, 
to  be  paid  to  the  former,  all  the  wood  standing  on  the  prop- 
erty, excepting  such  trees,  large  and  small,  as  have  good  tops, 
for  shade  trec»s,  such  trees  to  be  identified  by  being  marked 
with  white  paint  before  the  cutting  begins.     The  allegations 
of  the  bill,  as   to  the  want  of  pecuniary  responsibility  of 
William  II.  Potts  and  the  company,  are  not  denied.     From 
the  affidavits  ap[)ended  to  the  answer,  it  appears  that  the  land 
has  no  value  for  agricultural   pur[)oses,  and  that  it  is  a  scant 
security  for  the  money  secured  by  the  mortgage.     The  mort- 
gagor in  possession  of  mortgaged  premises,  though  he  may 
exercise  all  afrts  of  ownership,  even  to  the  extent  of  committing 
waste  which  does  not  impair  the  security,  will  nevertheless, 
even  though  the  d<?l)t  be  not  yet  due,  be  restrained  from  such 
imauthori7XHl  acts  as  depreciate  the  value  of  the  premises  and 
render  tlie  security  insufficient.     The  motion  to  dissolve  the 
injunction  in  this  case,  is  based  on  what  may  be  characterized 
as  a  chiim   of  license  by    implication,  a  claim  of  implied 
authority  to  adapt  the  premises  to  the  purposes  for  which 
.they  were  purcliased.     lioth  parties  agree  that  the  land  in  its 
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present  condition,  is  by  no  means  a  sufficient  security  for  the 
mortgage  debt.     It  is  not  claimed  that  the  complainant  lias 
ever  expressly  authorized  the  company  to  cut  down  the  trees, 
but   the  latter  insist  that  inasmuch  as  the  complainant  was  not 
onlv  cognizant  of  the  purposes  for  which  the  premises  were 
purohased  by  them,  but  sold  the  property  for  those  purposes, 
at  what  they  regard  as  an  exorbitant  price,  it  is  inequitable 
^^    restrain  them  from  adapting  the  land  to  the  objects  con- 
templated  by  both  parties  in   the  purchase  and  sale.     The 
evidence   on  this   head  is   very  unsatisfactory.     It    consists 
'^ther  of  the  statement  of  the  view  of  the  company  in  making 
^^o     purchase   (which    they    say,   though    nominally    made 
^y    ^VlUiam  H.  Potts,  was  in  fact,  made  by  them  through 
"itn,)  and  of  deductions  to  be   drawn  from    the    character 
^^    the    land   and    the   price    paid    for   it,   and    the  objects 
^^     the  company,  (which  appear  to  have    been  to  buy   and 
^^spose    of  this   property,)  than  of  proof  of   license.     The 
evidence    consists   of  the   affidavit   of  AVllliam   11.    Potts, 
^vho    swears    that    he    negotiated    the    purchase,    that    the 
^^'uplainant   was    represented   by   Henry   M.    Coggill,  and 
^*^ftt  in  the  conversation  with  the  latter,  it  was  distinctly  un- 
^^t^tood  that  the  object  pf  the   purchasers   was  to  suitably 
prepare  the  lands  for  villa  sites,  and  to  bring   them   into 
^^rket  and  sell  them  as  such ;  and  of  the  affidavit  of  Benjamin 
^*  Potts,  to  the  effect  that  by  the  request  of  Henry  M.  Cog- 
S^U,  who,  he  says,  was  acting  as  agent  for  the  complainant, 
*^^  called  the  attention  ©f  William  H.  Potts  to  the  property, 
^ith  a  view  to  the  purchase  of  it  by  the  latter ;  that  on  behalf 
^^  Henry  M.  Coggill,  he  represented  the  value  of  the  land 
^Q  consist  mainly  in  its  rolling  character,  suitable  for  building 
^it«8  for  cottages  and  villas,  and  peculiarly  adapted  to  land- 
^pe  gardening  and  improvements  of  like  character,  and  in 
^^  proximity  to  New  York,  by  means  of  the  Morris  and  Es- 
^  railroad  running  through  it,  and  also  by  means  of  the 
''egt  Line  railroad,  when  it  should  be  completed,  and  that 
Hmry  M.  Coggill  well  knew  it  to  be  the  purpose  of  the 
company  to  improve  the  lands,  and  sell  them  in  small  lots 
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for  villa  sites,  at  the  time  he  offered  them  for  sale  to  th 
deponent.  Apart  from  the  fact  that  the  agency  of  Henr 
M.  Coggill,  to  contract  for  or  bind  the  complainant,  is  nc 
established,  there  is  in  all  this,  no  evidence  of  any  license 
No  authority  to  commit  \vaste  upon  the  premises,  will  b 
implied  from  the  object  for  which  the  property  was  purchase 
by  the  company,  nor  from  the  price  agreed  to  be  paid.  Th 
case  of  Brick  v.  Getmnger,  1  Halst.  Ch,  391,  is  in  som 
respects  in  point.  There  the  mortgaged  premises  were  glass 
works  and  outlying  land,  about  three  thousand  acfes,  mainl 
woodland,  bought  for  use  in  connection  with  the  works  I 
supply  them  with  fuel.  About  three  hundred  acres  of  tk 
wood  and  timber  land  had  been  over-run  with  fire,  whic 
greatly  injured  and  destroyed  the  growing  wood,  and  the  A 
fendants,  when  enjoined,  were  engaged  in  cutting  down  th 
wood.  They  had  cut  the  wood  off*  about  twenty-four  acr« 
and  were  using  it  for  the  ordinary  purposes  of  the  glass- wort 
and  were  not,  as  they  insisted,  committing  any  waste,  fc 
burnt  wood  being  unfit  for  market  and  for  any  other  purpo 
than  that  to  which  they  were  applying  it.  And  they  allej 
that  if  it  had  been  left  standing  till  a  second  summer, 
would  have  been  worthless  for  any  purpose.  The  defendaz 
further  stated,  that  it  was  of  the  greatest  importance  to  t 
property  and  its  owners,  with  reference  to  the  rest  of  t: 
wood,  that  this  wood  sliould  be  cut  without  delay,  and  th^ 
at  the  time  the  mortgage  was  given,  the  premises  were  us4 
for  the  purposes  of  a  glass-factoiy ;  that  the  glass-works  n'C 
then  on  the  property,  and  were  in  operation  when  the  mot 
gage  was  made,  and  had  been  in  operation  before  that  time,  ao 
that  the  mortgage  was  taken  with  the  express  undcrstanditi 
and  knowledge  that  the  mortgaged  premises  were  then  usee 
and  would  continue  to  be  used  for  making  glass.  They  di$ 
claimed  any  desire  or  intention  to  injure  the  complainant's  se 
curity,  but  professed  to  be  desirous  of  prosecuting  their  legiti 
mate  business  in  the  ordinary  way,  and  offered,  rather  thai 
suffer  the  loss  and  inconvenience  that  must  result  to  them  fron 
the  continuance  of  the  injunction,  to  give,  under  the  direo 
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tion  of  the  court,  undoubted  security  for  the  payment  of  such 
siiin,  as  on  a  fair  and  proper  adjustment,  might  appear  to  be 
dtie    on  the  complainant's   mortgage.     In   disposing  of  the 
nnotion  to  dissolve  the  injunction,  the  Chanccller  said:  "  If  a 
lairge  proportion  in  value  of  pine  woodland  mortgaged,  be 
burnt  over,  and  it  be  proper  to  save  the  wood,  and  for  the 
benefit  of  the  land,  that  the  burnt  wood  be  cut  off,   the 
lands  themselves   being  worth  but  little  without  wood   on 
thena,  it  would  be  right  that  the  wood  so  burned  and  cut 
should  be  applied  toward  the  mortgage,"  and  he  deemed  it 
just  that  the  court  should  avail  itself,  as  terms  on  which  the 
^^junction  should  be  dissolved,  of  the  defendant's  offer  of 
security,  so  &r  as  to  direct  that  security  be  given  by  them  for 
^^n  amount  equal  to  the  value  of  the  burned  wood  they  pro- 
posed to  cut.     In  the  present  case  the  company  have  sold  the 
>vood  and  timber  for  the  sum  of  $1650,  (which  may  be  much 
l^ss  than  its  real  value,)  payable  to  them,  and  which,  for 
^Oght  that  appears  to  the  contrary,  they  intend  to  apply  to 
their  own  use.     This  they  ought  not  to  be  permitted  to  do. 
Oq  the  case  as  made  by  the  pleadings  and  affidavits,  I  am  not 
billing  to  grant  the  motion  to  dissolve.     There  is  an  addi- 
tional reason  for  refusal.     It  appears  that  since  the  issuing  of 
the  injunction  the  complainant  has  filed  her  bill  in  this  court 
to  foreclose  her  mortgage,  alleging  that  interest  is  in  arrear, 
^nd  that  default  having  continued  for  the  time  in  that  behalf 
'  ^ied  in  the  mortgage,  she  has  exercised  the  option  given  her 
^11  that  instrument,  and  that  the  whole  of  the  principal  has 
^08  become  flue. 

The  motion  is  denied,  with  costs. 
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ti.  I         ,      ^  foredose  a  mortgage  given  as  security  for  money  that  might  be 
^^^''^^  dismisBed ;  no  money  having  been  advanced  under  the  arrange* 
*»tfct)m  ^hich  it  originated. 
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On  final  hearing  on  pleadings  and  proofs. 
Mr,  S.  M.  Schanx^hj  for  complainants. 
Mi\  James  WilsoHy  for  defendants. 

The  Chancellor. 

This  is  a  suit  to  foreclose  a  mortgage  given  by  the  defei^^ 
ants  to  Greorge  McDowell,  dated  May  22d,  1868,  on  land 
Middlesex,  to  secure  the  payment  (according  to  its  terms) 
$3000,  on  or  before  the  1st  of  April,  1869,  with  interest. 

McDowell  died  in  1872.  The  complainants,  his  executo^ 
filed  the  bill  in  1873,  alleging  that  the  mortgage  was  giv< 
to  secure  an  indebtedness  of  $3000  due  from  Fisher 
McDowell  when  the  mortgage  was  executed.  The  answ^ 
which,  according  to  the  requirement  of  the  bill  in  that  resi>tH 
is  under  oath,  states  that  the  mortgage  was  made  merely 
security  for  advances  of  money  which  Fisher  and  McDow^ 
contemplated  that  the  latter,  who  was  Fisher's  father-in-la^ 
might  thereafter  make  to  him,  should  it  prove  to  be  necessar 
to  aid  him  in  extricating  himself  from  certain  pecuniary  difl 
culties  in  which  he  was  then  involved,  through  making  c 
endorsing  notes  for  his  brother-in-law's  accommodation.  Th 
proof  is  clear  that  such  was  the  real  character  of  the  instru 
ment,  and  that  no  money  was  ever  advanced  upon  it  undei 
the  arrangement  from  which  it  originated.  The  testator 
ought  to  have  given  it  up  to  be  canceled.  Only  a  few  months 
before  his  death,  he  bade  the  person  who  drew*  his  will  beflf 
it  in  mind  that  the  mortgage  had  been  given  merely  to  secure 
advances  which  had  not  been  made,  and  in  the  conversatio*^ 
he  spoke  about  having  it  canceled.  The  executors  do  no* 
appear  to  have  been  cognizant  of  the  circumstances  undeJ 
which  the  mortgage  was  made,  and  their  action  in  filing  tb^ 
bill  seems  to  have  been  entirely  bona  fide. 

The  bill  must  be  dismissed,  with  costs,  to  be  paid  out  O 
the  estate. 
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1-  Land  charged  with  the  payment  of  legacies  and  intereRt  thereon, 
^nen  the  testator  clearly  intended  that  the  charge  should  be  a  continuing 
*^tl  ^iibiiisting  security  for  the  payment  thereof,  cannot  be  relieved  from 
such  charge  by  the  payment  by  the  devisee  of  the  full  amount  of  the  lega- 
^*^**,  to  the  executors. 

^-  The  lien  of  a  legacy  charged  on  land,  cannot  be  divested,  except  bv 
*^  actual  payment  or  release,  or  by  a  decree  in  a  suit  in  which  each  lega- 
*^^,  or  his  pergonal  representative,  is  a  i)arty. 


Oq  final  hearing  on  bill  and  answer. 

Messrs.  L.  and  A.  Zahriskie,  for  complainant. 

Mr.  Ackerson,  for  defendant. 

The  Chanceli-or. 

The  bill  is  filed  to  compel  specific  performance  of  a  contract 

for  the  purchase^  by  the  defendant  from  the  complainant,  of 

*aiMi  in  Bergen  county.     The  complainant  is  the  owner  of 

^^e  premises  under  a  deed  from  Greorge  Berry  to  him.     George 

Berry  derived  his  title  under  the  will  of  his  father,  John  P. 

Bffry,  who,  according  to  the   statement  of  the  bill,  after 

Rising  all  his  lands  to  George,  bequeathed  to  another  son, 

Pbilip,  (200,  to  be  paid  within  two  years  after  the  death  of 

^testator^s  wife,  and  gave  to  each  of  his  four  daughters  the 

interest  for  life  of  $400,  (to  commence  within  two  years  from 

^  death  of  his  wife,  and  to  be  paid  annually,)  the  principal 

,^^  to  be  paid  to  her  legal  representatives  on  her  death.    He 

^  charged  the  land  with  the  payment  of  those  legacies  and 

interest,  and  appointed  George,  and   Michael  Van  Winkle 

"^  executors.     Tlie  testator's  widow  died   on   the   5th  of 

Angnst,  1860.    On  or  about  the  10th  of  October,  1863, 

^rge,  in  order  to  relieve  his  land  from  the  charge,  paid  to 

^  ezecator  the  full  amount  of  the  several  legacies.     April 
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Ist,  18G8,  he  sold  and  conveyed  in  fee  part  of  the  devise 
premises  to  the  complainant,  who,  about  five  years  afterward: 
agreed  to  sell  part  of  it,  free  from  all  encumbrance,  to  tV 
defendant,  who,  on  his  part,  agreed  to  purchase  it. 

The  answer  admits  all  the  material  statements  of  the  bil 
and  alleges  that  the  defendant  refuses  to  fulfill  his  eontrac 
merely  from  apprehension  that  the  legacies  may  still  be 
charge  on  the  land.  The  only  question  for  consideration  : 
whether  the  legacies  have  been  paid  or  not.  The  complaioa. 
insists  that  the  payment  to  the  executors  discharged  the  lai 
absolutely  and  forever,  inasmuch  as,  by  the  settled  rule,  lai 
so  charged,  when  once  it  has  borne  its  burden,  shall  not  I 
again  subjected  to  it.  But  the  question  here  is,  whether  tb 
land  has  indeed  borne  the  burden.  That  the  testator  did  nc 
intend  that  the  land  should  be  thus  discharged^  is  evideal 
Xo  trust  is  imposed  upon  the  executors,  nor  any  directioi 
given  to  them,  in  reference  to  these  legacies.  It  seems  clear 
too,  that  the  testator  ir)teude<l  that  the  charge  of  the  legacie 
to  his  daughters  and  their  legal  representatives,  should  be  i 
continuing  and  subsisting  security  for  the  payment  thereoi 
for  he  expressly  charges  the  land  not  only  with  the  paymen 
of  the  legacies,  but  with  the  interest  thereon.  He,  of  course 
contemplated  the  possibility,  and  perhaps  probability,  tha 
the  lives  of  his  daughters  would  last  for  many  years  after  tb 
death  of  his  wife.  It  would,  I  am  satisfied,  defeat  his  inteu 
tion,  to  hold  that  the  principal,  with  the  accrued  interest,  c 
the  legacies  to  the  daughters  and  their  legal  representatives 
might,  at  any  time  after  the  death  of  his  wife,  be  paid  over  t 
his  executors  in  discharge  of  the  land,  and  thus  release  tb 
security  he  had  by  his  will  provided  for  the  payment  of  thoe 
legacies.  It  does  not  ap^iear,  nor  is  it  material  under  tb 
view  I  take  of  the  subject,  how  the  money  was  paid  to  tb 
executors ;  whether  the  liability  of  George  Berry's  co-exect 
tor  to  the  legatees  was  secured,  or  whelher  George  Berr 
alone,  merely  in  some  w*ay  ackuowledge<l  his  responsibilit 
for  the  legacies  in  discharge  of  the  lien.  The  transactioJ 
whatever  it  was,  was,  so  far  as  the  case  shows,  between  hii 
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and  his  co-executore  alone.  It  does  not  appear  that  any  of 
the  I^tees  were  consulted.  It  would,  of  course,  be  impos- 
sible to  consult  all  who  might  be  in  interest,  for,  until  the 
death  of  the  daughters,  it  cannot  be  known  who  will  be  their 
legal  representatives. 

The  transaction  in  respect  to  the  payment  to  the  executors 
s^ixis  liable  to  the  same  objection  as  the  transaction  of  a  simi- 
lar character,  which  was  under  consideration  in  Terhune  v. 
Oolt€m,  2  Stockt  21,  where  it  was  held  that  a  devisee  of  land 
cW'ged  with  the  payment  of  a  legacy,  and  who  was  also  the 
executor,  could  not  discharge  the  land  by  payment  of  the 
legacy  to  himself  as  executor.     That  was  not  regarded  as 
payment.     The  lien  of  a  legacy  charged  on  land  cannot  be 
divested,  except  by  an  actual  payment  or  release,  or  by  a 
decree  in  a  suit  in  which  each  legatee,  or  his  or  her  personal 
representative,  is  a  party.     Jenkins  v.  Fryer,  4  Paige  47,  50 ; 
Scftancfc  v.  Arrowsmith,  1  Stockt.  314. 

In  Terhune  v.  Colten,  the  court  said  :  "The  will  directed 
that  the  legacy  should  be  invested  and  the  interest  api)ropria- 
ted  for  the  benefit  of  the  legatees ;  and  it  secured  the  payment 
of  the  legacy  by  making  it  a  lien  upon  the  land.  Could 
John  C.  Schanck  (the  executor)  discharge  the  land  by  simply 
charging  the  legacy  to  himself  as  executor  ?  If  he  could,  the 
""mI  was  no  security  for  the  legacy,  and  the  legatees  had 
Dothing  better  than  the  mere  personal  security  of  the  executor. 
The  will  makes  the  legacy  a  lien  upon  the  land  until  it  is 
actually  paid."  As  to  all  these  legacies,  the  rule  forbids  the 
discharge  of  the  lien  on  the  land  by  payment  to  the  executors, 
except  pursuant  to  authority  of  the  legatees.  It  does  not 
appear  that  any  of  them  directed  or  consented  to  such 
Payment.  Of  course,  as  to  the  legacies  to  the  legal  repre- 
^tatives  of  the  daughters,  no  consent  or  direction  could  be 
given.  The  general  rule  on  the  subject  is  stated  by  Lord 
Lyndhurst,  in  Johnson  v.  KenneU,  6  M.  *  K.  624,  630. 
He  there  said  :  "  The  general  rule,  as  to  which  there  is  no  dis- 
P**te,  is  tills  :  Where  legacies  alone  are  charged,  the  purchasers 
of  the  real  estate  are  bound  to  see  to  the  application  of  the 
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purchase  money.  AVhere  debts  are  charged  generally,  o 
where  debts  and  legacies  are  charged  generally,  the  purchaser 
of  the  real  estate  are  not  bound  to  see  to  the  application  c 
the  purchase  money/' 

In  Horn  v.  Horriy  2  S.  &  S.  448,  where  a  trader  devifio 
his  estates,  subject  to  the  payment  of  lagacies,  it  was  cot 
tended,  that  as  the  real  estate  of  a  trader  was,  by  47  Geo.  3, 
74,  (repealed  and  re-enacted  by  1  Will.  4,  c.  47,)  subject 
debts  generally,  the  purchaser  was  discharged  from  the  obi 
gation  of  seeing  that  his  money  was  applied  iu  payment 
the  legacies,  as  he  would  have  been  if  the  estate  had  be 
charged  by  the  testator  with  the  payment  of  his  debts.     S 
J.  Leach,  V.  C,  however,  held  that  the  statute  made  no  cIj 
ference  in  this  respect.     The  principle  of  this  decision  appli 
to  3  ct  4  Will.  4,  c.  104,  which  make  the  real  estate  of  a 
persons  who  die  after  August  29th,  1833,  liable  to  simp 
contract  debts.     Ball  v.  HarriSf  4  J/y.  &*  C.  264. 

In  Gardner  v.  Gardnci',  3  Mason  178,  218,  Story,  J.,  said 
"  The  settled  distinction  is,  that  if  a  trust  is  created  for  sp^ 
cific  or  scheduled  debts,  the  purchaser  is  bound  to  see  to  tb 
application  of  the  purchase  money."  To  the  same  effect  s^ 
Perry  on  Trusts,  §  796.  The  writer  of  that  treatise  says 
"  Where  the  trust  is  to  pay,  from  the  proceeds  of  a  sale, 
particular  debt,  or  scheduled  debts  only,  or  to  pay  certai 
legacies  named,  the  purchaser  must  see  that  it  finds  its  wa 
into  the  hands  of  those  to  whom  it  belongs.  In  such  cafi 
there  is  no  trust  that  requires  time  or  discretion.  The  poJ 
chase  money  is  simply  to  be  distributed  to  certain  kno\r 
persons,  in  sums  easily  ascertained,  and  there  is  no  reason  i 
presume  that  the  settler  intended  that  the  general  rule  shoul 
not  apply."  Says  Sugden,  [Treatise  of  the  Law  of  Vendoi 
and  Purchasers,  14th  [Sth  Am.^  ed.  358  :)  "If  an  estate 
charged  with  a  sum  of  money  for  an  infant,  payable  at  h 
majority,  and  there  is  no  direction  to  appropriate  the  mone; 
the  purchaser  cannot  safely  complete  his  purchase,  althoug 
the  money  is  invested  in  the  funds  as  a  security  for  the  pa; 
ment  of  the  legacy  to  the  infant  when  he  shall  become  of  ag< 
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for  in  the  event  the  fund  should  turn  out  deficient  for  the  pay- 
ment of  the  infant's  legacy,  he  might  still  have  recourse  to 
the  estate  for  the  deficiency.     And  it  would  seem  that  even  a 
<X)Lnrt  of  equity  cannot,  in   a  case  of  this   nature,  bind  the 
right  of  an  infant."     And  such  is  still  the  rule,  unless  the 
trustees  are  expressly  or  impliedly  authorized  to  sell,  notwith- 
standing the  act  of  22  &  23  Vict.,  c.  35,  «.  23,  which  enacts 
that  the  bona  fde  payment  to,  and  the  receipt  of  any  person 
to  >vhom  any  purchase  or  mortgage  money  shall  be  payable, 
W|>oxi  any  express  or  implied  trust,  shall  effectually  discharge 
^^^   person  paying  the  same,  from  seeing  to  the  application  or 
^irig  answerable  for  the  misapplication  thereof,  unless  the 
<^^^t:rary  shall  be  expressly  declared    by  the  instrument  cre- 
ating the  trust  or  security.     And  where  an  estate  is  devised, 
S"^>ject  to  existing  charges,  the  purchaser  must  still,  notwith- 
standing the  statute  just  referred  to,  see  the  charges  duly  paid. 
^^*^^    Sheppard  v.    Wilson^  4  Hare  392.     Said  the  court,  in 
^iioti  v.  Merrymariy  Bamardiston  78,  82 :  "  Where  lands  are 
charged  with  the  payment  of  annuities,  those  lands  will  be 
<^^^rged  in  the  hands  of  the  purchaser,  because  it  was  the 
^^T-y  purpose  of  making  the  lands  a  fund  for  that  payment, 
^^t  it  should  be  a  constant  and  subsisting  fund." 

In  Page  v.  Adam,  4  Beav.  269,  Lord  Langdale,  M.  R., 

^niarks,  that   "  when  an  annuity  is  charged   on  land,  and 

^^re  is  no  devise  for  the  payment  of  debts,  and  no  general 

^rge  of  debts,  it  must  be  deemed  that  the  land  was  intended 

to  be  a  constant  and  subsisting  security  for  the  payment  of 

4e  annuity." 

lam  of  opinion  that  the  payment  to  the  executor  did  not 
<li8charge  the  land  in  question  from  the  lien  of  the  legacies. 
%  the  contract  between  the  parties,  the  complainant  cove- 
J^ants  with  the  defendant  to  convey  to  him  the  land  in  ques- 
^on,  free  from  encumbrance.  The  bill  must  therefore  be 
^smiiaei 
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Hewitt    and  AVard,  Trustees,   vs.    The    Montclair 

Railway  Company  and  others. 

Hewitt  vs.  The  Same. 

1.  When  a  foreolo-uro  nuit  has  proceedetl  to  decree  pro  eonfesso  and 
ordtT  of  reference,  and  the  mortgaged  premises  are  then  sold,  though  the 
purchaser  will  be  admitted  as  a  party  defendant,  he  will  not  be  permitted 
to  answer.  He  may  be  present  at  the  taking  of  the  account  and  avail  him- 
wlf  of  all  the  defences  which  the  mortgjigor  could,  aft«r  the  decree  pro 
con/rMo  against  him. 

*J.  Ihit  when  the  suit  has  proceetled  to  final  decree,  though  the  purchaser 
may  he  admitted  as  a  defendant,  he  cannot  contest  the  complainant's  claitt"* 


I  n  each  of  these  cases  an  order  to  show  cause  was  granted, 
iiiuler  circumstances  which  appear  iiithe  opinion  of  the 
Chancellor. 

J//'.  John  Linn,  for  petitioner. 

Mr,  CoHlandt  Parker,  for  complainants. 

The  Chanoellor. 

These  are  suits  for  the  foreclosure  and  sale  of  mortgag^ 
premises,  the  Montclair  Railway,  its  franchises,  &c.,  one  a>^' 
th(»  firat,  and  the  other  on  the  second  mortgage.     The  peti^ 
tioner,  William  A.  Guest,  purchased  the  premises,  subject  t^ 
all  prior  liens  and  encumbrauces,  at  the  sale  made  under  th^ 
order  of  this  court,  by  trustees  appointed  in  proceedings  insti-^ 
tuted  against  the  company,  under  the  act  '^  to  prevent  frauds 
iiioorporated  companies  "    The  sale  took  place  after  thes^ 
in  were  oommenced.     In  the  suit  on  the  second  mortgage^ 
decree  had  been  entered  and  execution  issued  thereon^ 
the  mortgaged  premises  advertised  for  sale  thereunder^ 
4ie  petitioner  purchased  tlie  property.    The  suit  on  the 
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;  mortgage  had  proceeded  to  interlocutory  decree  pro 
feasOj  with  the  usual  order  of  reference  in  such  cases.  The 
itioner  asks  to  be  admitted  as  a  defendant  to  both  suits^  to 

end  that  he  maj  have  an  opportunity  of  contesting  the 
iplainant's  claims  therein.  His  prayer  must  be  denied  as 
the  suit  on  the  second  mortgage.  By  the  final  decree  in 
it  suity  the  railway  company  and  all  persons  claiming  and 
claim  under  them,  were  foreclosed  of  all  equity  of  redemp- 
n  and  claim  in  and  to  the  mortgaged  premises,  or  so  much 
Jreof  as  should  be  sold  under  the  decree.  The  petitioner 
bound  by  that  decree. 

Tn  the  suit  on  the  first  mortgage  he  will  be  admitted  as  a 
ty  defendant.  He  is  bound,  however,  by  all  the  proceed- 
3  in  that  suit  up  to  the  time  when  he  acquired  his  title; 
will,  therefore,  not  be  permitted  to  answer.  He  may  be 
sent  at  the  taking  of  the  account  and  may  avail  himself 
ill  defences  of  which  the  company  could  avail  themselves, 
^r  interlocutory  decree  pro  confesao  against  them  and  order 
inference. 

iy  the  fourth  section  of  the  act  of  March  17th,  1870,. 
xraph.  i.,  p.  41,)  it  is  provided  that  where,  after  the  com- 
Ucement  of  a  suit  in  this  court,  any  person  shall  acquire 

interest  in  the  subject  matter  of  the  suit,  such  as  would 
ve  required  that  he  should  have  been  made  a  party  if  ac- 
ired  before  the  commencement  of  the  suit,  it  shall  not  be 
(Pessary  to  file  a  supplemental  bill  to  make  such  person  a 
^ty,  but  he  may  be  made  a  party  on  petition ;  he  shall  be 
•und,  however,  by  all  orders  and  proceedings  in  the  cause 
jainst  the  party  whose  interest  he  has  acquired,  and  the 
'^  shall  not  be  delayed  by  his  admission,  except  for  such 
*^e  as  it  may  seem  to  the  Chancellor  absolutely  necessary 
'f  the  evidence  regarding  his  claim.  The  sixth  section  pro- 
•^68  that  in  such  case  any  person  may  be  made  a  party, 
^t  before  or  after  final  or  interlocutory  decree,  but  such 
^'^ee  shall  not  be  opened  or  set  aside  thereby.  The  order 
^  show  cause  granted  on  the  petition  in  the  suit  on  the 
*ODd  mortgage,  is  discharged  with  costs.     The  subsequent 
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>crY  •- 


ooier  restnfiiisr  ibe  nasccf.  :o  wboa  tbe  exeration  in  tl 
ctse  wa*  i«tsQ€d«  fpi>en  piyiatsr  lo  Ae  ojcsplainants  the  moi 
deL*Tee<i  :o  l)^  c^*  ibec  iSerrui,  i*  ai?*?  discharged.  1 
pnyrT  of  the  wciiioQ  :a  tb*  ocber  <u::  i*  gnnted,  «o  £ir  as 
ad-nit  th^  pern-.Toer  a*  a  dr^^^yian:.  tat  wiihoat  leave 


Sire  r*.  W:»:.KTStAN  a:>i 


.1  r^V^ 


yitssL'.r,  ▼.-Ji  ii:  i-r  cljin  .c'  i:riiirz:n — tr-.-.  i  vilicr  .:  ihc  iV-rfeit 
il*i  ~7  "-i-i  ?««.-  cii  zi'.  rrpuxx  :;  ^.c^v'v.>*  ;  >  :L^c*.^atf^:.  iz-i  a  £::a1  de 

<r»i*  iz;i  <T<v"i:l- c^  txritfvciT^  :.   St  ir't  ;:  va^    •-  lie  £>i  and  ««-< 


Tee  Chjlncixi-or. 

Ttti  oiHQipjaizjmt  fiie^l  h;>  H!;  i^r  :;rw\v><are  aiul  sale 
«Htaia  preflik«e<  to  s^xisiV  hk  nx^«c»ie,  which  vfa<  the  secoi 
oa  the  pn>|Kffty.     He  made  the  rvsjux^tire  holders  of  t 
ik'id  morxeag^!^  i^nks  decVadaat.     A  final  dea 
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was  entered  in  favor  of  the  first,  second,  and  third  mortga- 
get:?s    for  their  respective  mortgage  debts,  with  interest  and 
costs,  and  an  execution  was  issued  on  the  23d  of  January, 
1BT4:,  acoordinglj.     AVightraan,  the  owner  of  the  equity  of 
reclemption,  having  paid  off  the  first  and  second  mortgages, 
fil^cl  his  petition  praying  that  the  execution  may  be  stayed,  ex- 
<^pt     so  far  as  the  costs  of  the  holder  of  the   third  mort- 
g^ge    are  concerned.     He  insists  that  the  principal  of  that 
mortgage  is  not  due,  and  will  not  be  until  1878,  and  he  claims 
that    there  are  no  arrears  of  interest.     Owens,  the  holder  of 
that    mortgage,  on  the  other  hand,  insists  that  in   1871  the 
principal  became  due  by  reason  of  a  default  for  more  than 
^^«i    days,  in  the  payment  of  the  interest,  which  became  due 
^^  the  24th  of  June  in  that  year.     The  mortgage  contained 
^  provision  that  if  any  interest  should  remain  due  and  un- 
paid for  ten  days,  the  principal  should  thereupon  become  due. 
appears,  however,  that  he  received  that  interest  in  July  or 
-August  of  that  year,  from  Wightman,  who,  about  that  time, 
"^came  the  owner  of  the  property,  and  that  the  receipt  for  it 
^'Jis,  by  Owens'  direction,  dated  as  of  the  day  on  which  the 
interest  became  due.      Every  payment  which  has  accrued 
^ince  then  has  been  promptly  met,  and  all  of  them  received 
^P  to  the  one  which  became  due  after  the  bill  was  filed,  and 
^"^t,  though  duly  tendered,  was  refused,  on  the  ground  that 
^"^  principal  had  become  due,  by  the  default  in  the  payment 
^^  interest  due  in  June,  1871.     The  evidence  is,  that  neither 
^*^en  that  interest  was  paid,  nor  at  any  time  since,  up  to  the 
^rnmencement  of  this  suit,  was  any  claim  of  forfeiture  made 
"y  Owens.     He  indeed  said,  when  he  received  that  interest, 
^^t  he  might  want  the  principal,  or  some  part  of  it,  in   the 
ensuing  spring,  but  it  does  not  appear  that  he  made  any 
^'^itn  that  the  principal  was  due,  or  made  any  reference  to 
^"^  clause  under  which  the  forfeiture  is  claimed,  or  referred 
^^  the  effect  of  the  default,  which  had  taken  place.     He  did 
^t  ask  for  the  principal  or  any  part  of  it,  until  December, 
1873.     Wightman  was  not  aware  of  the  existence  of  the 
clatise  until  after  he  paid  the  interest  due  to  June,  1871. 
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The  mortgage  was  made  by  a  former  owner  of  the  property. 
Under  tlie  circumstances,  Owens  ought  not  to  be  permitted 
to  compel,  by  means  of  the  decree  and  execution,  the  pay- 
ment of  the  principal  of  his  mortgage.  He  should  have  his 
interest  and  costs,  and  on  the  payment  thereof  the  execution 
should  be  stayed.  His  acceptance  of  the  interest,  which  was 
due  in  June,  1871,  accompanied  as  it  was  by  his  deliberate 
acknowledgment  of  the  receipt  as  of  the  very  day  on  which 
it  had  fallen  due,  was  a  waiver  of  the  forfeiture  to  which  he 
had  become  entitled.  To  this  is  superadded  his  acceptance 
of  the  interest  from  time  to  time  as  it  became  due,  for  two 
years  thereafter,  up  to  the  commencement  of  the  suit. 
Amott  V.  Holden,  18  Q.  B.  593. 

Wightman  permitted  the  foreclosure  suit  to  proceed  to 
decree  and  execution,  in  the  expectation  of  being  able  to 
raise  the  money  to  pay  off  the  first  and  second  mortgages  be- 
fore sale.  His  admission  to  defend  himself  against  the  third 
mortgage  has  done  no  injury  to  the  holder  of  that  encum- 
brance, nor  does  it  preclude  him  from  the  relief  to  which  he 
would  otherwise  be  entitled. 


Bkll  r«.  Gilmore  and  others. 

1.  The  Klierifl'*!*  return  "pcrved"  upon  the  subjKuna,  is  presumptive  pnx^ 
of  the  nervic-e  of  the  notice  re<iuired  by  the  38th  rule. 

2.  A  pernonal  <Kf  rree  for  deficiency  of  proceeds  to  pay  the  mortgage  debt:::^ 
does  not  l>econie  a  lien  ufmn  the  real  property  of  the  person  against  whon:.  - 
it  is  taken,  until  after  the  Kale,  and  in  case  a  deficiency  is  found  to  exi.<^ 
Hence,  a  motion  to  vacate  a  i»errtcinal  decree  for  deficiency,  when  only  ih^^ 
interest  of  the  mortgage  wan  due  at  the  date  of  the  decree,  but  the  princi  - 
pal  did  not  lie^-iime  due  till  two  months  afterward,  was  refused,  it  appearius 
that  the  Kile  did  not  take  place  until  after  the  principal  became  due. 


On  rule  U)  bhow  cause.     Motion  to  vacate  personal  decre^ 
for  defieien^^'y  against  Charles  H.  Ingalls. 
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J/r.  John  W,  Taylor ^  for  the  motion. 
Mr.  A,  W.  Belly  contra. 

The  Chancellor. 

The  final  decree  in  this  suit,  dated  October  1st,  1873,  con- 
tained a  personal  decree  against  the  mortgagor,  for  any  defi- 
ciency which  might  exist  after  the  application  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  to  the  payment  of  the 
money  secured  by  the  mortgage.  It  appears  that  at  the  date 
of  the  decree,  there  was  due  on  the  mortgage,  only  the  inter- 
ei?t — 8508.75,  The  principal  would  not  become  due  until 
the  13th  day  of  December,  following.  The  mortgagor  moves 
to  set  aside  the  decree  for  deficiency,  on  two  grounds  :  First, 
that  no  notice  was  served  according  to  the  38th  rule  of  this 
court,  which  provides  that  in  foreclosure  suits  no  decree  shall 
be  made  for  the  payment  of  the  deficiency  of  the  proceeds  of 
sale,  to  satisfy  the  mortgage  debt,  by  any  defendant  legally 
or  equitably  liable  therefor,  unless  such  decree  be  specifically 
prayed  in  the  bill,  and  a  ticket  or  notice,  stating  that  such 
relief  is  sought  against  him,  be  served  on  such  defendant 
with  the  subpoena,  or  in  case  of  absent  defendants,  served  with 
the  order  to  appear,  or  if  the  order  be  advertised,  mailed 
with  a  copy  of  such  order,  prepaid  and  directed  to  such  de- 
fendant, at  the  post  office  nearest  his  residence,  or  at  which  he 
usually  received  his  letters,  or  be  served  or  published  in  such 
manner  as  the  Chancellor  shall  direct ;  and  second,  that  at 
the  date  of  the  decree  the  principal  was  not  due. 

As  to  the  first  of  these  objections :  The  mortgagor,  at  the 
commencement  of  the  suit  and  ever  since,  has  been  a  resident 
of  this  state.  He  was  served  with  subpoena  to  answer.  At- 
tached to  that  suit  is  a  notice,  in  accordance  with  the  rule  above 
referred  to.  The  bill  prays  for  a  decree  for  deficiency  against 
him.  He  does  not  say  that  the  notice  was  not  served  upon  him, 
but  insists  that  it  does  not  appear  that  it  was  served  upon  him ; 
that  is,  he  insists  that  the  sheriff's  return  "  served,"  upon  the 
subpoena,  is  not  the  evidence  of  service  of  the  notice  which 
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should  be  required  under  the  rule.  The  rule  in  qnestiot 
silent  as  to  the  mode  of  proof  of  ser\'ice.  The  act  on  wb 
It  h  based  (Xix.  Dig,  119,)  makes  no  provision  for  not 
Like  the  tenth  section  of  the  act  respecting  the  Court 
Chancery,  (Xix.  Dig.  107,)  which  provides  for  the  servi« 
a  ticket  in  foreclosure  suits,  on  every  defendant  other  tl 
the  mortgagor,  his  heirs,  executors,  administrators,  or  assig 
the  rule  directs  that  the  ticket  be  ser\'ed  with  the  subpoena 
the  defendant  be  found  to  be  served  therewith,  but  it  does  i 
as  that  section  does,  direct  that  it  be  ser\'ed  by  the  offi 
serving  the  subpoena.  Under  the  Fection  of  the  chancery 
just  referred  to,  the  practice  has  been  uniform  in  regard  to 
proof  of  service  of  the  ticket.  The  sherift' s  return  "ser\'e 
has  been  taken  as  presumptive  proof  of  the  service  of 
ticket.  Such,  too,  has  been  the  practice  for  many  years  un 
the  rule  under  consideration.  I  see  no  good  reason  for  ado 
ing  a  different  practice.  But  in  addition  to  the  fact  that 
mortgagor  does  not  deny  that  the  notice  was  served  on  h 
it  appears  that  on  the  8th  of  October,  a  very  few  days  a 
the  day  for  appearance  named  in  the  writ,  he  caused  his 
pearance  to  be  entered  in  the  suit. 

The  second  objection  is  based  on  the  ground,  that  the  dec; 
when  entered,  became  a  lien  upon  all  tlie  real  property  of 
mortgagor.  This  is  an  error.  Although  by  the  supplem 
to  the  act  resjiecting  the  Court  of  Chancery,  (Xix.  Dig.  1 
§  92,)  it  is  enacted  that  all  decrees  and  orders  of  this  co 
whereby  any  sum  of  money  shall  be  ordered  to  be  paid  by 
person  to  another,  shall  have  the  force,  operation,  and  effec 
a  judgment  at  law  in  the  Supreme  Court,  from  the  time  of 
actual  entry  of  such  deoree,  yet  this  decree  was  not  for 
specific  sum,  but  merely  for  the  deficiency,  if  any,  wl 
should,  on  sale  of  the  premises,  be  found  to  exist.  It ' 
merely  a  contingent  decree,  and  could  not  be  a  lien  ui 
afler  the  sale  of  the  mortgaged  premises  should  have  tat 
place.  De  Agreda  v.  JUantel,  1  Ab.  Pr.  jB.  130 ;  0 
V.  Thornton^  8  How.  Pr.  R.  66;  Chopin  v.  Broder, 
Cal.   403 ;    England  v.  LewiSy  25  Ccd.  337.     As  was  s 
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in      <Dhapin  v,  Broder:  "A  mere  contingent  provision,  refer- 
rin^g-  to  no  particular  amount^  and  in  abeyance  until  the  con- 
^i^^^cney  is  determined,  is  not  within  the  meaning  of  the 
sta.^^te.     It  may  become  a  valid  and  perfect  judgment,  but 
^^^'tiil  the  amount  to  be  recovered  by  it  is  ascertained  and  fixed, 
^^^    effect  can  be  given  to  it  as  a  lien.     In  the  present  case  the 
P^'^^'visions  in  question  were  of  this  character,  and"  no  general 
*^^*^   was  acquired  by  the  docketing  of  the  judgment.     Thece 
^^as  no  personal  judgment  for  this  amount,  nor  was  there  any* 
^^i»ig  in  the  nature  of  a  personal  judgment,  beyond  the  mere- 
^•ii^^ction  for  the  issuance  of  the  execution  in  the  event  of  the 
insufficiency  of  the  mortgaged  property  to  pay  the  debt.    The 
^^'hole  matter  was  contingent,  indefinite,  and  uncertain,  and 
^^    long  as  this  continued  to, be  the  case^  no.  effect  whatever 
^^^Id  be  given  to  it."     It  therefore  becomes  important  to  in- 
^^ire  when  this  provision  in  the  decree  in  this  case  began  to. 
'^^Ve  the  force,  operation,  and  effect  of  a  judgment.     That 
^^^«,  at  the  earliest,  when  the  sale  took  place.     The  execution 
*or  the  sale  of  the  mortgaged  premises,  was  issued  on  the  11th 
^^  October,  1873.     The  notice  required  by  law,,  would  not 
^Ve  admitted  of  an  earlier  day  of  sale  than  the  11th  of 
'^-'^cember.     The  principal  became  due  on  the  13th  of  that 
^onth.     It  was  not  insisted,  nor  even  suggested,  on  the  argu- 
^ent,  that  the  sale  had  taken  place  before  the  principal  be- 
^^nie  due.     In  point  of  fact,  the  sale  took  place  on  the  24th 
^f  March,  1874,  more  than  three  months  after  the  principal 
^^^came  due.     I  do  not  see  that  any  injustice  has  been  done 
^  the  mortgagor  by  this  decree,  nor  that  it  can  justly  be  re- 
settled as  an  invasion  of  his  l^al  rights.     There  appears  to 
^  no  good  reason  for  vacating,  it..    The  rule  is  therefore  dia- 
^^Wged,  with  costs. 
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Curry  and  others  vs.  Glass  and  others. 

1.  A  creditor,  admitted  ^  such  by  rule  under  an  attachment,  has  a  lien 
on  the  property  attacheil,  which  entitles  him  to  maintain  a  bill  to  remove 
the  encumbrance  of  a  conveyance,  made  with  intent  to  defraud  the  creditors. 

2.  It  is  not  necessary,  in  such  case,  that  the  consideration  of  the  debt 
should  be  stated  in  the  bill.  The  claim  of  the  creditor,  verified  by  affida- 
vit, as  required  by  the  statute,  (which  appears  by  the  bill,)  is  a  subiisting 
debt  for  the  purpose  of  creating  the  lien. 


On  motion  to  dismiss  bill. 

Mr.  F.  H,  Teese,  for  the  motion. 

Mr,  C.  Borcherling,  Jr.,  contra. 

The  Ciiaxc'eijx)r. 

This  case  comes  before  me  on  a  motion  to  dismiss  the  bill 
for  want  of  equity.     No  objection  was  made  on  the  argument 
to  this  mode  of  testing  the  bill.     "Without  recognizing  the 
practice  of  moving  to  dismiss  a  bill  for  want  of  equity,  I  shall 
consider  the  question  presented  as  if  submitted  on  general 
demurrer.     The  complainants  are  the  owners  of  two  judg- 
ments recovered  in  1873,  against  the  defendant,  John  Glass, 
in  the  state  of  New  York  ;  one  by  them  in  the  Supreme 
Court,  for  $1108.04;  and  the  other,  recovered  by  the  Fifth 
National  Bank  of  the  city  of  New  York,  in  the  Supreme 
Court  of  that  city,  for  $1007.94,  and  assigned  to  the  complain- 
ants.    An  attachment  was  issued  against  the   property  of 
Glass,  who  is  a  non-resident,  on  the  30th  of  January,  1874, 
out  of  the  Circuit  Court  of  Essex  county,  under  the  "  Act  for 
the  relief  of  creditors  against  absconding  and  absent  debtors,^' 
which  was  levied  on  certain  land  in  Newark,  of  which  the 
bill  alleges  Glass  is  the  real  owner,  and  which  it  states  and 
charges  he  has,  since  the  recovery  of  the  judgments  above 
mentioned,  conveyed  away  with  intent  to  defraud  the  creditors. 
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3t  mortgage  had  proceeded  to  interlocutory  decree  pro 
\fes8o^  with  the  usual  order  of  reference  in  such  cases.  The 
titioner  asks  to  be  admitted  as  a  defendant  to  both  suits,  to 
3  end  that  he  may  have  an  opportunity  of  contesting  the 
mplainant's  claims  therein.  His  prayer  must  be  denied  as 
the  suit  on  the  second  mortgage.  By  the  final  decree  ia 
it  suit,  the  railway  company  and  all  persons  claiming  and 
claim  under  them,  were  foreclosed  of  all  equity  of  redemp- 
n  and  claim  in  and  to  the  mortgaged  premises,  or  so  much 
jreof  as  should  be  sold  under  the  decree.  The  petitioner 
bound  by  that  decree. 

In  the  suit  on  the  first  mortgage  he  will  be  admitted  as  a 
rty  defendant.  He  is  bound,  however,  by  all  the  proceed- 
^  in  that  suit  up  to  the  time  when  he  acquired  his  title; 

will,  therefore,  not  be  permitted  to  answer.  He  may  be 
esent  at  the  taking  of  the  account  and  may  avail  himself 
'  all  defences  of  which  the  company  could  avail  themselves, 
ier  interlocutory  decree  pro  confesso  against  them  and  order 
'  reference. 

By  the  fourth  section  of  the  act  of  March  17th,  1870,. 
^amph.  i.,  p.  41,)  it  is  provided  that  where,  after  the  com- 
•Ucement  of  a  suit  in  this  court,  any  person  shall  acquire 

interest  in  the  subject  matter  of  the  suit,  such  as  would 
^e  required  that  he  should  have  been  made  a  party  if  ac- 
i^  before  the  commencement  of  the  suit,  it  shall  not  be 
'^ssary  to  file  a  supplemental  bill  to  make  such  person  a 
ty,  but  he  may  be  made  a  party  on  petition ;  he  shall  be 
i^nd,  however,  by  all  orders  and  proceedings  in  the  cause 
*inst  the  party  whose  interest  he  has  acquired,  and  the 
^^e  shall  not  be  delayed  by  his  admission,  except  for  such 
^^  as  it  may  seem  to  the  Chancellor  absolutely  necessary 

the  evidence  regarding  his  claim.  The  sixth  section  pro- 
les that  in  such  case  any  person  may  be  made  a  party, 
tier  before  or  after  final  or  interlocutory  decree,  but  such 
^)^e  shall  not  be  opened  or  set  aside  thereby.     The  order 

show  cause  granted  on  the  petition  in  the  suit  on  the 
^nd  mortgage,  is  discharged  with  costs.     The  subsequent 
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order  restraining  the  master,  to  whom  the  execution  in  that 
case  was  issued,  from  paying  to  the  complainants  the  moacy 
decreed  to  be  due  them  therein,  is  also  discharged.    The 
prayer  of  the  petition  in  the  other  suit  is  granted,  so  far  as   to 
admit  the  petitioner  as  a  defendant,  but  without  leave    to 
answer. 


Sire  vs.  Wig  htm  an  and  others. 

1.  Acceptance  of  interest  upon  a  mortgage,  without  claim  of  forfeiture, 
after  the  expiration  of  the  time  when,  by  it8  terms,  the  principal  l)ecani^ 
due,  accompanied  by  an  acknowledgment  of  the  receipt,  as  of  the  very 
day  on  which  it  fell  due,  and  the  receipt  of  interest  on  the  mortgage  subs^ 
quently,  without  any  claim  of  forfeiture — /teW,  a  waiver  of  the  forfeitur*^' 

2.  The  holder  of  that  mortgage  was  third  mortgagee,  and  a  bill  had  be^^ 
filed  by  the  second  mortgagee  to  foreclose  his  mortgage,  and  a  final  decr^^ 
had  been  entered  in  favor  of  the  first,  second,  and  third  mortgagees.    Tl"*^ 
owner  of  the  equity  of  reilemption  had  permitted  the  suit  to  proceed  to  c^*' 
cree  and  execution,  expecting  to  be  able  to  pay  ofT  the  first  and  necof^^*' 
mortgages  before  sale.    He  has  paid  them  off,  and  now  asks  that  the  ei^^  ^^ 
cution  be  stayed  except  as  to  the  costs  of  the  holder  of  the  third  mortga^^^ 
which  is  not  yet  due.     Execution  stayed,  on  the  payment  of  costs  a^*--* 
interest. 


On  petition  to  stay  execution  for  sale  of  mortgaged  pre 
ises. 

Messrs.  Stone  and  JacksoUy  for  petitioners. 

3Ir.  A.  W,  Bell,  contra. 

The  Chancellor. 

The  complainant  filed  his  bill  for  foreclosure  and  sale 
certain  premises  to  satisfy  his  mortgage,  which  was  the 
one  on  the  property.     He  made  the  respective  holders  of  tS^ 
first  and  third  mortgages,  parties  defendant.     A  final 
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ras  entered  in  favor  of  the  firsts  second,  and  third  mortga- 
ees  for  their  respective  mortgage  debts,  with  interest  and 
3sts,  and  an  execution  was  issued  on  the  23d  of  January, 
874,  acoordinglj.  Wightman,  the  owner  of  the  equity  of 
Mlemption,  having  paid  off  the  first  and  second  mortgages, 
led  his  petition  praying  that  the  execution  may  be  stayed,  ex- 
?pt  so  far  as  the  costs  of  the  holder  of  the  third  mort- 
age are  concerned.  He  insists  that  the  principal  of  that 
lortgage  is  not  due,  and  will  not  be  until  1878,  and  he  claims 
hat  there  are  no  arrears  of  interest.  Owens,  the  holder  of 
hat  mortgage,  on  the  other  hand,  insists  that  in  1871  the 
principal  became  due  by  reason  of  a  default  for  more  than 
:en  days,  in  the  payment  of  the  interest,  which  became  due 
Dn  the  24th  of  June  in  that  year.  The  mortgage  contained 
a  provision  that  if  any  interest  should  remain  due  and  un- 
|)aid  for  ten  days,  the  principal  should  thereupon  become  due. 
It  appears,  however,  that  he  received  that  interest  in  July  or 
August  of  that  year,  from  Wightman,  who,  about  that  time, 
>ecame  the  owner  of  the  property,  and  that  the  receipt  for  it 
*'as,  by  Owens'  direction,  dated  as  of  the  day  on  which  the 
iterest  became  due.  Every  payment  which  has  accrued 
^^^  then  has  been  promptly  met,  and  all  of  them  received 
*  ^o  the  one  which  became  due  after  the  bill  was  filed,  and 
^^y  though  duly  tendered,  was  refused,  on  the  ground  that 
^  principal  had  become  due,  by  the  default  in  the  payment 
^^terest  due  in  June,  1871.  The  evidence  is,  that  neither 
^^^^  that  interest  was  paid,  nor  at  any  time  since,  up  to  the 
^nrtiencement  of  this  suit,  was  any  claim  of  forfeiture  made 
'^  ^wens.  He  indeed  said,  when  he  received  that  interest, 
^^t  l^e  might  want  the  principal,  or  some  part  of  it,  in  the 
'^^^iBg  spring,  but  it  does  not  appear  that  he  made  any 
^^^^  that  the  principal  was  due,  or  made  any  reference  to 
^^  clause  under  which  the  forfeiture  is  claimed,  or  referred 
^^  ^Ue  effect  of  the  default,  which  had  taken  place.  He  did 
^^  ask  for  the  principal  or  any  part  of  it,  until  December, 
^^•3.  Wightman  was  not  aware  of  the  existence  of  the 
c>au8e  until  after  he  paid  the  interest  due  to  June,  1871. 
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The  mortgage  was  made  by  a  former  owner  of  the  property. 
Under  the  circumstances,  Owens  ought  not  to  be  permitted 
to  compel,  by  means  of  the  decree  and  execution,  the  pay- 
ment of  the  principal  of  his  mortgage.     He  should  have  hiss 
interest  and  costs,  and  on  the  jiayment  thereof  the  executioi 
should  be  stayed.     His  acceptance  of  the  interest,  which  wai 


due  in  June,  1871,  accompanied  as  it  was  by  his  deliberate 
acknowledgment  of  the  receipt  as  of  the  very  day  on  whicl 
it  had  fallen  due,  was  a  waiver  of  the  forfeiture  to  which  h- 
had  become  entitled.  To  this  is  superadded  his  aooeptanc= 
of  the  interest  from  time  to  time  as  it  became  due,  for  t\v- 
years  thereafter,  up  to  the  commencement  of  the  sui 
Amott  V.  Holden,  18  Q.  B.  593. 

Wightman  permitted  the  foreclosure  suit  to  proceed 
decree  and  execution,  in  the  expectation  of  being  able 
raise  the  money  to  pay  ofi*  the  first  and  second  mortgages 
fore  sale.  His  admission  to  defend  himself  against  the  thi 
mortgage  has  done  no  injury  to  the  holder  of  that  encu 
brance,  nor  does  it  preclude  him  from  the  relief  to  which 
would  otherwise  be  entitled. 


Beli.  v8,  Gilmoue  and  others. 

1.  The  Hherifl'^H  return  "serveil"  upon  the  nubixma,  U  presumptive  p 
of  the  Kervice  of  the  notice  re<iuired  by  the  38th  rule. 

2.  A  perw)nal  decree  for  deficiency  of  proceeds  to  pay  the  mortgage  d^*-^ ' 
(h)e»  not  become  a  lien  upon  the  real  property  of  the  person  against  wH<^ 
it  is  taken,  until  after  the  sale,  and  in  case  a  deficiency  is  found  to  eaci*^ 
Hence,  a  motion  to  vacate  a  i>ersonal  decree  for  <leficiency,  when  only  tf^^ 
interest  of  the  mortgage  was  due  at  the  date  of  the  decree,  but  the  princ^  ' 
pal  did  not  l>ecome  due  till  two  months  afterward,  was  refused,  it  appearitf 
that  the  sale  did  not  take  place  until  after  the  principal  became  due. 


t. 


On  rule  to  show  cause.     Motion  to  vacate  personal  decree' 
for  deficiency  against  Charles  H.  Ingalls. 
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J/r.  John  W.  Taylor,  for  the  motion. 
J/r.  A,  W,  Belt,  contra. 

The  Chancellor. 

The  final  decree  in  this  suit,  dated  October  1st,  1873,  con- 
tained a  personal  decree  against  the  mortgagor,  for  any  defi- 
ciency which  might  exist  after  the  application  of  the  proceeds 
of*  the  sale  of  the  mortgaged  premises,  to  the  payment  of  the 
nioney  secured  by  the  mortgage.  It  appears  that  at  the  date 
of^  the  decree,  there  was  due  on  the  mortgage,  only  the  inter- 
^^^ — -$568.76.  The  principal  would  not  become  due  until 
the  1 3th  day  of  December,  following.  The  mortgagor  moves 
^^  Set  aside  the  decree  for  deficiency,  on  two  grounds  :  First, 
"^at  no  notice  was  served  according  to  the  38th  rule  of  this 
^^^I't,  which  provides  that  in  foreclosure  suits  no  decree  shall 
^e  niade  for  the  payment  of  the  deficiency  of  the  proceeds  of 
^*^,  to  satisfy  the  mortgage  debt,  by  any  defendant  legally 
^^  equitably  liable  therefor,  unless  such  decree  be  specifically 
P'^ycd  in  the  bill,  and  a  ticket  or  notice,  stating  that  such 
''^lief  is  sought  against  him,  be  served  on  such  defendant 
^^*^h  the  subpoena,  or  in  case  of  absent  defendants,  served  with 
■^^^  order  to  appear,  or  if  the  order  be  advertised,  mailed 
^'ith  a  copy  of  such  order,  prepaid  and  directed  to  such  de- 
^^^ant,  at  the  post  office  nearest  his  residence,  or  at  which  he 
^^ally  received  his  letters,  or  be  served  or  published  in  such 
^^Uncr  as  the  Chancellor  shall  direct :  and  second,  that  at 
^^  date  of  the  decree  the  principal  was  not  due. 

-A^  to  the  first  of  these  objections :   The  mortgagor,  at  the 

^^Uimencement  of  the  suit  and  ever  since,  has  been  a  resident 

^^  this  state.     He  was  served  with  subpoena  to  answer.     At- 

^^hed  to  that  suit  is  a  notice,  in  accordance  with  the  rule  above 

^ferred  to.     The  bill  prays  for  a  decree  for  deficiency  against 

^^^'H.   He  does  not  say  that  the  notice  was  not  served  upon  him, 

^^t  insists  that  it  does  not  appear  that  it  was  served  upon  him ; 

^»at  is,  he  insists  that  the  sheriff's  return  "  served,"  upon  the 

*ttbpcena,  is  not  the  evidence  of  service  of  the  notice  which 


106  CASES  IX  CH.\XCERY. 


Bti:  r.«>ilB'<^. 


shoald  be  repaired  ander  the  rule.  The  rule  in  question  i 
silent  as  to  the  mode  of  prc»f  of  serrice.  The  act  on  whic! 
it  is  based  A7>.  Dig,  111*,  makes  no  provision  for  notici 
Like  the  tenth  section  of  the  act  respecting  the  Court  c 
Chancery,  'Air.  IHg.  107,*  which  provides  for  the  service  ■ 
a  ticket  in  foreelosore  saits,  on  everv  defendant  other  ths 
the  mortgagor,  his  heir?,  execntoi^,  administrators,  or  assigiz 
the  rule  directs  that  the  ticket  be  served  with  the  subpcena^ 
the  defendant  be  found  to  be  served  therewith,  but  it  does  n  < 
as  tliat  section  does,  direct  that  it  be  served  by  the  offic: 
serving  the  subpoena.  Under  the  section  of  the  chancery  a 
just  reforred  to,  the  practice  has  been  uniform  in  regard  to  t: 
proof  of  service  of  the  ticket.  The  sheriff's  return  "serve<. 
has  been  taken  as  presumptive  proof  of  the  service  of  t, 
ticket.  Such,  too,  has  been  the  practice  for  many  years  unc 
the  rule  under  consideration.  I  see  no  good  reason  for  ado] 
ing  a  different  practice.  But  in  addition  to  the  fiict  that  t 
mortgagor  does  not  deny  that  the  notice  was  served  on  liii 
it  appears  that  on  the  8th  of  CVtober.  a  very  few  days  afti 
the  day  for  appearance  named  in  the  writ,  he  caused  his  a 
pearance  to  be  entered  in  the  suit. 

The  second  objection  is  based  on  the  ground,  that  the  decrc 
when  entered,  became  a  lien  u[>on  alt  the  real  property  of  tl 
mortgagor.  This  is  an  error.  Although  by  the  supplem^^ 
to  the  act  res|iecting  the  Court  of  Chancery,  uMx.  Dig.  11 
§  92, » it  is  enacted  that  all  decrees  and  orders  of  this  coa''^ 
wherebv  anv  sum  of  monev  shall  be  ordered  to  be  paid  br  o^ 
pei^on  to  another,  shall  have  the  force,  operation,  and  effect 
a  judgment  at  law  in  the  Supreme  Court,  from  the  time  of  t  J 
actual  entrv  of  such  deoree,  vet  this  decree  was  not  for  a^ 
specific  sum,  but  merely  for  the  deficiency,  if  any,  whi^ 
should,  on  sale  of  the  premises,  be  found  to  exist.  It  w^ 
merely  a  contingent  decree,  and  could  not  be  a  lien  un^ 
after  the  sale  of  the  mortgaged  premises  should  have  taktf 
place.  De  Agrtda  v.  Manid,  1  Ab.  iV.  A  130;  Cbi 
V.  Thondm,  8  Hme.  P^.  if,  66 ;  Chapin  v.  JBroder,  J 
OaL  403;    Englund  v.  Lacis,  25  Oal  337.    As  was  sa. 
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in    Chapin  v.  Broder:  "A  mere  contingent  provision,  refer- 
ring to  no  particular  amount,  and  in  abeyance  until  the  con- 
tingency is  determined,  is  not  within  the  meaning  of  the 
statute.     It  may  become  a  valid  and  perfect  judgment,  but 
until  the  amount  to  be  recovered  by  it  is  ascertained  and  fixed, 
no  eflfect  can  be  given  to  it  as  a  lien.     In  the  present  case  the 
provisions  in  question  were  of  this  character,  and  no  general 
lien  was  acquired  by  the  docketing  of  the  judgment.     There 
^^s  no  personal  judgment  for  this  amount,  nor  was  there  any- 
thing in  the  nature  of  a  personal  judgment,  beyond  the  mere 
<lirection  for  the  issuance  of  the  execution  in  the  event  of  the 
insufBciency  of  the  mortgaged  property  to  pay  the  debt.    The 
whole  matter  was  contingent,  indefinite,  and  uncertain,  and 
sso  long  as  this  continued  to ,  be  the  case^  no.  effect  whatever 
^uld  be  given  to  it.''     It  therefore  becomes  important  to  in- 
^^ire  when  this  provision  in  the  decree  in  this  case  began  to. 
'^ve  the  force,  operation,  and  effect  of  a  judgment.     That 
^^as,  at  the  earliest,  when  the  sale  took  place.     The  execution 
^^^  the  sale  of  the  mortgaged  premises,  was  issued  on  the  11th 
®f  October,  1873.     The  notice  required  by  law,,  would  not 
"^'^e  admitted  of  an  earlier  day  of  sale  than  the  11th  of 
^^^cember.     The  principal  became  due  on  the  13th  of  that 
^^nth.     It  was  not  insisted,  nor  even  suggested,  on  the  argu- 
^^ixt,  that  the  sale  had  taken  place  before  the  principal  be- 
^^'^e  due.     In  point  of  fact,  the  sale  took  place  on  the  24th 
^f  March,  1874,  more  than  three  months  after  the  principal 
^^^^me  due.     I  do  not  see  that  any  injustice  has  been  done 
^  the  mortgagor  by  this  decree,  nor  that  it  can  justly  be  re- 
sted as  an  invasion  of  his  l^al  rights.     There  appears  to 
^  no  good  reason  for  vacating,  it..    The  rule  is  therefore  dia- 
^Wrged,  with  costs. 
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CuRUY  and  others  r«.  Glass  and  others, 

1.  A  creditor,  admitted  as  t»uch  by  rule  under  an  attachment,  has  a  li 
on  the  property  attacheti,  which  entitles  him  to  maintain  a  bill  to  renc&o 
tiie  encumbrance  of  a  conveyance,  made  with  intent  to  defraud  the  credito 

2.  It  is  not  necessary,  in  such  case,  that  the  consideration  of  the  <i€ 
should  }>e  stated  in  the  bill.  The  claim  of  the  creditor,  verified  by  affic 
vit,  as  required  by  the  statute,  (which  api>ears  by  the  bill,)  is  a  subsist ij 
debt  for  the  pur|>ot«e  of  creating  the  lien. 


On  motion  to  dismiss  bill. 

J/r.  F.  H.  Teeae,  for  the  motion. 

3Ir.  C.  Borcherlingj  Jr.,  contra. 

The  Chaxcelix)k. 

This  case  comes  l)efore  me  on  a  motion  to  dismiss  the  b^ 
for  want  of  equity.  No  objection  was  made  on  the  argume^ 
to  this  mode  of  testing  the  bill.  Without  recognizing  i9^ 
practice  of  moving  to  dismiss  a  bill  for  want  of  equity,  I  shs- 
consider  the  question  presented  as  if  submitted  on  gener^ 
demurrer.  The  complainants  are  the  owners  of  two  jud^ 
ments  recovered  in  1873,  against  the  defendant,  John  Gla^ 
in  the  state  of  New  York  ;  one  by  them  in  the  Suprenr' 
Court,  for  ?1 108.04;  and  the  other,  recovered  by  the  FiM 
National  Bank  of  the  city  of  New  York,  in  the  Supreoc: 
Court  of  that  city,  for  $1607.94,  and  assigned  to  the  complain 
ants.  An  attachment  was  issued  against  the  property  * 
Glass,  who  is  a  non-resident,  on  the  30th  of  January,  187 
out  of  the  Circuit  Court  of  Essex  county,  under  the  "  Act  f^ 
the  relief  of  creditors  against  absconding  and  absent  debton^ 
which  was  levied  on  certain  land  in  Newark,  of  which  tJ 
bill  alleges  Glass  is  the  real  owner,  and  which  it  states  a^ 
charges  he  has,  since  the  recovery  of  the  judgments  abo^ 
^  mentioned,  conveyed  away  with  intent  to  defraud  the  creditoX 
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oomplainants,  having  filed  with  the  clerk  of  the  court, 
of*  which  the  attachment  issued,  an  affidavit  of  their  debt, 
?     admitted   by  rule  as  creditors  under  the  attachment. 

bill  is  filed  to  remove  the  encumbrance  of  the  conveyance 
w^e  referred  to,  and  the  sole  question  is,  whether  the  com- 
nants,  as  creditors  admitted  under  the  attachment,  can 
ntain  this  action.  That  the  plaintiff  in  attachment  could 
50,  cannot  be  doubt*;d.  Hunt  v.  Fieldy  1  Stockt.  3G  ;  M'il- 
Ui  V.  Mlchenor,  3  Stockt.  520 ;  Eobert  v.  Hodges,  1  C.  E. 
?e>i  299.     The  bill  is  expressly  in  aid  of  the  attachment,  and 

success  of  the  complainants  in  this  suit  would  enure  to  the 
lefit  of  the  plaintiff  in  the  attachment  and  all  the  creditors 
o  have  come  in  or  who  may  be  admitted  under  it.  The 
-Stion  then,  is,  whether  a  creditor,  admitted  as  such  by 
e  under  an  attachment,  has  a  lien  on  the  property  attached, 
is  clear  that  he  has.  The  attachment  binds  the  property, 
t  for  the  benefit  of  the  plaintiff  alone,  but  for  his  debt,  and 
^  claims  of  all  applying  creditors.  The  suit  cannot  be  dis- 
t^tinued  without  the  consent  of  those  creditors.  When  the 
'e  of  the  property  is  made,  it  is  to  pay  their  claims,  as  well 

that  of  the  plaintiff.     If  the  amount  realized  be  insufficient 

pay  the  claims  in  full,  then  it  is  to  be  ratably  apportioned 
"^ong  the  plaintiff  and  the  applying  creditors.  Said  the 
»urt  in  Duffin  v.  Wolf,  1  Zab.  476,  "  The  statute  makes  the 
Vying  of  the  attachment  a  lien  for  the  equal  benefit  of  all 
^^  creditors  who  shall  apply  to  the  court  or  to  the  auditors 
^^  that  purpose.  It  holds  the  property  of  the  defendant 
•^vind  for  the  satisfaction  of  the  claims  of  all  the  applying 
^itors.^'  The  complainants  then,  have  a  lien  upon  the 
Property  attached,  by  virtue  of  which  they  may  maintain  this 
mit. 

The  bill  states  the  issuing  of  the  attachment,  and  the  levy 
^'ider  it,  the  oath  of  the  complainant's  agent  (they  are  non- 
^idents)  to  their  debt,  the  filing  of  the  affidavit,  and  their 
^mission  as  creditors  under  the  attachment.  This  statement 
^'f  their  debt  is  sufficient.  It  appears  from  the  bill,  it  may 
be  remarked;  that  their  debt  sworn  to  is  the  amount  claimed 

Vol.  X.  H 
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to  be  due  them  on  their  judgments.  But  it  is  not  necessary 
that  the  consideration  of  the  debt  should  be  stated.  The  law 
recognizes  the  claim  of  the  creditor  after  it  has  been  verified 
by  affidavit,  as  prescribed  by  the  statute,  as  a  subsisting  debt, 
for  the  ]>urpose  of  creating  the  lien.  Robert  v.  Hodges; 
Hunt  V.  Fidd,  supra. 

The  motion  is  denied,  with  costs. 


Daytox  v8,  DrsENBURY  and  others. 

1.  A  judgment  recovered  against  a  debtor,  whose  wife,  to  whom  he  was 
married  before  the  passage  of  the  married  women's  act  of  1852,  was  pos- 
8e9*»ed  of  separate  real  estate  before  tlie  passage  of  that  act,  is  a  lien  ui>on 
his  life  estate  therein. 

2.  A  suit  to  foreclose  a  purchase  money  mortgage  on  lands,  conveyed  to 
the  mortgagor  by  deed  with  covenant  against  encumbrances,  which  were,at 
the  date  of  the  deed,  and  at  the  commencement  of  the  suit,  subject  to  judg- 
ments, the  amount  due  on  the  judgments  exceeding  that  due  on  the 
mortgage,  so  that  no  deduction  could  be  made  from  the  mortgage  debt, 
stayed  until  the  premises  should  be  released  from  the  lien  of  the  judgments 


On  final  hearing  on  pleadings  and  proofs. 
J/r.  A.  A.  Clark,  for  complainant. 

J/r.  John  T.  Bird,  for  Mrs.  Dusenbury. 

The  Chancellor. 

The  bill  is  filed  for  foreclosure  and  sale  of  mortgaged  prem- 
ises, land  in  Hunterdon,  conveyed  January  28th,  1870,  by 
the  complainant  to  the  defendant,  Mrs,  Dusenbury.  The 
mortgage  in  suit  was  given  to  secure  $1000  of  the  purchase 
money  of  that  conveyance,  with  interest.  The  defence  is,  that 
at  the  time  of  the  conveyance,  which  was  by  deed  with  cove 
nant  against  encumbrances  and  warranty  general,  the  prem- 
ises were,  and  still  are,  subject  to  the  lien  of  certain  judg- 
ments, one  against  Peter  Melick,  who  owned  the  property 
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from    Tebruary  26th,  1861,  to  September  14th,  in  the  same 
year,  and  five  others  against  John   C.  Rafferty,  whose  wife 
(now  deceased)  owned  them  from  May  29th,  1840,  to  Febru- 
arys 26th,  1861,  when  she  with  her  husband  conveyed  them  to 
Melick.      The  judgment  against   Melick  was  recovered  in 
the    Oircuit  Court  of  Hunterdon,  March  1st,  1858.     Those 
agi^inst  Rafferty  were  recovered  in  the  same  court,  in  the 
years    1857  and  1858.     The  property,  at  the  time  of  filing 
the  answer,  was  subject  to  prior  mortgage  encumbrances,  also 
=^t   up  in  the  answer,  from  which  it  has  since  been  released. 
The  Judgment  against  Melick,  if  it  has  not  been  satisfied,  or 
the  land  released  from  its  lien,  is,  of  course,  an  encumbrance 
on  the  property.     It   is   insisted  by  the   complainant,  that 
those  against  Rafferty  are  not,  by  force  of  the  second  section 
of  the  "  act  for  the  better  securing  the  property  of  married 
^vomen,"  approved  March  25th,  1852,  a  lien  on  the  premises. 
The  property  in  question  was  conveyed  to  Mrs.  Rafferty  be- 
fore her  marriage  to  Mr.  Rafferty,  which  took  place  in  1841. 
There  was  issue  of  that  marriage,  four  living  children.     The 
^^t  of  1852  left  Mr.  Rafferty^s  tenancy  by  the  curtesy,  as  it 
stood  at  the  common  law,  unaffected.     He  therefore,  at  the 
hirth  of  the  oldest  child,  which  took  place  in  1843,  had  an 
^tate  for  his  life  in  the  premises,  which  he  still  held  when 
^^e  judgments  were  recovered  against  him,  for  they  were  all 
^'^^vered  before  the  conveyance  was  made  by  him  and  his 
^'^fe  to  Melick.     He  is   still  living.     The  judgments  are 
therefore  liens  upon  his  life  estate.      T  an  Note  v.  Downey,  4 
^^(ther  219  ;  Frail  v.  Smifh,  2  Vroom  244.     The  judgment 
^g^inst  Melick  was  for  $251.49.     Those  against   Rafferty 
^^le  for  $1849.54,  in  the  aggregate  an  amount  far  exceeding 
^"^  mortgage.     Under  the  circumstances,  a  decree  cannot  be 
^de  for  the  complainant,  directing  a  deduction  of  the  amount 
^^6  on  the  judgments,  from  the  amount  due  on  the  mortgage. 
Inis  suit  must  therefore  be  stayed  until  the  premises  shall 
"^ve  been  released  from  the  lien  of  the  judgments.     Van 
%er  V.  WUliams,  1  Green's  Ch.  407  ;   White  v.  Stretch,  7  G 
^  Qrtm  76. 
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Cassidy  and  others  vs.  Bigelow  and  others. 

The  complainantit.  tnistees  and  <vj«/mi>  qtu  tniJtt,  held  a  second  mortgC^ 
on  premise!*  on  which  a  defendant  held  the  prior  mortgage.    The  def5eB<i- 
dant  wa.«  intere^ited  as  a  coUui  quf  trmt  under  the  second  mortgage.   He  aka 
had  a  claim  agaiast  the  mortgagors,  which  was  not  secured  by  mortgage.   1^^ 
complainants  were  permitted  to  redeem  his  mortgage,  and  he  was  compcfH^ 
to  accept  the  amount  of  the  principal,  interest,  and  costs  of  the  decree  «»" 
execution  in  forei'losure  on  his  mortgage,  which  was  deposited  in  court  on 
his  refusal  to  accept  it  when  tendered  to  him,  with  interest  on  it  at  the  rute 
I  four  per  cent  per  annum )  allowed  by  the  rule  of  the  coart,  since  the  de- 
fault was  made,  and  to  as^^ign  the  decree  and  execution  to  secuie  to  tbo?* 
of  the  c<cMu\*  qnf  irmt  under  the  second  mortgage,  who  had  contributed  ft>r 
the  redemption,  the  reiva^-ment  of  their  contribution,  with  interest     For 
the  protection  of  the  defendant's  interest  under  the  second  mortgage,  it  ^^j* 
decree*!  that  no  sale  of  the  mortgaged  premises  under  the  decree  should  »^ 
made,  except  by  order  of  this  court. 


On  order  to  show  cause  why  an  injunction  should  not  ^^ 
issued  restraining  the  defendant,  Bigelow,  and  the  sheri^r 
from  selling  under  an  execution  for  the  sale  of  mortgage 
premises. 

J//-.  Gilchrist,  for  complainants. 

Mr.  C  Parker^  for  defendant,  Bigelow. 

The  Chancellor. 

The  complainants,  George  W.  Cassidy,  Francis  T.  Lili'^^' 
dahl,  Virgil  de  PIsooriaza,  and  Simon  Bemheimer,as  trusto^r 
and  Simon  Bernheimer  and  Virgil  de  Escoriaza  in  their  o^^''' 
right,  and  the  Marine  National  Bank,  the  National  Ps^^ 
Bank,  and  other  individuals  and  corjiorations,  file  their  bill  *^ 
redeem.  The  trustees  are  holders  of  a  mortgage  to  seen  ^ 
payment  of  over  S200,000  upon  the  brewery  premises  ^ 
dt  and  Leicht,  in  Hudson  county,  on  which  the  d^' 
1^  Bigelow,  when  they  took  their  mortgage,  held    ^ 
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prior  mortgage  for  $50,000,  and  iuteresL     Upon  this  mort- 
gage he  had  then  obtained  a  decree  for  foreclosure  and  sale, 
in  this  court.     That  decree  is  still  unsatisfied.     An  execution 
'was  issued  upon  it,  under  which  the  premises  have  been  ad- 
vertised for  sale  by  the  sheriff,  but  no  sale  has  as  yet  taken 
ylace,  adjournments  having  been  made  from  time  to  time. 
At  the  filing  of  the  bill  the  defendant,  Bigelow,  threatened 
to  proceed  to  sale.     The  trustees  hold  their  mortgage  in  trust 
for  various  creditors  of  Kommelt  and  Leicht,  among  whom 
^re  two  of  their  own  number,  and  the  other  complainants, 
and  the  defendant,  Bigelow.     The  premises  comprised  in  the 
mortgage  consist  of  about  two  acres  of  land,  in  what  was 
formerly  Hudson  City,  (now  included  in  the  boundaries  of 
Jersey  City,)  on  which  is  a  very  large  brewery  of  costly  con- 
struction, with  stables,    wagon-houses,  wagon-shop,  a  large 
<ooperage,  a  large  dwelling-house  for  workmen,  a  saloon  in 
a  large  frame  building,  a  bowling-alley,  and  a  summer  house, 
and  the  private  dwelling-house  of  Rommelt  and  Leicht,  the 
mortgagors.     In  addition  to  this  property,  the  mortgage  of 
the  trustees  covers  two  plots,  containing  nearly  an  acre,  ad- 
joining the  land  covered  by  the  first  mortgage,  and  about 
^*ght  city  lots,  near  to,  but  not  adjoining  the  premises  de- 
scribed in  the  first  mortgage.     The  trustees  hold,  besides,  as 
•'^^urity  for  their  mortgage  debt,  a  chattel  mortgage  of  all 
^he  tools,  machinery,  and  implements,  casks,  barrels,  wagons, 
"^^^■ses,  and  other  personal  property,  belonging  or  relating  to 
^*^e  brewery  or  its  business.     This  personal  property  is  of 
^he  value  of  about  $30,000,  and  if  sold  apart  from  the  brew- 
^0')  must  be  sold  at  a  comparative  sacrifice.     The  business  is 
^^w  successfully  carried  on  by  Rommelt  and  Leicht,  who, 
^^^ce  the  giving  of  the  mortgage  of  the  trustees,  have  paid 
^n  account  of  the  debt  secured  thereby,  about  $54,000,  and 
^Qere  is  now  unpaid  on  account  of  it,  $154,000,  of  which  un- 
paid indebtedness,  the  amount  of  $126,000  is  held  by  those 
of  the  beneficiaries  under  the  second  mortgage  who  have  con- 
^^wited  to  redeem  the  first.     The  premises  are  more  valuable 
^0  Rommelt  and  Leicht  than  to  anybody  else.     The  part 
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covered  by  the  first  mortgage  is  by  far  the  most  vahiable 
of  them,  the  buildings  being  upon  it.     The  property,  if  so^^d 
at  this  time,  would  not,  it  is  alleged,  bring  over  half  of  i_     ts 
value,  and  a  sale  would  endanger,  if  not  destroy,  the  coi^hbi- 
plainants'  security.     The  interest  of  the  defendant  under  t^He 
second  mortgage  is  about  ?6000.     The  defendants,  Romm^^It 
and  Leicht  and  their  wives,  have  answered,  consenting  to  t-   3ie 
substitution  of  the  complainants  in  the  place  of  Bigelow,      as 
the  owner  of  the  decree,  and  admitting  that  the  paym^Dt 
thereof  by  the  complainants,  or  any  of  them,  should  not  ^j- 
tinguish  the  debt  or  lien  of  the  decree,  and  consenting  tl^at 
the  decree  shall  remain  a  first  lien  on  the  premises  mentioixjd 
therein,  subject  to  a  prior  mortgage  of  about  $2300,  od  p»n 
of  those  premises. 

The  complainants  ask  to  be  permitted  to  redeem  Bigelow's 
mortgage,  in  the  interest  and  for  the  protection  of  the  trus* 
under  their  mortgage.  Before  filing  the  bill  they  applied  to 
Bigelow,  and  requested  him  to  permit  them  to  redeem  his 
mortgage,  tendering  themselves  ready  to  pay  the  amount  dwc 
on  the  decree  and  execution,  on  his  executing  an  assignment 
thereof  to  them,  but  he  refused.  He  expressed  his  willing' 
ness,  however,  to  accept  the  amount  tendered  in  payment  <>* 
the  decree,  ai>d  acknowledge  satisfaction,  but  refused  to  p^^' 
mit  the  complainants  to  be  substituted  by  virtue  of  su<^" 
payment,  to  his  rights  under  the  decree. 

Bigelow  has  answered,  admitting  the  facts  above  stat^^' 
He  resists  the  complainants'  claim   to  subrogation,  on  ti^^ 
ground  that  he,  having  a  debt  secured  by  the  mortgage  of  tt^^ 
trustees,  and  another  debt  due  from  Kommelt  and  Leicht,  iw  ^^^ 
secured  by  mortgage  upon  the  brewery  premises,  has  a  rig"^ 
to  protect  those  claims  by  means  of  his  mortgage,  and  th  ^f 
he  thinks,  can  be  l)est  done  by  compelling  payment.    I^-* 
counsel  argues  that  his  equity  is  equal  to  that  of  the  coit^^^ 
plainants,  and  that,  therefore,  if  this  court  should  allow  t  ^^ 
desired  subrogation,  he,  by  virtue  of  his  interest  under  t  -^ 
mortgage  to  the  trustees,  might,  in  turn,  successfully  apply     ^ 
be  permitted  to  redeem  the  mortgage  now  held  by  him  frc^-'' 
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He  further  insists  that,  if  the  substitution  be  allowed, 
Dmplainants  will,  by  reason  thereof,  have  the  advantage 
him  which  he  now  has  over  them.  But  no  such  result 
be  anticipated.  It  is  admitted  that,  notwithstanding  the 
nent  in  the  answer  to  the  contrary,  the  application  to 
m  is  made  in  behalf  of  the  whole  trust,  including,  of 
«,  the  defendant's  claim  thereunder,  although  the  com- 
ants,  other  than  the  trustees,  have  alone  contributed  the 
e  of  the  money  requisite  to  the  redemption.  This  court 
see  to  it  that  in  the  subrogation,  no  advantage  is  given 
e  complainants,  to  the  prejudice  of  Bigelow's  interest  as 
leficiary  under  the  mortgage  held  by  the  trustees.  The 
3e  is  under  the  control  of  this  court.  If  it  be  decreed  to 
1  as  security  to  the  complainants  for  the  amount  advanced 
edeem  Bigelow,  with  the  restriction  that  sale  of  the 
tgaged  premises  under  it  shall  not  be  made  without  the 
T  of  the  court,  it  is  difficult  to  see  how  Bigelow's  interest, 
^r  the  mortgage  of  the  trustees,  can  be  prejudiced.  The 
t  of  the  mortgagees  under  that  mortgage  to  redeem,  under 
circumstances,  is  clear.     Tacking  is  not  permitted  in  this 

;  nor  will  the  fact  that  the  prior  mortgagee  has  an 
*est  under  the  subsequent  one,  prevent  the  court  from 
eeing  the  redemption. 

1  Saunders  v.  Frosty  5  Pick,  259,  the  holder  of  the  first 
second  mortgages  was,  with  two  other  persons,  the  holder 
le  third.     He  was  in  possession  under  the  first  and  second. 

two  who  were  interested  with  him  in  the  third  raort- 
!,  applied  to  redeem  him  as  to  the  first  and  second, 
resisted,  on  the  ground  of  his  interest  in  the  third 
tgage,  insisting  that  he  was  entitled  to  hold  the  premises 
1  his  debt  under  tliat  mortgage  should  be  paid,  and  that, 
•efore,  the  complainants  should  be  required  to  redeem  him 
only  as  to  the  first  and  second  mortgages,  but  also  as  to 
interest  under  the  third.  It  was  held  that  they  might 
eem  him  as  to  the  first  and  second  mortgages,  and  though 
y  could  not  compel  him  to  contribute,  he  could  not  avail 
w«lf  of  his  interest  in  the  third  mortgage,  but  they  would 
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be  entitled  ic»  ix)s>es>ion  until  they  were  reimbursed  his  pro- 
portion, and  that,  if  he  eleete^l  to  hold  under  the  third  mart- 
gage,  he  >hou]d  c».»ntribute  to  the  redemption  of  the  first  and 
stT^-*nd.  in  the  proi>ortit»n  hi>  interest  in  the  third  bore  to  tliat 
of  the  other  two  mi»rtiris<:'t:*s. 

l>ii^'lo^v  claims  that,  inasmuch  a«  in   his  judgment  it  will 
be  to  his  intt- rt??t,  with  a  view  to  ihe  coUeotion  of  his  debt, 
which  is  not  secureil  bv  mortjrafire  on  the  brewen',  that  his 
debtor?  ?hould  be  eomiK-lled  to  paj  off  his  mortgage,  the  coui"^ 
will  not  comjvl  him  to  a^-^ign  that  mortgage.     It  is  difficult 
to  see  how  the  e^»l lection  of  the  debt,  unsecured  by  mortgag^^* 
is  to  he  facilitated  or  acwlerateii  by  compelling  the  debtors  t^ 
pay  off  his  mortgage,  but  were  such  a  result  to  be  expect€cJ  ? 
that  would  not  prevent  the  court  from  doing  equity  betwe^^^ 
him  and  the  trustees  as  mortg-agces*.     It  is  the  equitable  rigt*  * 
of  the  truster's  to  W  j>eriuittcvi  to  redeem  his  mortgage,  an  *^ 
to  hold  the  premist-s  under  it,  until  they  shall  have  been  reincp-  ^ 
burs<\l  their  utTVssiiry  exjvnditure  to  that  end — the  principa.  ^' 
intert^t,  and  costs  duo  on  the  dei*ree.     And  they  have  a  rigt^*^^ 
to  an  assignment  oi  the  decro*;*.     Pat^Ite  v.  Ian  Anken,     '^ 
Bih-i'.  R.  VU  :  .1  •  -;;;  v.  Lr.Jjr.  S  X  Y.  44  ;  Cftcesebrou^ ^ 
V.  Mi'ki^rK  1  ,/v'oi:*.  (. 'i.  4U1* :  Svr*/*^  v.  Cooper^  lb.  42-^   ? 
^M.-:^,  v.  ^.  .<M.  1  c\.;\  5-3%  :  £j-^wW<  Cri^p,  1  -4a-.  133.    Tk:^^ 
txMiiplainants,  vmi   tiling  the    bill,  j\aid    into  court  the  fi^  ^^ 
amour.:,  ?vi.l*7o.  due  on  the  deeree.     They  had  previously 
teudrrt>l   it   to   RlgtKnv,  who.  as  Ivtore   stated,  refused    '^^ 
n?\v:vv  i:,  oxtvpt   iu  s;U;staotion  of  the  decree.     He  is  ib.^^^ 
en:i:It\l    to   inton^i   tn\    the    uunuv  s^-cured   bv  the  decr^5^? 
exivp:   that  which  is   a'.Iowcvl  on    money   jiaid    into  coa*^^* 
^:^.)i  v.  7»,vVt:/V  /:/jv,  1  K:.  Ck7.  Mn\  319. 

The  .'rvlcr  t«>  show  inir.s^^  will  Iv  made  absolute,  and 
inu;ac:ion  will  Iv  is^iu\l  rc<trainins:   Bigelow  from  selli 
uiKttr  the  dtvnv.     On  his  cxivuting  an  assignment  of  t*^^ 
deviw  ax;d  cxcinuion  to  the  trustees^,  in  trust,  to  secure  to  tt^ 
contributing  ivmplainants   the   rt^jvaymeut  to  them   of  tt^^ 
amount  by  ihem  i\Mitributt\l  to  the  rvdemption^  with  intere^^' 
on  so  much  tlu'iwf  as  is  princi^viK  tK^m  the  time  when  tb^ 
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money  was  paid  into  court,  he  will  be  permitted  to  take  the 
money  deposited,  with  the  interest  on  it,  payable  under  the 
rule  of  this  court. 

ITor  the  complete  protection  of  Bigelow,  in  respect  of  his 
claim  under  the  mortgage  held  by  the  trustees,  no  sale  under 
the  execution  will  be  permitted  without  the  previous  order  of 
the  court. 


Cool's  Executors  vs.  Higgixs  and  others. 

1.  Under  peculiar  circunwtances,  the  amount  of  certain  encumbrances 

ihich  were  upon  lands  sold  under  the  act  **to  authorize  tlie  gale  of  lands 

Hmiied  over  to  infantw,  or  in  contingency,  in  cases  where  such  sale  would  be 

^^fieial,"  and  clear  of  which  thev  were  sold  bv  the  master,  allowed  out  of 

^^  proceeds  of  sale. 

^  Executors  suing  for  legacies  cliarged  upon  land,  after  the  estate  has 
"*®  »»ettled,  and  having  no  interest  wliatever  in  the  legacies,  cannot  maiu- 
tain  the  nuit  without  joining  the  legatees,  as  complainants  with  them. 


Leonard  C.  Cool,  by  his  will  dated  December  19th,  1860, 
^^d  proved  on  the  24th  of  May  following,  after  directing 
Payment  of  his  debts  and  funeral  expenses,  gave  to  William 
^vis  $100,  and  to  David  Deats  and  Leonard  Cool  Davis 
^0  each,  these  legacies,  however,  were  not  to  be  paid  in  ten 
y^rs  unless  the  proceeds  of  his  farm,  over  and  above  keep- 
^^g  up  the  repairs,  farming  utensils,  and  stock,  and  the  sup- 
port of  his  wife  and  his  two  children,  should  be  sufficient  to 
P^y  them,  but  were  to  be  paid  whenever  the  surplus  should 
^  sufficient  for  the  puriK)se.  To  his  two  daughters,  Anna 
^^d  Mary,  the  children  above  mentioned,  he  gave  all  his 
P^perty,  subject  to  the  charges  and  restrictions  thereinafter 
*^entioned,  for  life,  with  remainder  in  fee  to  their  lawful  issue 
V^howere  to  take  per  stirpeSf)  or,  if  only  one  of  his  daughters 
should  leave  lawful  i&sue,  to  such  issue  in  fee,  on  the  death 
^f  the  survivor  of  his  daughters.  In  the  event  of  the  death 
^fboth  of  hU  daughters  without  leaving  lawful  issue,  the 
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property,  subject  to  the  charges  and  provisions  before  referred 
to,  was  to  go  to  his  brother  Andrew  and  his  sisters  Mary  Ann 
and  Margaret,  and  the  survivors  and  sur\'ivor  of  theai|  in  fee. 
To  keep  a  home  for  his  family,  he  directed  that  his  wife  and 
daughters  should  occupy  his  farm  and  share  equally  in  it3 
produce  and  proceeds,  each  to  have  a  third  of  the  surplus^ 
during  life,  subject  to  the  provisions  before  alluded  to,  but  i^ 
either  of  his  daughters  should  leave  the  homestead,  she  w»^ 
to  receive  only  a  third  of  the  surplus  after  the  support  an<i 
clothing  of  her  mother  and  sister  should  have  been  taken  out- 
Out  of  the  proceeds  of  the  farm,  as  a  common  fund,  thp^ 
were  to  keep  up  the  property  as  well  in  implements  and  stocl^  9 
as  in  buildings,  fences,  &c.     They  were  not  to  encumber  thu*'^ 
property,  but  in  case  of  the  destruction  of  the  buildings  \>y 
fire  or  other  misfortune,  which  would  make  it  necessary  t.o 
raise  money,  or  if  it  should  be  necessary  to  raise  money  fSo^ 
their  support,  they  were  to  mortgage  two  lots  of  land  whicr*^ 
he  designated  for  the  purpose.     The  will  declared  that  tlm*^ 
provision  for  his  wife  was  in  lieu  of  dower.     It  provid^?^ 
that  if  his  wife  should  re-marry,  she  should,  in  lieu  of  tt*^ 
provision  made  for  her  as  above  stated,  only  be  allowed  tl^^ 
property  she  brought  him,  and  an  annuity  of  $50  for  fifte-^'^ 
years  after  her  re-marriage ;  the  annuity  to  cease,  however,  o^ 
her  death,  before  the  expiration  of  that  period.     The  testa^^*' 
directeil  that  the  lot  owned  by  him  in  the  burying  ground^    ^^ 
Larison's  corner,  should  be  enclosed  by  his  executors,  witl^  * 
neat  and  substantial  fence,  to  be  made  in  whole  or  in  part  <>^ 
irt>n,  and  that  the  lot  be  kept  up  in  a  neat,  tasteful,  and  ornii' 
mental  manner.     The  will  charges  the  testator's  estate  wi*^ 
the  payment  of  the  legacies,  ex|)enses,  and  whatever  may    ^ 
neeileii  for  the  purj>ose  of  carrjHng  out  the  will. 

On  the  27th  of  November,  18G7,  the  real  estate  of  th^ 
testator  was  sold  at  public  auction,  by  the  order  of  this  cour*r 
under  and  by  virture  of  proceedings  under  the  act  "to  ^^^ 
thorixc  the  sale  of  lands  limited  over  to  infants,  or  in  co^" 

wncy,  in  cases  where  such  sale  would  be  beneficial/'  f^ 
then  purchased  by  the  defendant,  Nathaniel  Higginsy  ^ 
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tho  price  of  $17,020.58.  The  sale  having  been  confirmed,  a 
deocJ  of  conveyance  in  fee  simple  was  made  to  him,  pursuant 
to  tile  order  of  this  court,  on  the  28th  of  March,  1868,  and 
th^  money  paid  into  court.  On  the  7th  of  August,  1872,  the 
sairviving  executors  filed  their  bill  against  Higgins  and  the 
p^i^'sons  other  than  the  legatees  interested  in  the  fund,  to  com- 
pel payment  of  the  legacies  and  the  amount  necessary  to  build 
th^  fence  around  the  cemetery  lot,  and  to  put  and  keep  the 
l^t;  in  order,  according  to  the  directions  of  the  will  in  that 
l^lialf.  The  personal  estate,  except  an  insignificant  balance, 
^^«  exhausted  in  the  payment  of  the  debts  and  funeral  and 
testamentary  expenses. 

Ilhe  cause  was  argued  on  final  hearing,  upon  the  pleadings 
*^cl  proofs. 

-21/r.  G.  A,  Allen,  for  complainants. 

J/r.  A,  WxuiSy  for  defendant,  Higgins. 

The  Chancellor. 

This  case  was  before  this  court  in  1873,  upon  a  general 
d^ttarrer,  filed  by  the  defendant,  Higgins,  to  the  bill  of  com- 
plaint    Cool's  Executors  v.  Higgins^  8    C,  E.  Green  309. 
T'he  late  Chancellor  there  held  that  the  executors  could  main- 
^in  the  suit  for  the  recovery  of  the  money  requisite  to  enable 
tnem  to  comply  with  the  direction  of  the  will  in  respect  to 
^Qe  cemetery  lot,  but  expressed  no  opinion  as  to  whether  they 
^uld  maintain  it  so  far  as  the  legacies  due  to  the  resi>ective 
*^tee8  are  concerned.     He  held  that  Higgins   purchased 
Ae  land  subject  to  the  encumbrances  on  it.     It  now  clearly 
appears,  that  at  the  sale  under  the  act  "  to  authorize  the  sale 
rf  lands  limited  over  to  infants,  or  in  contingency,  in  cases 
^nere  such  sale  would  be  beneficial,"  the  master,  prior  to  set- 
"^g  up  the  property,  publicly  proclaimed  to  the  bidders  and 
^  all  who  were  in  attendance,  that  the  premises  would  be 
wldfree  and  discharged  of  all  liens,  charges,  and  encumbrances 
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thereon,  under  or  bv  virtue  of  the  will.     All  the  persons  in 
being,  who  were  interested  in  the  property,  were  parties  to 
the  proceedings  under  the  act,  and  were  duly  brought  in  under 
them.     The  solicitor  of  the  petitioner  therein,  (the  petitioner 
was  one  of  the  life  tenants,)  assured  Higgins  at  the  sale,  and 
before  he  purchased,  that  the  land  was  to  be  sold  free  of  all 
encumbrances,  and  the  husband  (a  lawyer)  of  the  other  life 
tenant  gave  him  the  same  assurance  at  the  same  time.    Hig- 
gins, relying  on  these  representations  and  assurances,  bid  for 
and  purchasetl  the  property,  and  paid  the  purchase  money  aad 
took  his  deed,  accordingly. 

Tliat  he  would,  under  the  circumstances,  have  been  relieveo 
from  his  purchase,  on  application  in  due  time,  on  the  grouad 
of  mistake  arising  from  the  proclamation  and  assurances  re- 
ferred to,  there  can  be  no  doubt.  That  he  made  no  applica- 
tion was  due  to  his  confidence  in  them.  The  bill  in  this 
cause  was  not  filed  until  over  four  vears  after  his  deed  was 
delivered  to  him.  All  those  who  are  interested  under  tb^ 
devise,  except  the  legatees,  are  parties  to  this  suit.  The  fund 
derived  from  the  sale  was  brought  into  court.  The  late 
Chancellor,  in  the  order  fixing  the  allowance  to  the  owners 
of  the  particular  estate,  provided  for  the  payment  out  of  tb^ 
interest,  of  the  legacy  of  ?50  a  year,  for  fifteen  years,  given 
to  the  testator's  widow  by  the  will,  in  the  event  of  her  T^ 
marriage.  By  decree  of  May  9th,  1871,  he  set  apart  a  part 
{:&86.10)  of  the  annual  interest  of  the  fund  for  accumulation^ 
for  the  benefit  of  those  in  remainder.  The  owners  of  the 
property  have  had  the  benefit  of  a  sale  of  the  premises  fr^ 
of  the  encumbrances  in  question  in  this  suit,  and  the  fund  ^^ 
court  is  correspondingly  greater,  accordingly. 

This  fact  did  not  appear  in  the  case  when  it  was  before  the 
late  Chancellor.  The  conclusion  at  which  I  have  arriv^ 
depends  on  the  peculiar  circumstances  of  this  case,  and  do^ 
not,  therefore,  militate  against  the  doctrine  expressed  in  bi^' 
opinion,  that  the  purchaser  at  such  a  sale  buys,  subject  to  e^" 
isting  encumbrances.  The  payment  to  the  testator's  wid^'^ 
of  the  annuity  above  referred  to,  out  of  the  fund  in  co*^^ 
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iSy  it  may  be  observed,  in  conflict  with  that  opinion.     It 
pears  to  me  clear,  that  as  between  Higgins  and  the  fund, 
5   equities  are  all  in  favor  of  the  former.     There  can  be  no 
aity  in  compelling  him,  under  the  circumstances,  to  pay 
5   money  charged  on  the  land.     The  fund  should  pay  it. 
It  was  objected  on  the  hearing,  that  the  executors  were  not 
titled  to  a  decree  as  to  the  legacies  to  William   Davis, 
avid  Deats,  and  Leonard  C.  Davis.     The  bill  alleges  that 
e  legatees  look  to  and  call  upon  the  executors  for  payment. 
he  executors,  therefore,  may  be  regarded  as  filing  the  bill 
9  trustees  for  the  legatees.     But,  if  so,  the  legatees  should 
lave  been  made  complainants,  with  the  executors.     They  are 
lot  parties  to  the  suit.     The  estate  has  been  settled  so  far  as 
payment  of  the  debts  is  concerned,  and  all  the  personal  estate 
^  been  administered,  except  a  balance  of  $20.69,  remaining 
in  the  hands  of  the  executors.     The  executors  have  no  in- 
terest in  those  legacies.     They  therefore  file  their  bill  as  to 
them  as  mere  naked  trustees.     It  does  not  appear,  except 
from  the  statement  of  the  bill  above  mentioned,  that  the  leg- 
atees have  authorized  them  to  collect  their  legacies,  or  that 
they  are  desirous  that  they  should  be  collected.     The  cause 
^ust  stand  over  until  the  necessary  amendment  be  made  by 
'^ing  the  legatees,  parties  complainant.     Fish  v.  Howlandy 
1  Paige  20.     When  that  shall  have  been  done  there  will  be 
a  decree  directing  the  payment  of  the  legacies  out  of   the 
"ind,  and  for  a  reference  to  ascertain  the  amount  due  on  the 
^^gaeies,  and  the  amount  requisite  to  be  paid  to  the  executors 
^answer  the  directions  of  the  testator  in  respect  to  the  lot 
iQtheoemetery,  (the  testimony  on  this  head  not  being  explicit 
^ough  to  warrant  a  decree  without  a  reference,)  and  also  to 
^**rtaia  the  proportions  in  which  those  amounts  should  be 
oorneby  the  estates  for  life  and  in  remainder,  respectively. 


I" 
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Leggett  v8.  Doremus  and  others. 

1.  A  judgment  recovered  against  a  devisee  for  life,  ves^ted  under  the  will 
with  power  to  consent  that  tlie  executori?  should  sell  the  real  estate  at  thei^ 
discretion,  and  appropriate  the  income  for  the  supiwrt  of  such  devisee  aii<^ 
his  family,  during  the  devisee's  life,  does  not  work  an  extingfuifchment  o» 
the  i>ower.    The  lien  of  the  judgment  is  subject  to  the  i>ower. 

2.  The  ix)wer  to  consent  to  a  sale  is  not  extinguished  in  all  cases  whei"^ 
the  donee  of  the  jwwer  is  the  life  tenant,  even  by  the  absolute  alienitio** 
by  him  of  his  life  estate.  The  rule  is,  that  so  long  as  nothing  is  donei*"* 
derogation  of  the  alienee's  estate,  the  alienation  has  no  oi)eration  on  th^ 
power. 

3.  AVhen  a  })ower  is  executetl,  the  jMjrson  taking  under  it,  takes  undc*" 
him  who  created  the  power,  and  not  under  him  who  executes  it.  The  onl^ 
exceptions  are,  when  the  person  executing  the  iK>wer  has  granted  a  lea=^ 
or  any  other  interest  which  he  may  do  by  virtue  of  his  estate,  for  then  1"** 
is  not  allowed  to  defeat  his  own  act.  But  suffering  a  judgment  is  not 
within  the  exception  as  an  act  done  by  the  party ;  it  is  a  proceeding  ' '* 
invitumj  and  therefore  falls  within  the  rule. 


On  motion  to  dissolve  injunction. 
J//*.  W.  S.  Whitehead,  for  tlie  motion. 
Mi\  J.  W.  Taylor^  amtra. 

Tjie  Cjiancellor. 

Goline  Doremus,  who  dieil  about  April  1st,  1873,  by  1*^^ 
will  gave  and  devised  to  his  son  Charles  the  use  and  oocti- 
pancy  of  a  certain  lot  of  about  half  an  acre  of  land  in  Bloan^" 
field  township,  in  the  county  of  Essex,  with  the  buildinS? 
and  improvements  thereon,  during  Charles'  natural  life,  ft*^ 
and  clear  from  all  encumbrances,  and  after  Charles'  death,  ^^ 
the  surviving  children  of  Charles,  in  equal  shares.     The  vnA 
also  provides  that  the  land  may,  nevertheless,  be  sold  aD" 
conveyed  in  the  lifetime  of  Charles,  by  his  consent  in  writiogy 
at  the  discretion  of  the  executors,  and  that  if  the  sale  shoold 
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be  so  made,  the  net  proceeds  thereof  shall  be  considered  and 
disposed  of  as  part  of  the  residue  of  the  testator's  estate; 
wh  ich  residue  he,  by  the  will,  gave  and  devised  to  his  execu- 
totr^  in  trust,  to  be  held  by  them  after  the  decease  of  his  wife, 
aad  the  net  interest  or  income  thereof  to  be  paid  or  appropri- 
at^^<Ll  at  their  discretion,  for  the  support  of  Charles  and  his 
facnily,  during  the   lifetime   of  Charles;    after   his  decease 
su<>li  residue  is  to  be  equally  divided  between  the  surviving 
children  of  Charles.     The  executors  named  in  the  will  are, 
th^    testator's  wife,  his  son  Cliarles,  Joseph  K.  Oakes,  and 
Thomas  C.  Dodd,  all  of  whom,  except  the  widow,  proved  the 
will.    The  complainant,  on  the  25th  of  July,  1873,  recovered 
a  judgment  in  the  Circuit  Court  of  the  county  of  Essex, 
against  Charles  and  his  son  Michael,  for  the  sum  of  $686,26, 
anil  on  the  6th  of  August,  of  the  same  year,  issued  a  fia^i 
Mdm  de  bonis  et  terrisy  and  caused  it  to  be  levied  on  the  right, 
title,  and  interest  of  the  defendants  in  the  land  above  men- 
tioned.    The  bill  alleges  that  sufficient  goods  and  chattels  of 
the  defendants  not  being  found,  the  sheriff,  in  order  to  satisfy 
t^^e  judgment,  has  advertised   for  sale  the   right,  title,  and 
^ttterest  of  the  judgment  debtors  in  the  land,  but  that  the 
^Giplainant  is  apprehensive  that  Charles  will,  for  the  purpose 
^f  putting  the  property  beyond  the  reach  of  the  complainant, 
^^<1  to  hinder  and  defeat  him  in  the  collection  of  his  judgment 
^^bt,  consent  and  procure,  unless  prevented  by  this  court,  a 
^'e  and  conveyance  of  the  property  before  it  can  be  sold 
^^der  the  execution.     It  further  states  that,  if  such  consent 
should  bjB  given,  and  the  executors  should  sell  and  convey  the 
P^mises,  the  complainant  will  be  defeated  in  the  recovery  of 
"is  debt,  and  the  proceeds  of  the  premises  will  be  placed 
^nder  the  control  of  Charles,  and  put  beyond  the  reach  of 
the  complainant  and  the  other  creditors  of  Charles.     The  bill 
P^yg  that  Charles  and  Michael  may  be  compelled  to  pay  and 
^tisfy  the  jadgment  and  execution,  or  to  refrain  from  hin- 
dering and  defeating  the  satisfaction  thereof,  by  procuring  a 
^«  by  the  executors^  and  that  Charles  may,  to  the  end  that 
^  property  may  be  sold  under  the  execution,  be  restrained 
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from  consenting  to  a  sale  by  the  executors.  On  the  filing  of 
the  bill  an  injunction  was  granted,  and  motion  is  now  made 
to  dissolve  it,  on  the  ground  that  there  is  no  equity  in  the 
bill. 

The  claim  to  relief  is  based  on  the  ground  that  the  power 
to  consent  to  a  sale  by  the  executors,  is  a  power  appendant, 
and  that  the  judgment  against  Charles,  works  au  extinguish- 
ment of  it.     The  bill,  however,  alleges  that  the  executors  can 
make  a  good  title  notwithstanding  the  judgment,  and  its  ob- 
ject is,  obviously,  not  to  prevent  a  cloud  upon  the  title  to  be 
acquired  under  the  judgment  and  execution,  but  to  preveD^ 
the  executors  from  selling  the  property  under  the  power  given 
by  the  will,  in  order  that  the  complainant  may  thus,  by  sa\^ 
of  the  life  estate,  be  enabled  to  collect  the  amount  due  on  h*^ 
judgment.     Why  should  the  court  do  this?     The  trust di^ 
not  proceed  from  the  debtor,  nor  is  any  fraud  alleged.    Tt»^ 
bill  does  not  seek  to  reach  any  equitable  interest  of  thedebto^ 
but  merely  invokes  the  restraining  power  of  the  court  in  ati^ 
of  the  levy  made  upon  a  legal  estate,  not  with  a  view  to  r^ 
moving  a  fraudulent  encumbrance,  or  vacating  a  frauduleM^ 
conveyance,  but  to  prevent  the  exercise  of  a  power  by  tl^^ 
executors,  a  power  with  which  they  were  invested  by  tJ^^ 
testator  for  the  purpose  of  protecting  his  bounty,  and  securii'S 
^t  to  the  objects  for  which  it  was  bestowed,  and  to  the  persou* 
whom  alone  he  intended  to  benefit  by  it.     The  testator^  ^^ 
making  this  provision  for  sale,  probably  had  in  view  the  voTf 

contingency  now  presented — the  effort  of  a  creditor  of  Charles 

• 

to  subject  the  land  to  the  payment  of  his  debt.  It  is  mani- 
fest that  he  intended  to  secure  the  property,  or  the  proceeds 
of  it,  to  the  support  of  Charles  and  his  family,  beyond  sach 
contingency.  If  the  complainant's  judgment  has  indeed  d^ 
prived  Charles  of  the  power  to  'consent,  there  is  no  occasion 
for  this  suit.  Said  Lord  Eldon,  in  Thorpe  v.  Goodall,  1' 
Ves.  388,  where  a  bill  was  filed  by  the  assignees  of  a  bank* 
rupt,  who  was  seized  for  life,  with  ageneral  power  of  appoint' 
ment,  with  remainder  in  default  of  appointment  to  the  heii^ 
of  his  body,  to  compel  him  to  execute  the  power  of  appoint*' 
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ment  for  the  benefit  of  his  creditors,    "  If  the  estate  of  the 
bankrupt  has  passed  under  the  assignment,  so  that  the  power 
is  destroyed,  then  there  is  no  occasion  for  this  bill.     If  the 
transfer  of  the  life  estate  has  destroyed  the  power,  according 
to  the  reasoning  of  Mr.  Sugden  in   his  book,  (which   is  in 
many  respects  excellent,)  that  as  it  is  a  power,  in  a  sense, 
coupled  with  an  interest,  that  interest  has  so  passed  under  the 
assignment  that  the  power  no  longer  exists,  then  the  plain- 
tiffs have  nothing  to  do  here."     On  the  other  hand,  if  the 
levy  has  not  deprived  Charles  of  the  power  to  consent,  (and 
that  is  the  view  presented  by  the  bill,)  on  what  ground  can 
the  aid  of  this  court  in  the  premises  be  successfully  invoked? 
In   Wetnwre  v.  MidmeVy  6  C'.  E,  Green  242,  a  case  somewhat 
similar  to  this,  a  judgment  against  a  life  tenant  was  held  to 
be  subordinate  to  an  absolute  power  of  sale  vested  in  execu- 
tors.   In  that  case,  the  testator,  by  his  will,  gave  to  his  son  a 
life  estate  in  his  mansion-house  and  part  of  the  grounds  be- 
longing to  it.     Subsequently  in  the  will,  he  authorized  his 
executors  to  sell  and  convey  all  or  any  part  of  his  real  estate. 
I^  'Was  held  by  this  court,  that  under  that  provision  the  exec- 
utors had  power  to  sell  and  convey  in  fee  the  mansion-house 
property  devised  to  the  son  for  life,  and  that  their  deed  con- 
^^ed  to,  and  vested  in  the  grantee,  the  premises  free  of  the 
*ife  estate.     jBaco^  v.  Wetmore,  2  C.  E.  Green  250.     The  will 
^^  proved  in  1852.     In  1851   a  judgment  had  been  recov- 
?^  and  was  still  subsisting  against  the  son,  for  a  consider- 
able sura,  in  the  Supreme  Court  of  this  state.     The  executors 
^Wthe  mansion-house  premises  in  1852,  and  in  1869,  under 
^^  alias  execution  issued  on  the  judgment  above  mentioned,  a 
^€vy  was  made  on  that  property.     It  Svas  held  that  the  sub- 
^uent  power  in  the  will  to  the  executors  to  sell  all  or  any 
^^  the  lands  devised,  must  prevail  over  the  former  devises, 
^Wch  must  be  taken  as  subject  to  this  power  and  its  execu- 
^^OD,  and  that  therefore  it  followed  that  the  judgment  and 
^€cution  most  be  subordinate  to  the  absolute  i>ower  of  sale 
^®ted  in  the  executors.     In  the  present  case  the  devise  is  of 
«e  use  and  oocupancy  of  the  land  to  Charles  for  his  life,  free 
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from  all  eneainbraDccSy  with  remainder  to  his  sum\ 
children  in  equal  shares,  with  power  to  the  executors  to 
and  convev  the  property  in  Charles'  liletime,  notwithsta 
ing  that  devise,  at  their  discretion,  but  not  without  his  \i 
ten  consent.  In  case  of  such  sale,  the  proceeds  are  to 
into  the  residue  of  the  estate,  and  with  it  to  be  held  in  t 
bv  the  executors  after  the  decease  of  the  testator's  widow, 
the  net  interest  or  income  to  be  appropriated  by  them  at  t 
discretion,  to  the  support  of  Charles  and  his  family,  and  s 
his  death  the  r^idue  to  be  equally  divided  between  his 
viving  children.  Here,  then,  is  a  power  of  sale  at  the  dis 
tion  of  the  executors,  clogged  only  by  the  necessity  of  obt 
ing  the  written  consent  of  Charles.  The  lien  of  the  judge 
and  execution  must  be  subject  to  this  power  and  the  exei 
of  it,  at  the  discretion  of  the  executors,  unless  the  judge 
works  an  extinguishment  of  the  power.  The  complaii 
claims,  that  by  virtue  of  the  judgment,  execution  and  1 
the  power  to  consent  is  taken  away :  if  not  legally,  i 
equitably ;  and  therefore,  the  power  of  sale  is  annulled ; 
is,  that  the  judgment,  execution  and  levy  are  to  be  regai 
as  an  absolute  alienation  by  Charles,  from  which  he  ought 
to  be  permitted  to  derogate.  lie  insists  that  the  bankru 
of  Charles  would  destroy  his  power  to  consent,  and  therei 
by  parity  of  reasoning,  the  recovery  of  a  judgment  against 
would  do  so.  But,  bankruptcy  does  not,  in  all  cases,  e> 
guish  the  power  of  the  life  tenant  to  consent  to  a  sale.  JBi 
worth  V.  Goose,  20  Bear.  Ill:  Ei^ell  v.  Hammersky 
Beat,  255  ;  Simpson  v.  Bathursl^  L.  B.  5  Chan.  App.  19 
Xor  is  the  power  to  consent  to  a  sale  extinguished  in 
cases  where  the  donee  of  the  |>ower  is  the  life  tenant,  even 
the  absolute  alienation  by  him  of  his  life  estate.  Waii'^^ 
V.  Farn,  16  Sim.  625 :  Alexander  v.  Mills.  L.  B.  6  CI 
App.  124 ;  see  also,  Long  v.  Bankin,  2  Suffd.  on  Poic, 
Am.  ed.)  Appx.  513 ;  Walmesly  v.  Butterworih,  Coote 
Mortgages  J  App.  573 ;  Tyrrell  v.  Marsh,  3  Bing.  31 ;  J)a 
T.  BuA^  MeCt.  &  Yo.  57 ;  Jones  x.  MlnKood,  10  Sim.  I 
r.  BuUtdey,  Doug.  292. 
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The  rule  is,  that  so  long  as  nothing  is  clone  in  derogation 

of  the  alienee's  estate,  the  alienation  has  no  operation   on  the 

power.     The  donee  cannot  defeat  his  own  grant.     On  this 

principle  rests  the  decision  in  Piers  v.  TuitCy  1  DriL  A-  Wal. 

279,  which  was  a  case  where  a  person  seized  of  a  life  estate 

in  lands,  and  being  indebted  in  various  sums  of  money  secured 

by    his  bonds,  filed  a  bill   to  restrain  proceedings  at  law  on 

them,  on  account  of  usury,  and  then  entered  into  a  consent  in 

the    cause  with  his  creditors,  whereby  it  was  agreed  that  a 

certain  sum  should  be  found  due  on  a  foot  of  those  bonds, 

and   the  consent ,  was  embodied  in  the  master's  report  and  a 

decree  pronounced  declaring  that  that  sum  was  due  and  well 

charged  on  the  lands  in  the  pleadings  mentioned ;  and  it  was 

held  that  the  consent  was  such  an  act  or  contract  on  the  part 

of  the  debtor,  as  when  acted  on  and  embodied  in  the  decree  of 

^^e  court,  deprived  him  of  the  right  of  executing  a  power  to 

charge  the  life  estate  with  portions  for  younger  children,  so  as 

^  affect  the  rights  of  creditors  under  the  decree  which  had 

attached  upon  his  life  estate. 

But,  is  the  complainant's  judgment  at  law,  in  this  case,  to 
^  regarded  as  an  alienation  of  his  life  estate  ?  Said  Lord 
I'enterden  in  Doe  d.  Wigan  v.  Jones,  10  B.  &  C.  459,  "It 
"as  been  established  ever  since  the  time  of  Lord  Coke,  that 
^ten  a  power  is  executed,  the  person  taking  under  it  takes 
^^der  him  who  created  the  power,  and  not  under  him  who 
executes  it.  The  only  exceptions  are  where  the  person  exe- 
cuting the  power  has  granted  a  lease  or  any  other  interest 
^nich  he  may  do  by  virtue  of  his  estate,  for  then  he  is  not 
allowed  to  defeat  his  own  act.  But  suffering  a  judgment  is 
^^t  within  the  exception  as  an  act  done  by  the  party,  for  it  is 
^nsidered  as  a  proceeding  in  invUum,  and  therefore,  falls 
within  the  rule."  In  that  case,  an  estate  had  been  conveyed 
^  such  uses  as  a  person  should  by  deed  appoint,  and  in  the 
'^'^fiantime,  to  the  use  of  himself  for  life,  and  afterwards  a 
judgment  was  recovered  against  him,  and  after  the  entry  of 
"icJQdgmenty  he  mortgaged  the  property,  appointing  the  use 
for  five  hundred  years,  and  aft«r  the  execution  of  that  deed, 
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the  Jfa«!^:iu«ef3t  oned:x«:*r  sued  oot  an  ^iegit.  It  vas  held  th^ar 
like  lieo  u|»n  the  laod  «a>  defeated  by  the  execution  of  iM^e 
pC'wer. 

In  /*:-!r  -i.  J/rrtfi%45Wi-:-n  v.  Carifr.  S  J.  ^.  57,  where  a  Icss^* 
i»ve&ia:od  no:  xo  alien  or  inasfer  airar  hi*  lease,  and  after- 
war^i-i  a?kavwle\l^ed  ajodzizien:  on  which  the  lease  was  ttke^ 
:u  rX'f:iini.>n  and  sold,  it  was  held  chat  this  sale  was  not  * 
ior:\:::::r-j  of  ihr  lei?e.  In  thai  case,  the  lessc^r  broogbt  M* 
eev^niec:  ajaias:  :he  purchaser  oi"  the  lease.  Lord  Kenyot* 
said  :LtT^  was  a  difVrvaet  between  tlNise  ace  which  a  futy 
d:^:**  v.luararliy.and  :h'>?e  whivh  pass  ia  imritrnm;  thatjnd^' 
Orcis  :u  tv-Dienip'-atioa  of  law  always  pass  w  mriifiim.  ti»^ 
tha:   :hi:  T%as  n:-:  ais  aI:ena:ion  within  the  meaning  of  lb* 

Tr.-cri-  is  no  t*;u:iablr  ffnr-uad  in  the  bill  on  which  thi= 
our:  v:au  l*r  askt^i  :o  excen«i  :rs  sup[K-n  to  the  complaio- 
aii:'>  li-.:^.  Chs  :he  K<h-cr  hai^K  :;  is  lather  its  duty  to  gi^* 
efe:^  :  •  :i:r  is:-.  :-.:;o:;  of  the  le^^aior  in  the  devise  unda:  «>D- 
si^iers:::::.  The  :-:-wtr  of  ?alr  was  nv<  piven  for  the  benefit 
of  C'rjkriT:^  iiv:;e.  lu:  f^r  :r.e  Ivcen:  oz  his  fiunilv  also.  It  JS 
evii'.u:  :r-i:  ia  :::t  *::n  of  :"r.e  -'?^  and  nxvapancy  of  the  piop- 
er:v  ::.-:  :e<:d;-.  r  L^^i  :he  <a:::e  dt:^i^n  and  sou;k:h;  to  effict  tt^ 

I:  :::av  i^^  rvr-irked  :hac  triis  court  will  soio^ 


■  • 

* 


::.e    txtiii^uisr.niea:  or   saon  a   power.      I* 

f    .;.:■..:  •  -  V.  r*.'.  ^.  ■«.%  rtivriivi  in  a  noce  in  1  £um.  d'  If/' 

4:1.  T»  r.-T:  i  fi-.htr.  hAvir.T  a  fuE-i  f:r  lire  with  remainder  w> 

*-  ■ 

Lis   ."  .!.:rc::   ;u  su::.  shirts  as  hir  sii-:<ild  appoint,  and    ^ 

■:f  ::.:  :«.'^--.:  f.r  rh^  vur:vr<  :f  Yt<c:rvc  i-  himself  thesb*'* 
::  1  L  I  ^h.  h.^.;  v::tv:.  iuvl  wL.ije  exevtitar  and  legatee  *** 
-af'is,  :: ;  .vo:-:  r:fv.>oi  :o  ^iv-:  ;  rts^n:  e5=\.Hi  to  the  release  ^ 
fiT  ir  ::  .:nr:.:-vi  :.  y-:<:  >,::h  shjirv  is  him,  although  ^ 
}•.  T-.T  .  is,  ir  fi:.:,  t\:iri;M!she\:  Vy  :he  nL-Iofc<e.  And  5=  * 
^cnrii  :  r?c«.f>I:- :::.  if  :hr  v:u:y  of  ihe  d:?xe  rei)uii>es  him  ^^ 
ex-ir.*-^.  A  ;*:w-.c  jl:  a  fuuiiv  :;;uv,  he  oa:i:>x  extinguish  il  W^ 

Tfess  •5fcsie  di&r>  e^sientialLy  frvxa  one  whef«  the  gift  is  of  • 
fiiieescaie,  vi:h  a  |vwier  to  the  liN^  teoant  to  con^d  a  akb/ 
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li«  direction  or  appointment.  There,  the  life  tenant  moves 
the  arm  of  the  trustee  at  his  will  and  for  his  own  advantage. 
Here,  the  sale  rests  in  the  discretion  of  the  trustees,  qualified 
only  by  the  necessity  of  obtaining  the  consent  of  the  life  ten- 
ant to  the  exercise  of  that  discretion.  The  power  of  sale  is 
m  them,  not  in  him.  However  much  he  may  desire  a  sale, 
It  cannot  be  had  except  at  their  dij^crction. 

To  grant  the  prayer  of  this  bill  would  be  to  defeat  the 
manifest    intention  of  the   testator,  as   well    by   depriving 
Cbarles  and  his  family  of  all  use  and  occupation  of  the  prop- 
erty, during  his  lifetime,  and  so  of  all  benefit  of  the  devise 
during  his  life,  as  by  depriving  the  executors  of  the  power 
conferred  by  the  testator  for  the  protection  of  the  subject  of 
his  bounty,  and  to  secure  it  to  its  appropriate  objects ;  and  it 
would  be  to  deprive  those  in  remainder,  as  well  as  Charles,  of 
the  benefit  of  the  exercise  of  that  power. 

The  judgment  creditor  has  obtained  a  lien  on  such  estate, 
Wid  only  on  such  estate,  as  well  as  to  tenure  as  otherwise,  as 
^y  the  provisions  of  the  will  has  been  created.  If  the  estate 
he  nncertain,  he  has  no  equity  to  call  on  this  court  to  add 
^*rtainty  to  it.  If  its  tenure  be  weak,  he  has  no  equity  to 
^11  on  this  court  to  strengthen  it. 

If, as  before  remarked,  the  power  to  consent  is  extinguished 
V  the  judgment,  then  no  relief  is  needed  in  the  premises. 
^  it  be  not  so  extinguished,  there  is  no  case  made  by  the  bill 
to  induce  this  court  to  exercise  its  power,  under  the  circum- 

I^oes,  to  prevent  a  sale  by  the  executors. 
The  injunction  will  be  dissolved  and  the  bill  dismissed, 
^ith  costs. 


1 


PiEjRSOX  and  others  vs.  Hitchner  and  others. 

^'  Notice  of  application  for  assignment  of  dower,  by  publication,  where 
"1  the  peTHona  interested  in  the  lands  reside  in  this  state,  is  a  nullity,  and 
••Hpunent  of  dower  to  a  widow  under  proceedings  had  u])on  such  notice, 
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2.  Miii(»r>  wh4»  haventt  guurJiaii''.  art'  entitk'd  to  notice  of  such  appl 
tion.  and  pianUan-:  O'f  litem  ^hoiiM  Ik.'  a]»|»*>inted  for  them. 

3.  The  Court  of  (.*hani*ery  ha-*  |M»wer  to-cl  a«itiean  excessive  a»i«ignn 
nf  iluwfr.  It  ha<  un<loiibtv<I  jiiri'^iirtioa  over  the  whole  subject,  in 
otmiK'tt-nt  tu  administer  the  appropriate  relief  on  e<|uitable  term^ 

4.  Tiie  widow  havini;  marrie<l  ajj^tin.  and  her  hu.«)iaDd  having  made 
[•ntvemenl-*  *»n  that  part  of  the  land*  a.-<i>i|Erne«i  to  the  widow,  at  the  peq 
«»f  ihepaniejs  JH.'ekintf  to  set  the  assi^rnmenl  aside,  he  is  entitled  to  com] 
s:ition  thtVefor.  and  he  and  \\i<  wife  nra*t  ac\"Ount,  as  trustees,  to  the  In 
ff  ir  the  re:t>onable  annual  value durimr  the  lime  they  have  enjoyed  it,  of 
exii--«*  wHit'h  may  apj^'ar  o\'  the  dower  a<  asrigned.  beyond  the  pn 
ijuantity  wlHi'li  may  W  an'ertaine*!  uiMm  a  rea<imeasurement. 


Bill  for  iniiinction,  anil  to  sot  aside  assignment  of  dov 
On  final  hearing  on  pleadings  and  proofs. 

J//'.  F.  F,  Westcott,  for  eomplainants. 

Mr,  J.  J,  litevesy  for  defendants. 

The  CHANC'KLLt)R. 

Philip  Pierson,  late  of  thecounty  of  Cumberland,  in 
state,  dioil  on  the  21st  of  July,  1,^33,  intestate,  leavin 
widow  and  five  minor  ehildren,  the  youngest  of  whom 
j>ear?  to  have  been  but  two  years  old,  and  the  oldest  but  ei 
his  heirs-at-law.  One  of  the  ehildren  has  sinee  died, 
another  seems,  from  the  evidence,  to  be  non  compos  iiu 
At  the  time  of  Philip  Pierson's  death,  he  owned  a  fan 
one  hundrtH.1  aeres,  lying  partly  in  Cumberland  and  jmrtl 
Salem.  The  wiilow,  having  in  May,  1854,  marrieil  El 
Hitohner,  applie<l  with  him  to  the  Ordinary,  on  the  5t 
July  of  that  year,  by  petition,  for  the  assignment  of 
dower,  under  the  **  act  relative  to  dower."  The  petitioi 
leged  that  the  |K*titioner  had  eauseil  at  least  four  weeks'  n- 
of  the  application  to  be  given  to  all  jH^rsons  interested  ic 
real  estate,  by  publication  in  the  West  Jersey  Pioneer,  a  n* 
paper  printed  and  published  at  Bridgeton,  in  Cumber 
'YMiDty,  and  circulating  in  the  neighborhood  of  the  propt 
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It  does  not  appear  from  the  petition,  nor  otherwise  in  the 
proceedings,  who  the  persons  interested  were.     On  the  filing 
of  the  petition,  commissioners  were  appointed  to  assign  the 
dower,  who  accordingly  set  off  to  the  widow,  forty  acres  of 
the  farm,  including  that  part  on  which  were  the  dwelling- 
house  and  all  the  rest  of  the  farm  buildings.     Their  report  is 
dated  October  20th,  1854.     Eli  P.  Hitchner  took  out  letters 
of  guardianship  of  the  persons  and  estates  of  the  children,  in 
September,  1854.     On  his  marriage  to  Mrs.  Piersen,  he  took 
possession  of  the  whole  farm  and  remained  there,  his  wards 
residing  with  him,  till  1861,  when  he  removed  to  a  farm  which 
^e    owned,  in  the  county  of  Salem,  and   from  that  time  to 
1870  he  leased  the  Pierson  farm,  or  put  it  out  on  shares,  and 
received  the  rent,  or  a  share  of  the  produce  of  it,  accordingly. 
^^    1870,  George,  Joseph,  and  Margaret,  three  of  the  com- 
plainauts,  children  of  Philip  Pierson,  were  let  into  possession 
^f  the  whele  farm,  by  Eli  P.  Hitchner  and  his  wife,  and  were 
^  in  jx)ssession  in  December,  1872,  with  Gould  S.  Hitchner, 
^'ith  whom  Margaret  had  intermarried.     At  that  time,  notice 
^Q  quit  the  farm  on  the  25th  of  the  ensuing  March,  was  given 
to  them  by  Eli  P.  Hitchner  and  his  wife.    The  complainants, 
*^  February,  1873, filed  their  bill  for  an  injunction  to  restrain 
Eli  P.  Hitchner  and  his  wife  from  evicting  them  from  the 
premises,  and  to  set  aside  the  assignment  of  dower. 

The  assignment  to  the  widow  was  illegal.  The  act  under 
^Mch  the  proceedings  were  taken,  {Niv,  Dig,  252,  253,)  pro- 
^J^les  that  it  shall  be  lawful  for  any  widow,  entitled  to  dower 
>n  any  lands  or  real  estate  of  which  her  husband  died  seized, 
^rfor  any  heir  or  heii's,  or  guardian  of  any  minor  child  or 
children^  entitled  to  any  estate  in  such  lands  or  real  estate, 
or  for  any  purchaser  thereof,  to  apply,  by  petition,  to  the 
^phans  Court  of  the  county  where  the  said  lands  or  real 
€8tate  are  situateil,  for  the  appointment  of  commissioners  to 
^»gn  to  such  widow  her  dower  in  such  lands  and  real  estate, 
*od  that  thereupon  the  court  shall  appoint  three  discreet  and 
disinterested  freeholders,  in  the  county,  commissioners  to 
^^dn^CMUBC  and  set  -off,  as  speedily  as  conveniently  may  be, 
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oatf-tbini  part   :c  lae  jiii*i»  ui«i  real  estate,  as  the  widow's 
Jow^iT.     Is  r^rtatjr  pr.-TiJe^,  tiis  the  pAity  petitioning  shall 
jj:iv*»  :w^ia:y  .iij.V  pKvj.us  3i?cct;   ia  writing,  to  the  other 
pep5oa  or  perK'O;*  jiwrv^Ct^i,  ia«i  :o  ih-e  gimrdians  (if  any)  of 
niiaoc  ccLMr^n,  oc  ta^e   inwniiti*!  appL:*.^tion,  bv  serving  the 
?a.ai^  pijrfoaally,  .,x  l'iav-ji;z:  ':z  i:  aL?  or  her  usual  place  of 
J\vela3;r :    .^r  whtrTv  :ij  v  ptirs:a  ect£:l€*l  to  notice  of  such. 
inceaJ^  appl:d::«:a  ^call  aoc  rvss»ie  la  this  state,  and  shall 
aoc  bt;  5*?rvvJ  w::a  -»t?c:o;  j;^  jJ.-n^saiJ,  then  notice  niav  be 
jlivea  by  aAlvf?rt;i:5ecit?a:  ::i  i  3i;w^f«j*r  published   in  the 
couacy  whtrrv  :CL*r  :?aid  IiLnds  or  kuI  estate  are  situated,  or  in 
the  coaacy  aoin:**?«  rii^ir^co   :3l  whicii  a  newspaper  shall  be 
pubii:5aetL  ?;r  a:  !-^*?4:  i>cr  tr\«k>  s»x>2taiively,  at  least  once 
i:i  each  Mr^k.     I:  :a^  rimh^jc  pc:v:iit»d.  that  where  a  husband 
>iia.il  v{i^  ^iitfd  :z  '.aLads  ;c  rva!  e<ci:e  :a  two  or  more  counties, 
:■:  >hail  Iv  jiwrlil  i^r  zh*i  Ofiuidxy  or  Surrogate-General  to 
app^^ijac  v.vcLtu^b?5iiou^i:s  :».'  *.i3;»fifc?c.r«  and  set  off  dower  a^ 
jpjDfSiiiK   Aii^i   to    pc»,ws^.l    :a*freLa    :a   all   nespects  as  tba< 
Orpiiaai?  Courc  dr^  oy  :ctJL:  jlcc  iurhonzied  to  proceed  for  tbae 
ruakinc  dJiti^^L^ur^itr^e:  vC  olowr.     The  statute  provides  fior 
nock-*?  :c»  ill   jvrs.*Ci<  :*j:tnescv.\:.     Th-?i?e  who  reside  in  thai 
^tait  dLTv  CO  Iv  uocic^xl  by  wriiKa  uoci^v*  served  personally,  ot 
l*irz  AC  :h<:ir  u.>i.'mJiI  pli^v  o:  viw^?!!::;^.     The  notice  by  public5^- 
lI'-q  :>  auchv^rlsvvl  oc'v  ::i  :b^:*  v**?*^  oc'  noa-residence.     In  ttiis 
oast?,  a! I  oi  :[>,'  ;vr!<>u>  :::;^c\'sct>i  r^.-fivUvl  in  this  state.     The 
uockv  bv  i»ub.:v*u::oLi  x^-us^  :lxD:Tjr»:-.  jl  nuIIitA-.     The  minors^ 
howvvtT.  wh^'ti  ::>.*  'tvc:::.*o  w:i>  :^U\L  cuvl  as  yet  no  guardian^ 
and  it   is  unc^xi    bv  vKrVcvUv:>'  ia-ui'u?<'L  that  therefore  do 
nocivv  w::vs  rv\;^::>':v  :  ;:^.i:  :hv:  dvc  :uJLko^  it  obligatory  on  the 
iK'citiotuT  :v^  i:'.vt»  u.^cUv  oc^sV  :o  >;:ca  oiiaors  a«  mav  at  the 
riiuo  hAvo  3:v,iU\i;Aiis.     Svtv!;  a  vvt*->:r.:vti;on  is  inadmissible 
and  uin\T:i>vMwbU\      Tiu'  !<;v:'>  A:urv  iuctmlevl  and   provided 
ihar  all  jvrsv^ns  iiKK':\>>^\l  s'.ioviM   aavt  nock'e,  either  actual 
or  iVuscnK-?Jvt\     Miiu^rs  Arv*  :o  ciavv  itork-e  in  the  person  of 
their  piarvliaus^  if  «uy  th^v  h^vv.     It  rhrry  have  no  guardiaos, 
they  are  nou  lhe»vfot\\  tv^  Iv  i^iK>rwL     A   minor  may,  of 
wrae,  he  i^H"  sih^i  an  ai;>*  atui  v^f  such  tiueHigieDce^  as  to  be 
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quite  able,  if  not  to  protect,  still,  to  look  after  his  interest  in 
sach  a  proceeding ;  and,  as  a  rule,  notice  should  be  given  to< 
minors  residing  in  this  state,  without  guardians,  in  the  manner 
designated  by  the  statute.     The  fact  of  their  minority  should 
be  made  to  appear  to  the  court,  to  the  end  thai  it  may  appoint 
guardians  ad  litem  for  them.     If  the  circumstances  of  the 
minor,  such  as  his  tender  age,  want  of  capacity,  or  the  fact 
that  he  is  under  the  care  of  the  applicant,  be  such  as  to  render 
notification  impracticable  or  nugatory,  the  fact  of  non-notifi- 
cation, with  the  reason  thereof,  should  be  made  to  appear* 
The  legislature,  of  course,  did  not  intend  that  the  rights  of 
the  infant  who   has  a  guardian  to  look  after   his  interest,, 
should  be  carefully  protected,  while  those  of  the  minor  who 
has  no  guardian,  and  therefore  most  needs  protection,  should 
be  wholly  ignored. 

In  a  writ  of  dower,  or  dower  unde  inhil  habet,  the  court 
provides,  by  the  means  usual  in  courts  of  law  where  a  minor 
^s  defendant,  for  the  protection  of  the  rights  of  the  infant 
"eir.  In  equity,  the  assignment  of  dower  is  made  with 
like  care  as  in  a  court  of  law,  for  the  rights  of  the  infant 
^ho  may  be  interested.  But,  under  the  construction  con- 
'^nded  for  under  the  summary  proceedings  provided  by 
^he  act,  the  interest  of  the  infant  who  happens  to  be 
Without  guardian,  is  entirely  uncared  for.  In  the  present 
^,  all  the  persons  interested,  except  the  petitioners,  were 
Giants  of  tender  years,  and  the  proceedings  are  not  only  silent 
^  to  the  fact  of  their  minority,  but  do  not  even  disclose  who 
^e  persons  interested  were.  It  was,  in  fact,  an  ex  parte 
'^^gnment,  without  notice  to  any  person  interested.  Again,, 
the  assignment  was  clearly  excessive.  Of  the  one  hundred 
•^  of  which  the  farm  consisted,  forty,  with  all  the  farm 
huildings,  were  assigned  to  the  widow.  Nor  does  there 
appear  to  have  been  any  reason  for  the  apparent  excess.  Of 
^  power  of  this  court  to  set  aside  the  assignment,  there  can 
•*  no  doubt.  In  Hoby  v.  Hoby,  1  Vem.  218,  the  bill  was,  to 
**  wlieved  i^inst  an  assignment  of  dower  by  the  sheriflf*, 
^hich,  in  the  bill,  was  charged  to  have  been  fraudulently 
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made,  there  having  been  assigned  to  the  widow  for  her  dower, 
one  full  third  part,  in  annual  value,  of  the  lands,  and,  on  the 
third,  there  was  a  coal  mine  of  considerable  annual  value, 
which  was  not  taken  into  account  in  the  assignment.  In 
view  of  this  fact,  and  that  the  widow's  fathef  was  the  only 
IKjrson  who  defended  the  writ  of  dower  on  behalf  of  the 
infants,  and  appeared  to  see  it  set  out,  (which,  to  the  court, 
seemed  like  collusion,)  the  court  proposed  terms  in  reduction 
of  the  assignment  to  the  widow  for  her  consideration  and 
acceptance,  and  directe<l  that  a  new  assignment  be  made,  if 
she  refused  them.  In  Snet^d  v.  Sneydy  1  Atk.  442,  the  widow 
had  rei»i>venHl  judgment  in  a  writ  of  dower,  and  dower  >«is 
assijrntnl  by  the  sheriff.  The  heir  filed  the  bill  to  be  relieve<l 
against  the  assignment,  on  the  ground  that  the  sheriff  had 
inoludtnl  in  his  estimation  of  the  property  of  which  the  widow 
was  dowable,  pro|>erty  in  which  she  was  not  entitled  to  dower, 
and  had  assignetl  to  her,  accortlingly.  The  assignment  was, 
thcivfore,  cxi\»ssive.  The  court  ordereil  that  it  be  set  aside. 
This  I'ourt  has  undoubteil  Jurisdiction  over  the  whole  subject, 
and  is  i*om|H^tont  to  administer  the  appropriate  relief  on 
iHpiitablo  terms.  Ilnrfshorne  v.  Iliut^horne,  1  Greens  Ch, 
IWJ :  llinchman  v.  Stiles.  1  Stockf.  454  ;  Ojtdifke  v.  Barila^ 
^  Stockt.  133 :  lioekwtii  v.  J/o/v/an,  2  Beas.  111», 

And  thcrt*  is  sjHvial  ri»:ist>n  why  this  ci'^urt  should  admin- 
ister the  ri'lief.  This  case  should  l>e  dis|x>sed  of  in  all  its 
]Kirts,  hon\  It  appears  that,  sint^e  the  ct^mplainants  have 
Ikhmi  in  the  iHvui>ation  of  the  premises,  Eli  P.  Hitchnerha?, 
at  their  nnpu^st,  built  a  new  kirn  on  the  proj^erty,  l(Katingi^ 
i»n  that  part  of  the  larm  assiirni\l  to  the  widow.  He  is  enti- 
tleil  to  c»omj»ens;uion  lor  it.  Ix^sides,  he  and  his  wife  should 
ai^vount,  as  tiuMix'S,  to  the  heirs  for  the  reasonable  annual 
value,  duriuir  the  lime  thov  have  oni«n-ed  it,  of  anv  exces? 
which  may  apjH'ar  of  the  dower  as  assiirneil,  Wyond  the  proper 
*[uantiiy  which  may  l»e  as<vrtaini\l  u|vn  the  re-admeasure- 
ment. The  a^siirnment  made  bv  the  tvmmissioners  will  he 
5*1  aside,  auvl  a  new  one  made  under  the  direction  of  tlu» 
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court.  When  it  shall  have  been  made,  it  will  appear  as  to 
^rhat  excess  Eli  P.  Hitchner  and  his  wife  are  to  account,  and 
the  account  may  then  be  taken  between  the  parties. 


Heciit  v8.  Koegel  and   Koegel. 

C'reclitor*8  bill  to  set  aside  a  conveyance  by  the  debtor,  on  the  ground 
thai  I  lie  conveyance  was  made  without  consideration,  and  to  defeat  credi- 
torM.      Decree  accordingly. 

On  final  hearing  on  pleadings  and  proofs. 
J//\  J.  H.  ZippincoU,  for  complainant. 

-3/r.  J.  F,  Randolph^  for  Christian  Koegel. 

The  Chancellor. 

This  is  a  creditor's  bill.  The  complainant  alleges  that  the 
defendant,  Gottlob  Koegel,  being  indebted  to  him  in  the  sum 
of  about  §350,  for  goods  sold  and  delivered  between  January, 
1B70,  and  April  21st,  1871,  conveyed  to  his  brother,  the 
defendant.  Christian  Koegel,  all  his  property,  personal  and 
real,  with  intent  to  hinder  and  defeat  his  creditors.  The 
complainant  recovered  a  judgment  for  his  claim  in  the  Cir- 
<^it  Court  of  Hudson  county,  on  the  26th  of  December, 
1871,  and  issued  execution  thereon,  which  was  levied  on  the 
hereinafter  mentioned  land.  The  proof  shows  that  about 
the  1st  of  August,  1871,  Gottlob  was  the  owner  of  a  dwell- 
^g-house,  in  which  he  lived,  and  which  was  upon  a  tract  of 
four  lots  of  land  belonging  to  him,  at  West  New  York,  in 
the  county  of  Hudson,  and  of  valuable  personal  property > 
^hich  he  had  in  his  possession  there,  consisting  of  horses, 
^•gong,  cowSy  swine,  Ac,  &c.  He  was  indebted  to  various 
P^B0D8  to  the  amount  in  the  aggregate  of  about  $1500,  but 
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was  anabie  to  meet  his  ohligattons.     He  was  in  trouble.    B 
had  an  encounter  with  a  person  in  Xew  York,  which  resnltei 
( but  without  hb  fault,  it  appears,)  in  the  death  of  his  aseai 
ant,  and  he  had  met  with  considerable  losses  in  his  businef 
Bv  the  advice  of  his  brother  Christian   he  absconded  fro 
his  creditors,  and  thereupon  Christian  Mok  possession  of  h 
personal  pro[>ertr.  removing  it  from  the  premises  of  Gottli 
by  night.     Just  before  he  absconded  he  executed  a  mortgi^ 
on  his  real  estate  before  mentioned,  to  Christian,  for  $150 
which   was   ante-dated   April    1st,    1871.      An   attachme 
having  been    issued   against   Gottlob  by  a  creditor  nam* 
Klein,  and  levied  on  the  personal  property,  Christian  pa 
the  claim  and  removed  the  attachment.     Part  of  this  pro 
erty  Christian  sold,  and  the  rest  of  it  he  returned  to  Grottlo 
on  the  latter *s  return  to  this  state,  which  took  place  about  tJ 
loth  of  the  same  month  of  August,     ivottlob  then  execut 
a  bill  of  sale  to  Christian  for  j^rt  of  the  personal  proper 
for  the  consideration,  as  exprvtf^xl  in  the  instrument,  of  87 
and  with  his  wife  executed  a  deed  of  convevanre  to  Chris! 
for  the  real  estate :  the  cvnisideration  expressed   in  the  c 
being  $26lX\      That  property   >\-as   subject   to  a  mort/ 
given  by  Gottlob,  April   1st,  1S70.  to  Henry  F.  MaacI 
for  ^1<XX\  and  interest.     The  ivmplainant  alleges  tha' 
conveyance  of  the  real  and   personal   property  to  Chr 
was  without  consideration,  and  to  defeat  creditors.     G 
swears  that  it  was  so,  that  it  was  made  at  the  suggest 
Christian,  who  pn^jH^Hxl  to  hold  the  pro[H?rty  until  a 
ment  could  be  etfVvte^l  with  the  creilitors,  and  that  the 
gage  of  $15«X>  was  given  to  enable   Christian  to  nial 
settlement  with  the  pnK\\\ls  of  it.     Gottlob  states,  th 
his  return.  Christian  pn>fK>sevl  the  onivovan^v  of  the 
tate  and  the  execution  of  the  bill  of  sale,  in  view  of  C 
inability  to  manage  his  aftairs,  and  that  he  oxecuteil 
of  sale  and  deed    for  the   land    to   Christian,  aix> 
»,  on  the  other  lianil,  swtnirs  tha:  the  mort 
to  him  to  secure  a  debt  duo  lo  him  I'roni  Gt 
y  advuieed  by  him  to  Gottlob  at  various  time 
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nnmber  of  years,  from  the  time  when  Gottlob  first  arrived  in 
this  country,  and  that  the  bill  of  sale  and  the  conveyance  of 
the  land  were  made  on  a  sale  of  the  property  by  Gottlob  to 
bina,  made  in  view  of  Gottlob's  intention  to  return  to  Europe. 
He  testifies  that  he  was  to  pay  the  money  for  the  goods,  and 
that     the  consideration   of  the  deed   was   made   up   of  the 
Maackens  mortgage  of  $1000,  his  mortgage  of  $1500,  and 
the  amount  of  a  note  for  $100,  endorsed  by  him  for  Gottlob. 
He  utterly  repudiates  the  idea  that  he  took  the  property,  real 
or  personal,  or  any  of  it,  on  the  understanding  that  he  was 
to  pay  the  debts  of  Gottlob,  or  any  of  them,  and  distinctly 
^nd  expressly  swears  that  he  made  no  such  agreement,  and 
that  there  was  no  such  understanding.      Opposed  to  this 
statement,  is  not  only  the  evidence  of  Gottlob,  but  also  that 
of  his  wife,  who  testifies  that  when  Christian  was  taking  the 
P^i^Bonal  property  away,  she  was  weeping,  and  he,  to  quiet 
her,  told  her  that  in  four  or  five  days  he  would  bring  the 
P'^perty  all  back  to  her,  when  he  should  have  settled  up 
^^'ith  the  creditors.     And  in  this  she  is  corroborated  by  two 
^^sinterested  witnesses ;  one  of  whom  says  that  on  another 
^^^^^asion  Christian  made  a  like  statement  to  her  in  his  pres- 
^*^ce,  and  added,  that  his  brother  should  not  lose  a  penny  on 
^is  account.     The  complainant  also  swears  to  Christian's  ad- 
mission to  him  that  the  personal  property  had  only  been 
^X'ansferred  to  him  to  make  an  easy  settlement  with  Gottlob's 
^i^itors,  and  that  it  was  still  Gottlob's ;  and  that  the  mort- 
S^ge  of  ^1500  was  made  so  that  Gotlobb's  creditors  could 
"^ot  attach  the  property,  and  so  Gottlob  would  be  safe.     One 
^f  Christian's  witnesses,  William  Kraft,  testifies  that  about  a 
^^k  after  Christian  took  possession  of  the  personal  property, 
^tristian  and  Gottlob  came  to  his  house  to  sell  him  a  wagon, 
P^  of  the  property,  and  that  he  bought  the  wagon  and  gave 
^  Dote  for  it,  payable  to  Christian's  order,  which  the  latter 
*^Dded  over  to  Gottlob,  and  that  he  made  the  note  to  Chris- 
^"^'s  order  because  Gottlob  said  Christian  "  had  the  things 
^8ell."     Besides  all  this,  Christian  is  contradicted  by  his 
^wer  in  the  cause,  in  which,  after  stating  that  the  consider- 
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ativD  ot  tht-  bill  of  sale  and  deed  was  ihe  mortgage  of  ?150<), 
and  ?1«»  moaev  lent  bv  him  :o  trittlob.  he  adds,  that  he,  "  fi* 
a  further  e:»n?idenii'^n  for  sa:d  dee^l  and  bill  of  sale,  agre^ 
and  ajS'iiraed  to  pay.  and  did  pay  with  hi^own  money,  certr**'* 
dei»ts  then   due  and  owini:  bv  f  nxtleb  to  x'arioii*  ixtsoi^^* 
amounting.  ti>rx:-ther,  t^  the  ?um  *yt  ?ll-y».  nr  therealx>ut^- 
And  he  further  •"insist?"  that   the  bill  of  sale  was  ^'e.^^* 
ctited  and  delivered  to  him  in  consideration  of  certain  (lel:>^* 
of  ^lottlob,  at  that  time  paid  or  astsumtd  by  him."     It  ap" 
pear?  from  the  eviilenee.  it  may  I*  deserved,  that  the  del>^ 
he  has  paid  amount  to  but  little  if  anything  more  than  tl»^ 
amount  received  by  him  fD>m  the  sale  of  the  personal  pn^I"*' 
env  s«:tld  bv  him.     To  establish  thtr  debt  of  S15<X»,  he  swen-^s 
thai  on  the  oth  of  -Tanuarv.  1S71.  he  and  Gottlob  had  a  s€?t- 
tlement,  in  which  the  latter  wa<  found  to  owe  him  for  bor' 
r»«weil  money,  and  interest.  $1  ■>•>.'.  ineluding  $75,  which  Vi^ 
says  he  then  lent  to  Gottlob.     But  he  fails  to  give  a  credil^'^ 
account  oi  this  alieirtrl  settlement,  and  Gottlob  denies  it    '" 
toio.     Christian   pn.xiu^\:?  a  written  statement  acknowledging 
the  acci>unting.  and  that  there  was  found  due  to  Christ ii*^ 
from  Gottlob  thereon,  #1->X».  the  siirnature  to  which  the  1^^' 
ter  admits  is  genuine,  but  he  denic:?  that  he  signed  that  JD- 
sinimon:.     An   inspcviion  of  the  document  is  sufficient    to 
show  ihat  the  siiriuuure  and  the  statement  were  written    *^ 
didVrenr  tim^-s.     They  are  in  dit!erent  inks.     The  signature 
may  have  have  been  given  to  Christian  in  blank  for  the  pur- 
poses of  the  fraud  they  iniendc\I.     At  all   events  it  seems 
clear,  that  if  the  srinuineiu^  of  the  instrument  be  admitted, 
i:   was  fictitious  and  inteiulcvl  mereiy  to  further  the  fraudu- 
lent design  of  Christian  aud  liottlob.     The  former  is  unabk 
to  account  for  the  fact,  that  the  amount  of  the  alleged  indebted- 
ness, including  iutcrv^t,  was  cjcactlv  $15«>0.     He  cannot  state 
the  items  of  the  alleccil  K>ans  bevond   the  amount  of  ^oi^t 
and  these  are,  as  is  the  whole  of  the  alleged  indebtedness,  eX- 
preselv  and  explicitlv  de nit\l  bv  Gottlob.     Christian's  accottH* 
of  the  loss  of  his  memorandum-book,  in  which,  he  sajs,  b^ 
kad  set  down  the  loans,  is  unworthv  of  credit. 
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^ly  conclusion  is,  that  the  bill  of  sale  and  deed  were  both 
oluntary,  and  were  made  with  intent  to  hinder  and  defeat 
he  creditors  of  Gottlob,  and  ought  to  be  set  aside  as  fraudu- 
ent. 


McKillopp  vs.  Taylor. 


-\^  party  enjoined,  violates  the  plain  and  positive  mandate  of  the  court 
^  His  peril.  Advice  of  counsel,  that  he  may  safely  pursue  the  course  pro- 
^'>i  led,  without  conforming  to  limitations  prescribed  by  the  injunction, 
'*ll  not  avail  to  excuse  his  misconduct. 


On  motion  for  attachment  for  contempt. 

Ihe  Chancellor. 

The  defendant  is  the  occupant  of  the  premises  known  as 

The  Idle  Hour,"  at  Greenville,  in  the  county  of  Hudson, 

ou  which  he  has  established  a  rifle-range,  for  the  accommoda- 

wn  of  shooting  parties.     The  complainant  occupies,  under 

lease  from  him,  the  adjoining  land,  on  which  he  dwells  with 

ftis  family,  and  which  he  cultivates  as  a  market  garden.     At 

the  filing  of  the  bill,  the  range  was  in  frequent  use,  and  rifle 

oalls,  discharged  by  persons  shooting  there,  passed  over  the 

^niplainant's  premises,  and  some  of  them  fell  upon  them, 

<siU8ing  great  and  constant  apprehension  of  personal  injury  in 

"le  complainant  and  his  family  and  workmen  employed  there 

^^  his  grounds.     The  bill  prayed  an  injunction  against  the 

<lefendant,  and  the  writ  was  granted,  restraining  him  from  the 

^  of  the  range  until  it  should  have  been  rendered  free  from 

aanger  to  the  complainant,  his  family,  and  workmen.     The 

defendant,  after  the  injunction   was  served,  permitted  the 

'^ge  to  be  used,  without  taking  any  steps  whatever  to  render 

I     **^  use  of  it  less  dangerous.     Motion  is  now  'made  for  an 

f^^^dunent  i^inst  him,  as  for  contempt  for  violation  of  the 

'     ^junction.    He  allies,  that  before  permitting  the  range  to 

**osed,  after  service  of  the  injunction,  he  consulted  counsel,. 

I 


140  Cases  in  chancery. 

Vreeland  r.  New  Jereev  Stone  Co. 

^  I        -  ■  ^m      ■  ■■  ■    M  .  —  ■  ,^  ^  I         — 

-who,  he  alleges,  examined  the  range  and  advised  him  that 
might  safely  continue  to  use  it,  without  taking  any  furtt 
steps  to  protect  the  complainant.     If  such  advice  was,  inde< 
given  to  him,  it  cannot  avail  him  as  an  excuse  for  his  oi 
conduct.     He  needed  no  advice  on  that  point.     The  terms 
the  writ  were  plain  and  positive,  and  he  disobeyed  the  ms 
date  of  the  court  at  his  peril.     He  must  be  adjudged  to  be 
contempt.     It  appears  that  he  has  made  some  attempts  sin 
then  to  render  the  range  free  from  danger  to  the  complainai 
and  he  insists  that  he  has  been  successful,  but  the  eviden 
shows  that  the  nuisance  still  continues.     The  injunction  m 
1)e  modified  so  as  to  prohibit  the  use  of  the  range  until  i 
shall  be  made  to  appear  to  the  court  that  it  is  free  from  dange 
to  the  complainant,-  his  family,  and  workmen. 


A'reeland  rs.  The  New  Jersey  Stone  Compa>'Y 

and  others. 

1.  An  answer  niiii^t  answer  fully  nil  the  material  allegations  an«i  charge 
in  the  lull,  ami  all  the  interr«»initorios  foundeil  u],x>u  and  incidental  to  them 
This  rule  !:•  ?irictlv  adhereil  to  in  oa<K*s  of  fraud. 

2.  The  insuflSoienoy  of  the  answer  in  inii>onant  i^rtioulars,  is  suffici^° 
ground  for  rx.»fusing  to  dissk^lvo  an  injunction,  crnnted  upon  filing  thebiU. 

o.  An  iniunciion  will  not  K*  diss*^lvoil  ujvn  new  matter  set  up  in  **^' 
cn^wvr.  no:  resivnsivo  to  the  bill. 


On  exceptions  to  master's  rojx^rt,  and  motion  to  dissolv' 
injunction. 

Jfr.  I^iac  S,  Tai^ht\  for  coniplaiuaut. 

J/i\  JaL\>b  HVtir^  for  defendants. 

The  Chancellor. 

The  bill  is  fileii  for  an  injunction  to  restrain  the  defendant 
the  Xew  Jersey  Stone  Comi^ny,  from  declaring  the  sto^ 
Jield  br  the  complainant  in  that  company,  forfeited  for  n^i 
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payment  of  an  installment  of  five  per  cent,  for  which  the 
directors  have  called.  The  complainant  asks  the  relief  on 
the  ground  of  fraud.  The  company  was  incorporated  by  a 
special  act  of  the  legislature  of  this  state.  The  amount  of  its 
capital  is  §100,000,  divided  into  one  thousand  shares,  of 
which  each  of  the  five  directors,  except  James  H.  Startup, 
owns  one  hundred,  and  he  owns  two  hundred.  The  stock 
held  by  the  directors,  with  that  held  by  Anness,  one  hundred 
shares,  and  that  held  by  the  complainant,  is  all  that  has  been 
taken  or  subscribed.  All  the  stockholders,  other  than  the 
complainant,  are,  with  the  company,  defendants.  The  com- 
plainant alleges  in  substance,  that  a  call  for  fifty-two  and  a 
half  dollars  per  share,  made  in  May,  1872,  and  which  he 
Nd,  was  fraudulently  designed  by  the  other  stockholders, 
five  of  whom  are  the  directors,  to  atTect  and  to  obtain  money 
^''om  him  alone,  and  that  none  of  the  rest  of  the  stockholders 
f^ave  paid  anything  into  the  company,  but  that  the  other 
stockholders  have  conspired  to  defraud  him  by  means  of  the 
^lls,  on  the  pretence  that  the  company  has  purchased  from 
Startup,  a  lease  for  a  certain  quarry  in  Ulster  county,  Kew 
York,  at  the  price  or  premium  of  $35,000,  and  has  paid  for 
^^  in  cash.  The  complainant  charges  that  it  has  made  no 
such  purchase  and  that  if  it  has,  it  is  a  gross  fraud  on  him  ; 
^hat  the  alleged  price  is  an  enormous  one  for  the  lease,  which 
^as  made  January  1st,  1873,  to  Startup  for  a  term  of  nine 
years  and  three  months  from  that  date,  reserving  a  rent  of 
Hv  §1500  for  the  whole  term. 

The  defendants  answered.  Exceptions  were  filed  to  the 
^wer.  They  were  referred  to  a  master  who  has  reported, 
^^taining  them.     To  his  report  the  defendants  excepted. 

The  first  exception  to  the  answer  is,  that  the  lease,  a  copy 

thereof  is  attached  to  the  bill,  is  not  admitted  or  deniecl. 

^"^  exception  is  well  taken.     The  complainant  has  a  right 

^  ^Q  answer  on  this  point,  but  there  is  none  whatever. 

|-he  second  exception  is  also  well  taken.     That  part  of  the 

1^  which  it  relates,  charges  combination  and  conspiracy 
^"^^  the  individual  defendants,  to  give  themselves  a  ficti- 
VOL.  X.  K 
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tious  and  fraudulent  credit  on  their  stock,  by  reckoning  aa*^ 
allowing  to  Startup  ?35,000,  as  the  value  of  the  lease,  aa<3 
applying  the  amount  to  the  payment  of  the  installmeDt  o* 
fifty-two  and  a-half  dollars  per  share  on  his  and  their  stocfe  • 
This  is  not  answered.  The  charge  is  of  a  particular  combi- 
nation. A  particular  answer  must  be  given.  The  genersB-i 
denial  w^ill  not  do.     Story's  Eq,  PLy  §  806. 

The  third  exception  must  also  be  allowed.  The  bill  all^^^ 
that  when  the  installment  of  fifty -two  and  a-half  per  ceat. 
was  called  for,  the  complainant  was  assured  by  the  director^r 
and  it  was  understood  between  him  and  them,  that  the  lik^ 
installment  had  been  called  for  and  demanded  from  all  tli^ 
subscribers  to  the  stock  of  the  company,  upon  the  whal^ 
amount  of  the  subscriptions,  and  that  all  of  them,  except  hicu, 
had  already  paid  it  in  full.     It  charges  that  the  installment 
had  not  been  paid  by  any  other  stockholder,  and  the  inter- 
rogatory calls  for  an  answer  as  to  how,  and  to  what  extent 
and  amount,  the  assessments  upon  the  respective  subscriptions 
of  the  other  stockholders  have  been  paid.     The  answer  on 
this  point  simply  says,  that  the  defendants  "deny  that  said 
assessment  had  not  been  paid  by  the  other  stockholders,  but 
(say)  that  each  one  of  the  other  stockholders  had  paid  op 
their  fifty-two  and  one-half  per  cent,  subscription."    This  is 
entirely  insufficient. 

The  fourth  exception  must  be  sustained.     The  bill  calls  oD 
the  company  in  its  interrogatories,  which  are  based  on  suft- 
cient  statements,  for  a  disclosure  and  discovery  of  its  title  to 
the  lands  on  which  its  operations  are  conducted,  with  tk 
true  consideration  paid   or  agreed  to  be  paid  therefor,  and 
the  manner  and  time  of  such  payment  made  or  agreed  to  ^ 
made,  and  to  whom  the  same  was  or  is  to  be  paid,  and  abo^ 
the  true  consideration  of  any  and  all  conveyances,  leases,  con* 
tracts,  assignments  or  agreements  under  which  the  lands  of 
any  interest,  rights  or  privileges  therein,  are  held  andenjoje^ 
by  the  company,  and  to  whom,  when  and  in  what  muafit 
such  consideration  was  paid  or  is  to  be  paid.    The  answer  i^ 
in  this  respect  evasive  and  insufficient. 
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The  fifth  exception  has  reference  to  the  call  in  the  bill 
upon  the  company,  for  an  account  of  all  moneys  received  from 
assessments  on  the  subscriptions  to  the  stock  and  the  full 
articuut  of  the  earnings  of  the  company  from  the  commence- 
ment of  its  operations  to  the  present  time.     The  bill  alleges 
a  x-efusal  on  the  part  of  the  officers  of  the  company  to  furnish 
the  information  to  the  complainant,  in  regard  to  the  moneys 
or  equivalents  thereof,  received  in  payment  of  the  installments 
or     assessments  on   the  stock.      The  answer    on  this   point 
merely  says,  that  the  accounts  and  expenditures  are  open  to 
the  examination  of  the  complainant  at  any  time,  and  refers  to 
a  trial  balance  sheet  annexed  to  the  answer.     This  exception, 
so  fiir  as  the  moneys  received  from  assessments  is  concerned, 
Daust  be  allowed.     Tfie""G3l€«ice  sheet  is  in  no  sense  such  an 
^W5count  of  those  moneys  as  the  defendants  are  bound  to  give. 
The  only  statement  on  that  score  which  it  contains,  is  "  capi- 
tal stock  paid  in,  $44,463.42.''  They  could  readily  have  given 
the  amounts  received  from  each  of  the  seven  stockholders,  on 
^wx5ount  of  the  two  calls  which  have  been  made,  and  they  were 
hound  to  do  so. 

Having  undertaken  to  answer  the  bill,  they  must,  accord-  y 
^^gto  the  general  rule,  answer  fully  all  the  allegations  and 
charges  in  it,  and  all  the  interrogatories  founded  upon  and 
incidental  to  them.  Sior\f%  Eq.'Fl.,^  605;  Hogeiicamp  v. 
^^eman,  2  Stockt.  267;  Brown  v.  Fuller,  2  Beas.  271. 
This  rule  is  strictly  adhered  to  in  cases  of  fraud.  Mech. 
Ami  V.  Levyy  1  Edw.  316;  Soull  v.  Reeves,  2  Green's  Ch. 
^;  Smith  V.  LoomiSy  1  HalsL  Ch.  60.  The  master's  report 
^'fit  be  confirmed,  the  exceptions  sustained,  and  the  answer 
^judged  insufficient. 

The  motion  to  dissolve  the  injunction  must  be  denied, 
^he  insufficiency  of  the  answer,  in  the  important  particulars 
^hich  form  the  basis  of  the  exceptions,  is  reason  enough  for 
toying  the  motion.  Mtrvin  v.  Smiiky  1  Green's  Ch.  182; 
*tf  V.  ReeetB^  2  Green's  Ch.  84 ;  Everly  v.  Rice,  3  Green's 
01653 ;"  Teasey  v.  Baker,  4  C.  E.  Green  61 .  The  ground  on 
thidi  the  motion  was  placed^  was  that  of  estoppel,  that  th^ 
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complainant^  when  he  subscribed  for  and  took  his  stock,  \m^ 
full  knowledge  of  the  transaction  of  which  he  now  complaint" 
The  complainant,  by  his  affidavit  read  on  the  hearing,  deni^^ 
the  imputed  notice.     He  subscribed  for  his  stock  about  th»^ 
25th  of  May,  1872.     The  lease  from  Terwilliger  to  Startup* 

appears  not  to  have  been  made  until  January  1st,  1873 

seven  months  afterwards.     It  does  not  appear  when  the  ais- 
signment   from   Startup  to  the   company  was  made.    Tt»e 
answer  is  silent  on  this  point,  though  it  states  it  was  record^Kl 
June  oth,  1873,  which  was  three  months  after  the  filing  of  tbe 
bill.     The  lease  to  Startup,  therefore,  was  not  made  until 
three  months  after  tlie  complainant's  note  for  $5250,  given 
for  the  first  installment,  was  paid.     The  resolution,  of  which 
it  is  allege<l  in  the  answer  the  complainant  had  notice,  but 
which  notice  he  denies,  authorized  the  president  and  secretan' 
of  the  company  to  "purchase  the  lease  of  lands  owned  by 
James  H.  Startup,  at  an  expense  of  §35,000,  the  said  lamb 
consisting  of  two  hundred  acres,  more  or  less,  and  situated  at 
Port  Benjamin,  Ulster  county,  state  of  New  York."    At  that 
time,  May  9th,  1872,  Startup  had  no  lease  for  the  premises. 
It  is  said  in  the  answer,  indeed,  but  only  indirectly,  howeveri 
that  he  had  a  contract  for  it  at  that  time.     It  is,  obviouslyi 
impossible  to  determine  the  merits  of  the  controversy  attbis 
stage  of  the  suit.     Apart  from  these  considerations  bearing 
upon  the  merits,  the  rule  forbids  a  dissolution  based  O0  tte 
new  matter,  not  responsive  to  the  bill,  especially  in  viewoi 
the  complainant's   denial.     Brewster   v.  City  of  Newark^  3 
Stockt.  114;  Montis  Canal  and  Banking  Co.  v.  Jersey  Gl^A 
Beas.  221 ;   Green  v.  Pallas,  1  Beas.  267 ;  Huffman  v.  fl«»- 
mer,  2  C  E.  Green  263. 


Dou(;i.As  vs.  Merc'ELES  and  others. 

1.  The  market  value  of  ntook  i8  the  actuul  price  at  which  it  Ik  conttWf^* 
sold.    That  i>rice  may  be  6xed  by  Bales  of  the  stock  in  market  at  or  M^ 
«  giren  time.    If  no  Bales  can  be  shown  on  the  precise  day,  iwiuung  fl^ 
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before  or  after  the  day,  and  for  that  inquiry,  a  reai^onable 
of  time  is  allowable. 

•eference  to  ascertain  the  market  price  of  a  certain  stock  on 
he  intrinsic  value  of  the  stock  should  not  enter  into  the 
9  there  has  been  no  market  price  within  a  reasonable  period, 
r  after  thai  dav. 

material,  in  ascertaining  such  value,  to  inquire  why  the 
in  the  market,  when  it  was  not  thrown  on  the  market  in 

s,  and  there  is  no  reason  to  doubt  that  the  seller  obtained 

le  could  for  it. 


tions  to  master's  report. 

itlle  and  3I/\  Griggs,  for  exceptants. 

►.  Woodruf,  for  complainant. 

lNCELLOR. 

der  made  in  this  cause,  on  the  31st  of  March, 
referred  to  a  master,  to  ascertain  what  the  market 
er  share,  of  the  stock  of  the  Riverside  Land  Im-^ 
Company,  on  the  1st  day  of  November,  1867, 
e  number  of  shares  of  stock  of  that  company, 
e  par  value,  $50  per  share,  would  be  equal  to  the 
fifth  part  of  §22,500  and  interest  thereon,  from 
!8th,  1866,  to  November  1st,  1867,  and  what  the 
h  shares  would  have  been  at  that  market  value, 
k1,  on  the  last  named  day,  and  the  amount  of  such 
le  of  those  shares,  together  with  the  interest 
to  the  dav  on  which  the  master  should  make  his 
e  master  having  reported,  exception  was  filed  to 
his  report  as  relates  to  the  market  value  of  the 
reports  that  that  value  was,  on  the  1st  of  Novem- 
211.30  per  share,  and  gives  as  his  reasons  for  this 
:hat  the  evidence  shows  that,  on  the  day  last  men- 
jtock  was  not  in  the  market ;  that  the  company 
three  thousand  one  hundred  and  eighty  lots  of 
•ach  share  of  stock  represented  two  and  sixty-seven 
1  and  twenty-fifths  lots  ;  that  each  acre  of  laud 


146  CASES  IX  CHANCERY. 


I)ougIa<«  r.  Merceles. 


then  owned  by  the  company,  contained  twelve  lots,  and 
worth  $1000,  at  an  average  valuation,  and  that  each  lot 
therefore  worth  $83.33. 

Finding  that  the  stock  was  not  in  the  market  on  th< 
as  of  which  the  market  value  was  to  be  fixed,  he  has  f 
and  reported  what  he  considers  to  have  been  its  iuti 
value.  The  market  value  and  the  intrinsic  value  are,  I 
means,  necessarily  the  same  ;  the  terms  are  not  conver 
The  intrinsic  value  of  a  stock  is  not  onlv  not  an  infa 
guide  to  its  price  in  the  market,  but  is,  in  fact,  no  gui 
all.  A  stock  intrinsically  worthless,  may  bring  a  good  ] 
while,  on  the  other  hand,  one  of  great  intrinsic  value,  mj 
greatly  depreciated.  If,  under  such  a  reference  as  that  i 
consideration,  the  master  should  find  no  guide  to  whic 
could  reasonablv  commit  his  conclusions — if  he  should 
no  market  price  within  a  reasonable  period,  either  befo 
after  the  day  to  which  his  inquiries  are  to  be  directed 
intrinsic  value  may  then  enter  into  his  estimate.  Bui 
order  in  this  case  called  for  his  report  as  to  the  market  v 
a  term  deliberately  employed  as  being  exactly  expressi 
the  meaning  of  the  court.  And  if  a  marketable  value  cou 
established,  the  master  was  bound  to  find  and  report  it. 
late  Chancellor  found  no  fraud  in  the  conduct  of  the  ov 
of  the  four  and  a-half  shares  of  the  original  association, 
language  is  (Donfjlas  v.  MerccleSy  8  C  E,  Green  335 :)  " 
bait  of  the  profits  Mas  held  out  by  the  others,  but  Doi 
did  not  believe  in  any  profits  ;  he  had  lost  confidence  in 
speculation,  and,  like  a  prudent  man,  was  not  willing  toi 
himself  liable  for  more  than  he  was  already  liable  for. 
rightly  apprehended  what  the  othei*s  did  not  see — that,  i 
scheme  was  a  failure,  he  would  be  liable  for  losst^  in  pr( 
tion  to  his  interest.  I  can  see  no  fraud  practise<l  upon 
by  the  others.  He  was,  perhaps,  over  wiutious — ^at  all  ev 
as  it  turneil  out,  those  that  had  faith  in  it  were  right, 
he  cannot  protect  himself  by  his  over-cautiousness,  and 
ask  for  a  share  of  the  profits  of  his  less  prudent  associateSi 
to  run  the  risk,  and  who  have  made  the  profits 
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am  of  opinion  that  the  complainant  is  not,  by  the  agreement, 
entitled  to  any  part  of  these  four  and  a-half  shares  in  the 
original  association."     He  held,  however,  that  those  who  took 
those  shares,  ought  to  have  paid  for  them  with  their  own 
funds ;  but,  instead  of  that,  they  paid  for  them  in  the  funds 
of  the  association,  and  therefore  with  money  of  which  the 
complainant  was  entitled  to  one-twenty-fifth  part,  for  which 
part  they  are  bound  to  account  to  him  in  the  stock  of  the 
^nipany,  at  its  "  real  market  value"  at  the  time  of  the  con- 
veyance, the  1st   of  November,   1867.     The   company  dis- 
Jjolved  on  the  17th  of  July,  1872.     Its  dissolution  had  taken 
place,  and  its  assets  had  been  divided  among  its  stockholders, 
^hen  the  opinion  above  quoted  was  delivered.     The  order 
contemplated,  therefore,  that   payment  was  to  be  made  in 
money,  instead  of  stock.     The  intention  of  the  court  was,  to 
rwinire  the  owners  of  those  shares  to  account  to  the  complain- 
ant for  the  one  twenty-fifth  part  of  the  moneys  of  the  associa- 
tion, taken  to  pay  for  those  four  and  a-half  shares,  with 
interest,  as  in  the  stock  of  the  company  at  its  current  value 
in  the  market  on  the  1st  day  of  November,  1867. 

The  market  price  of  a  commodity  is  the  actual  price  at 
^^hich  it  is  commonly  sold.     That  price  may  be  fixed  by 
^1^  in   market  at  or  about   the   time.     If  no   sales   can 
^  »hown  on  the  precise  day,  recourse  may  be  had  to  sales 
Wore  or  after  the  day,  and  for  that  inquiry,  a  reasonable 
f^Dge  in  point  of  time  is  allowable.     Dana  v.  Fiedlei^y  12 
^*  r.  40 ;  Beach  v.  Raritan  and  Del.  Bay  B.  B.  Co,,  37 
^«  Y.  457.     There  had  been  no  sales  before  this  date.     There 
^ere  none  at  that  time ;  but  there  were  some  after  it.     It 
appears  that,  from  the  1st  of  November,  1867,  until  Decem- 
^^y  1870,  the  value  of  the  stock  in  the  market  did  not  mate- 
f Willy  fluctuate.     There  is,  therefore,  no  injustice  to  the  com- 
plainant in  taking  the  market  prices  between  those  dates  as  a 
^terion.     And  in  taking  this  range,  he  has  the  benefit  of 
*^^e,  at  least,  of  the  improvements  put  upon  the  property, 
and  advantages  secured  for  it  by  the  company,  after  Novem- 
^  hi,  1867*    After  that  date,  an  encumbrance  was  removed 
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and  improvements  were  made  and  induced  by  the  company, 
at  very  considerable  expense,  which  must  have  enhanced  the 
value  of  the  stock.     The  encumbrance  was  a  lease,  having 
eleven  years  to  run,  upon  between  sixty  and  seventy  of  the 
three  hundred  and  fifty  acres  owned  by  the  company,  for  the 
surrender  of  which  the  company  paid  $6000.     The  improve- 
ments appear  to  have  been,  the  location,  building,  and  com- 
pletion of  the  New  Jersey  Midland   Railway  through  the 
property,  the  location  by  the  railway  company  on  the  land  of 
the  land  company  of  a  depot  at  a  convenient  place  selected  by 
the  latter,  the  building  and  operating  of  the  Paterson  and 
Little    Falls   horse  railway   through   the  property  to  the 
centre  of  Paterson,  and  the  building  of  a  number  of  dwelling- 
houses  and  the  grading  of  the  streets.     On  the  18th  of  Feb- 
ruary, 1868,  the  first  sale  of  the  stock  appears  to  have  been 
made.     Then,  twenty  shares  were  sold  at  $100  per  share,  and 
though  there  were  two  sales  of  forty  shares  each,  on  the  1st  of 
November,  1868,  and   one  on   the  10th   of  that  month,  of 
thirty  shares,  and  another  on  the  same  day  of  twenty  shares, 
and  a  sale  of  twenty  shares  on  the  10th  of  September,  1869, 
yet  at  none  of  these  sales,  nor  at  all  up  to  December  28th, 
1870,  did  the  stock  bring  more  than  $100  per  share ;  and  on 
the  last  named  day,  forty  or  fifty  shares  were  sold  at  ^l-^* 
The  sale  made  in  February,  1868,  followed,  as  it  was,  by 
other  sales,  made  in  that  year  and  in  the  two  years  and  ten 
months  following,  none  of  which  were  at  a  greater  price,  way 
properly  be  regarded  as  fixing  the  marketable  value  of  the 
stock  as  not  exceeding  $100  per  share  on  the  1st  of  Novem- 
ber, 1867.     These  sales  were  in  the  aggregate  of  one  hun- 
dred and  seventy  shares.     The  quantities  sold  at  the  various 
sales  were  moderate,  and  the  sales  took  place  in  PatersoDr 
where  the  company  and  its  property  were  located  and  J^* 
operations  conducted.     I   leave  out  of  view  the  opinion  e^' 
pressed  by  Mr.  Hobart,  the  person  who  purchased  the  stoc*^ 
sold  in  February,  1868,  that  the  stock,  on  the  1st  of  NoverJ>* 
r,  1867,  would  not  have  brought  more  than  $75  a  shaT^' 
use  it  is  merely  an  opinion.     The  question  to  be  det^"^ 
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id  is,  what  could  the  complainant,  if  he  had  owned  the 
:  and  had  been  willing  to  sell  it,  have  got  for  it  in  the 
cet,on  the  last  named  day,  from  a  person  willing  to  buy? 
wrhat  price  would  he  have  been  compelled  to  pay  for  it 
?  It  is  not  to  be  forgotten  that  the  enterprise  was  a 
ilation.  Had  it  proved  a  failure  after  the  1st  of  Decem- 
1870,  the  complainant  would,  under  the  evidence,  have 

entitled,  in  this  account,  to  have  had  the  market  value 
le  stock  on  the  1st  of  November,  1867,  fixed  at  $100 
Aare.  The  fact  that  the  stock  increased  in  value  in  the 
£et  after  the  1st  of  December,  1870,  and  the  Hpeculatioo 
ed  a  success,  cannot  fairly  or  legitimately  affect  the  con- 
on  as  to  its  market  value  on  the  1st  of  November,  1867. 
i  urged,  however,  on  the  part  of  the  complainant,  that 
;  sales  form  no  criterion  of  the  market  value  of  the  stock, 
use  the  vendors  were  under  some  necessity  to  part  with 
'  stock,  and  were  therefore  not  in  a  condition  to  insist  on 
I]  price.  This  allegation  is  not  supported  by  the  evidence, 
les,  it  does  not  seem  to  be  material,  in  ascertaining  the 
cet  price  of  the  stock,  to  enquire  why  the  stock  appeared 
le  market.  It  was  not  thrown  on  the  market  in  large 
itities.     The  sellers,  it  is  to  be  presumed,  obtained  the 

price  they  could  for  it.  That  the  stock  did  not  com- 
d  a  better  price  in  the  market  than  §100  a  share,  at  the 

when  these  sales  were  made,  is  not  denied, 
he  master  should,  under  the  evidence,  have  found  that 

sum  was  the  market  value  of  the  stock  on  the  Ist  of 
member,  1867.  The  exceptions,  therefore,  are  sustained, 
'interest  ©n  the  market  value  of  the  stock,  from  Novem- 
Ist,  1867,  to  October  21st,  1873,  the  date  of  the  master's 
ort,  is  $809.66.  The  master,  therefore,  should  have  re- 
*ted  that  the  amount  of  the  market  value  of  the  shares, 
th  the  interest  thereon,  was  §2746.75, 
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Gardner's  Administrator  vs.  Schooley  and  others. 

1.  A  mere  proniifle  by  a  father  to  reward  a  daughter  for  lier  faithful  dis- 
charge of  her  filial  duties,  in  the  absence  of  any  contract  or  legal  obligation 
on  which  an  implied  promise  to  pay  her  can  be  based,  is  not  such  an  agree- 
ment as  will  support  a  mortgage  subsequently  executed  to  her,  against  the 
father's  creditors. 

2.  The  law  will  not  imply  a  promise  on  the  part  of  a  parent  to  pav  a 
daughter  for  services  rendered  by  her  in  his  household. 


On  final  hearing,  bill  anci  cross-bill,  answers,  replications 
and  proofs. 

Mr.  John  T.  Birdy  for  complainant. 

3Ir.  E.  P.  Conklin,  for  defendant,  John  J.  Creveling. 

Jlr.  M.  Wyckoff,  for  Sarah  A.  Schooley. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  two  mortgages,  held  by  the 
complainant,  and  given  by  Jediah  Schooley,  late  of  Blooms- 
bury,  in  the  county  of  Hunterdon,  now  deceased,  on  a  house 
and  lot  there,  owned  by  him.     The  first  was  given  to  Henry 
Gardner  and  William  S.  Gardner,  on  the  21st  of  March,  1869, 
to  secure  the  payment  of  $185.20,  and  by  them  it  was  assigned 
to  the  complainants'  intestate.     The  second  was  given  on  the 
1st  of  April,  1871,  to  the  complainant's  intestate  to  secure  the 
payment  of  SI 20.     The  property  was,  at  the  time  of  execu- 
ting the  first  of  these  mortgages,  subject  to  a  mortgage  given  • 
by    Jediah  Schooley  to  William   Creveling  for  $1000,  anJ 
interest.  After  giving  the  first  of  the  complainant's  mortgage?, 
Jediah  Schooley  executed  a  mortgage,  dated  December  28th, 
1869,  on  the  property  for  $1000  and  interest,  to  his  daughter^ 
Sarah    A.    Schooley,  and   on   the    6th    of  April,  1870,  he 
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executed  another  mortgage  for  $246,  to  Robinson  and  Hoff, 
who  assigned  it  to  John  J.  Creveling,  by  whom  it  is  now 
held.     All  these  mortgages  are  still  subsisting. 

The  controversy  between  the  parties,  relates  only  to  the 
mortgage  of  Sarah  A.  Schooley,  which  the  complainant  and 
John  J.  Creveling   (the   latter  of  whom   filed  a  cross-bill 
attacking  it,)  insist  was   voluntary  and  designed   t«  hinder 
and  defeat  the  creditors  of  Jediah  Schooley.     Her  answer, 
which  is  under  oath  according  to  the  requirement  of  the  bill, 
alleges  that  it  was  given  to  secure  an  indebtedness  of  $1000, 
from  her  father  to  her  for  her  work,  labor,  care,  diligence  and 
nursing  for  him,  and  for  money  by  her  lent  and  advanced  to, 
and  paid  out  and  expended  for  him.     It  appears,  however, 
from  her  testimony  in  the  cause,  that  the  mortgage  was  not 
given  in  consideration  of  any  money  lent  or  paid,  but  only,  as 
she  alleges,  for  her   services  in  taking  care  of  her  father's 
house,  rendered  between  1858  or  early  in  1859,  and  the  date 
of  the  mortgage.     She  testifies,  that  in  1858,  she,  being  then 
*hout  eighteen  years   old,  went  away   from    her   home  in 
Bloomsbury  to  learn  a  trade;  that  she  remained  away  about 
three  months,  when  her  mother's  illness  made  it  necessary 
that  she  should  return  home  to  take  charge  of  the  afiairs  of 
the  household ;  and  that  she  returned  accordingly  and  thence- 
forward remained  at  home,  devoting  her  time  and  services  to 
the  family,  taking  charge  of  the  household,  washing,  ironing, 
nieuding,  &c.    Her  mother  died  in  March,  1863.    Her  father 
^  a  day  laborer,  working  on  the  railroad  and  dependent  on 
his  labor  for  his  support.     He  was  possessed  of  no  property, 
except  the  mortgaged  premises,  a  house  and  lot  of  one  quarter 
of  an  acre,  and  some  household  goods,  but  not  enough,  how- 
ler, to  furnish  his  house,  the  best  part  of  the  furniture  in 
the  house  having  been  provided  by  some  of  his  sons,  who 
n^ed  with  him  as  part  of  the  family.     After  the  death  of  his 
^e,  his  fiimily  consisted  of  himself,  his  mother,  and  his  four 
*^  and  two  daughters.     Three  of  the  sons  appear  to  have 
heen  past  their  majority.     They  nevertheless  lived  with  their 
&ther,  making  his  house  their  home.     They  paid  no  board. 
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nor  did  they  make  any  compensation  for  their  washing,  mei 
ing,  &c.,  which  were  done  by  Sarah,  there,  but  retained 
their  earnings  for  their  own  use.  Her  services  were  to 
inconsiderable  extent  rendered  to  them.  Two  of  them,  w 
her  father,  furnished  her  clothing.  She  continued  from  ' 
time  of  her  return  in  1858  or  1859,  thus  to  live  in  the  fami 
until  after  her  mortgage  was  given. 

The  debts  of  the  complainant  and  that  of  the  defenda 
John  J.  Creveling,  were  contracted  for  groceries  and  ot! 
necessaries,  furnished  for  use  in  the  family,  the  purcha 
having  been  made  by  Sarah  herself.  The  credit  was  gi^ 
to  her  father.  The  proof  of  the  consideration  of  the  rac 
gage  to  Sarah,  is  by  no  means  such  as  to  establish  the  mo 
gage  as  against  the  creditors  of  her  father.  On  the  oti 
hand,  it  leads  to  the  conclusion  that  that  instrument  t 
without  consideration,  and  was  designed  to  hinder  and  def 
his  creditors.  She  neither  proves  nor  allies  that  there  ^ 
any  agreement  for  compensation  between  her  and  him  un 
within  about  a  year  before  the  execution  of  the  mortgaj 
and  what  she  refers  to  in  that  connection  appears  to  be  1 
promise,  that  if  his  life  was  spared  he  would  give  her  son: 
thing  to  show  for  her  services.  This  promise  he  is  said 
have  made  on  an  occasion  when  her  eldest  brother  remarked 
the  course  of  a  conversation  in  the  family,  that  he  had  a  lot 
land  which  he  had  bought  with  his  own  earnings,  to  sbi 
for  his  work,  and  she  said  she  had  worked  longer  than 
and  had  nothing  to  show  for  it,  and  thereupon  her  fatl 
made  her  the  promise  above  mentioned.  Except  this  th 
is  no  evidence  ©f  any  agreement  between  her  and  her  fatl 
for  compensation,  and  this  is  not  evidence  of  any  such  agr 
ment  as  will  support  the  mortgage  against  his  creditprs. 
was  his  promise  to  reward  her,  if  in  his  power,  for  her  fai 
ful  discharge  of  her  filial  duty.  She  never  made  any  demt 
for  payment,  nor  did  she  ever  receive  anything  on  account 

There  was  no  contract,  and   there  apf>ears  to  have  been 
legal  obligation  on  which  an  implied  promise  in  this  case  • 

baaed.     The  mortgage  appears  to  have  been  made  with 
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consultation  with  her,  and  without  any  knowledge  on  her 
part  of  her  Other's  intention  to  make  it.  There  was  no  ac- 
count, nor  any  reckoning  between  them.  He  appears  not 
even  to  have  consulted  her  as  to  the  amount  for  which  the 
mortgage  should  be  made.  He  went  to  Phillipsburg  and 
had  the  mortgage  drawn  there,  and  there  he  executed  it. 
AVhen  it  was  delivered  she  gave  no  receipt  nor  any  credit 
for  it.  After  it  was  delivered  to  her,  however,  she  seems  to 
have  made  up  an  account,  (all  the  entries  of  which  she  says 
she  made  at  one  time,  and  on  which  no  credit  is  given,)  of 
her  wages,  from  March  5th,  1863,  when  her  mother  died,  to 
the  5th  of  December,  1869,  at  $2.75  per  week,  with  interest 
for  one  year  on  $852,  the  gross  amount  of  these  wages,  ac- 
cording to  her  account,  up  to  March  5th,  1869.  Why  this 
account  was  thus  made  up,  she  seems  unable  to  explain.  In 
the  book  which  contains  it,  and  which  she  produced  on  her 
examination,  there  is  another  account  of  her  services,  in 
^vhich  her  wages  are  charged  at  $2.75  a  week  up  to  March 
^th,  1866,  and  after  that  at  $3  a  week,  and  her  father  is 
credited  with  cash,  $35,  under  date  of  March  5th,  1864,  and 
?^2,  under  date  of  March  5th,  1865.  She  says  she  had  no 
knowledge  of  the  existence  of  this  account  until  she  produced 
tne  book  on  her  examination,  and  that  she  does  not  know 
^hat  the  entries  in  it  were  intended  for,  unless  it  was  that 
one  of  her  brothers  intended  by  them  to  make  out  a  bill  for 
*^er.  She  admits  that  the  credits  in  that  account  are  fictitious. 
This  book  proves  to  be  the  pass-book  of  her  father's  dealings 
^ith  Robinson  and  HofF,  containing  the  items  of  her  pur- 
chases of  groceries  and  like  necessaries  from  them,  for  the 
^Diount  of  which  their  mortgage,  now  held  by  John  J.  Crev- 
^"Dg,  was  given,  and  all  of  which  was  due  when  her  raort- 
S^  was  made.  It  may  be  remarked,  that  she  admitted  in 
*^er  testimony  that  she  knew  when  she  received  her  mort- 
Pge,  that  there  was  a  debt  of  like  character  with  that  of 
^binson  and  Hoff,  due  from  her  father  to  Theodore  Gard- 
'^er.  The  account  which  she  thus  made  up  after  the  mort- 
Pge  was  given  to  her,  amounts,  without  interest,  to  only 
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$852,  while  the  mortgage  was  given  for  $1000,  and  it  may 
be  observed  that  in  her  testimony  she  says  that  the  consider- 
ation of  the  mortgage  was  her  services  alone,  making  no 
mention  of  interest.  The  evidence  leads  me  to  the  conclu- 
sion that  the  services  rendered  by  her,  were  not  rendered  in 
pursuance  of  any  contract  or  agreement  between  her  and  her 
father  for  compensation  therefor.  Nor  will  the  law  imply 
any  proniise  to  pay  for  services  rendered  by  a  daughter  to 
her  father  under  such  circumstances  as  the  case  presents. 
She  returned  to  her  father's  house  while  she  was  yet  a  minor, 
to  live  in  and  be  part  of  his  family,  and  she  so  continued,  ud- 
emancipated,  until  after  her  mortgage  was  given.  Her  mort- 
gage must  be  held  to  have  been  without  consideration,  and 
fraudulent  as  against  creditoKS.  Ridgway  v.  English,  2  Zah> 
409;  Vpdike  v.  Titm,  2  Beaa.  151  ;  Coley  v.  CoUy,  1  Jfc- 
Cart.  350 ;  Updike  v.  Tenbrook,  3  Vroom  105 ;  PricM  v. 
PrickeWa  Adm'rs,  5  C.  K  Green  478.  It  will  be  postponed 
in  favor  of  the  mortgage  held  by  John  J.  Creveling,  and  the 
mortgage  given  to  Theodore  Gardner,  for  $120,  and  interest. 
The  priority  of  the  other  mortgages  over  hers  is  admitted. 


Hand  and  others  vs.  Ja(X)BUS  and  wife. 

A  principal  who  hns  executed  a  contract  for  tlie  pale  of  lands,  and  author- 
ized an  agent  to  receive  an  installment  of  purchase  money  under  the  con* 
tract,  and  given  the  purchaser  to  understand  that  the  balance  waste  be  pa*^ 
to  such  agent,  cannot  repudiate  the  agency  and  refuse  to  execute  the  dee«, 
because  the  agent,  to  whom  the  purchaser  has  paid  the  whole  of  the  ^ 
chase  money,  is  unable  to  pay  it  over  to  the  princix^al. 


On  final  hearing  on  pleadings  and  proofs. 
Mr.  F.  A.  Demott,  for  complainaat^. 
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The  Chaxcelix)r. 

This  is  a  suit  for  specific  performance.  The  case  presents 
lit  a  single  question — whether  Thomas  Decker  was  the  agent 
f  the  vendor  to  receive  the  purchase  money.  That  there 
ras  a  sale  of  the  property,  which  was  a  house  and  lot  in  Pe- 
^uannock  township,  in  the  county  of  Morris,  by  the  owner, 
^ohn  Jacobus,  to  Hannah  C.  Hand,  then  the  wife  of  the  com- 
)lainant,  Albert  Hand,  but  now  deceased,  is  not  disputed, 
^rs.  Hand  died  after  the  filing  of  the  bill,  and  her  children 
«yere  made  parties  complainant  in  her  stead.  Nor  is  there 
inv  doubt  that  the  price  for  which  the  property  was  sold, 
^as,  as  stated  in  the  bill,  $500,  nor  that  the  terms  of 
the  purchase  were,  that  of  this  sum,  $200  were  to  be  paid  at 
the  time  of  the  purchase,  which  was  March  2d,  1866,  and  the 
r^isidue  in  sums  following,  and  that  on  payment  of  ^200  on 
account  of  the  purchase  money,  the  purchaser  was  to  be  let 
^nto  possession.  The  evidence  shows  that  Mrs.  Hand,  on 
payment  of  the  §200,  was  let  into  possession  accordingly,  and 
^•^pended  a  considerable  amount  of  money  in  fencing  the  prop- 
erty. That  the  whole  of  the  purchase  money  was  paid,  is 
^<>t  questioned,  but  the  dispute  is  as  to  whether  Thomas 
^ker,  to  whom  it  was  paid,  was  authorized  to  receive  it  for 
the  seller.  The  proof  is,  that  when  the  first  inquiry  was 
^ade  by  Albert  Hand,  of  Jacobus,  as  to  whether  he  would 
^n  the  property,  and  if  so,  at  what  price,  the  latter  told  the 
Person  (Jonathan  Andruss)  who  made  the  inquiry  of  him  for 
Hand,  that  Decker  was  his  agent,  and  transacted  his  business 
'^r  him,  and  that  to  him  any  one  desiring  to  purchase  the 
property  must  be  sent.  Hand  resided  in  Morris  county,  and 
«acobus  lived  in  Newark.  Decker  was  a  merchant  in  the 
'^tter  place.  The  evidence  shows  that  when  the  negotiations 
fer  the  purchase  were  made  by  Hand,  the  aid  of  Decker  was 
^ttght  by  Jacobus,  and  they  were  carried  on  by  Decker,  for 
^^i  in  the  presence  of  Jacobus,  at  Decker's  store,  in  Newark. 
%  that  ocxiasion.  Jacobus  offered  to  sell  the  property  on  the 
'^nns  above  mentioned.  Hand  declined  to  close  the  purchase 
hea,  saying  that  he  would  think  the  matter  over,  and  if  he 
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got  some  money,  would  come  dowa  and  see  Jacobus ;  to  which 
the  latter  replied,  that  he  could  come  and  see  Decker  aboat 
the  property,  that  what  Decker  had  done  for  him  was  all 
right,  and  that  Decker  would  act  as  his  (Jacobus*)  agent- 
Subsequently,  on  the  2d  of  March,  1866,  Mrs.  Hand  came  to 
Decker  and  told  him  they  had  concluded  to  take  the  property 
on  the  terms  offered  by  Jacobus.     She  then  paid  him  the  first 
payment  of  §200,  for  which  he  gave  her  a  receipt  as  agent 
for  Jacobus.     He  then  drew  an   agreement  of  sale  of  the 
property,  on  the  terms  offered  by  Jacobus,  for  Hand's  accept- 
ance, in  the  conversation  at  Decker's  store.     She  signed  it 
and  left  it  with  him,  in  order  that  he  might  get  Jacobus'  sig- 
nature to  it,  which  he  subsequently  did.     Decker  retainecS 
the  document,  but  it  afterwards  came  into  Jacobus'  possession, 
and  was  produced  by  his  counsel  on  the  examination.    Decker 
testifies  that  a  day  or  two  after  he  received  the  $200,  he  in* 
formed  Jacobus  of  what  he  had  done,  and  he  fully  approved 
of  it,  and  then  promised  to  come  into  Decker's  place  of  busi' 
ness  and  sign  the  agreement;  that  soon  aft^r,  but  not  on  th^ 
same  day,  he  called  on  Decker,  at  his  store,  and  Decker  the*^ 
read  the  agreement  to  him.     He  expressed  his  approval  of  ** 
and  signed   it.     On   this   latter   occasion.  Jacobus  directe^i 
Decker  to  notify  the  tenant  of  the  property  to  quit  possessio^^ 
on  the  1st  of  April  then  next,  as  he  had  sold  the  place  to  Mr»' 
Hand.     This  was  done,  and  the  tenant  left  the  property  i^ 
pursuance  of  the  notification,  and  Mrs.  Hand  and  her  hiiJ^' 
band  entered    into   possession,  accordingly.     Decker  swear» 
that   at   one  of  these   interviews,   he  asked  Jacobus  if  H* 
wanted  to  use  the  §200,  which  he  (Decker)  had  received  tvot^ 
Mrs.  Hand,  to  which  Jacobus  replied  that  he  did ;  that  t** 
would  like  to  use  the  money  all   at  once;   and   thereupo^ 
he  (Decker)  told    him  to  let  him  have  the  ?200  until  1^^ 
(Jacobus)   should  receive  the   rest  of  the  purchase   mone^'» 
and  that  he  would  pay  him  interest  for  it,  to  which  Jacob^^^ 
consented.      On  the   19th    of  June  following,  Mrs.  Hat^ 
called  on  Decker,  and  paid  him  the  balance  of  the  purcha^^ 
money — §300 — which  he  received,  and  gave  her  a  receipt  fi^^ 
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as  agent  of  Jacobus,  promising  to  get  the  deed  for  the 
►perty  and  send  it  to  her.  The  deed  appears  to  have  been 
sequently  drawn  and  executed,  but  Jacobus  refused  to  de- 
*r  it  until  he  received  the  whole  of  the  purchase  money, 
Ich  Decker  was  then  unable  to  pay  him,  but  offered  to  pay 
X  $200  or  $300  of  it  in  cash,  and  to  give  his  check  or  note, 
able  within  a  few  days  from  that  time,  for  the  residue, 
obus  declined  to  accept  this  arrangement  of  the  matter, 
iobus,  in  his  answer,  which  is  wholly  unsupported,  denies 
t  Decker  was  his  agent,  or  that  he  ever  held  him  out  to  be 
agent  in  the  sale  of  the  property.  Oppased  to  his  denial, 
wever,  is  the  testimony  of  Andruss  and  Decker,  and  that 
Harris,  who  was  present  at  the  negotiation  at  Decker's  store, 
d  who  testifies  that  in  the  conversation  there,  between  the 
rties.  Decker  said  that  he  was  the  one  who  did  the  business, 
id  that  therefore  it  would  not  be  necessary  for  Jacobus  to  be 
fesent.  To  the  testimony  of  these  witnesses,  is  to  be  added  the 
ircumstance,  that  after  full  knowledge  of  the  fact  that  Decker 
lad  received  the  first  payment  from  Mrs.  Hand,  and  receipted 
or  it,  Jacobus  not  only  made  no  objection  to  Decker's  action 
n  the  matter,  but  distinctly  approved  of  it,  leaving  the  money 
'n  his  hands  as  a  loan  on  interest,  and  gave  possession  of  the 
property  to  Mrs.  Hand,  in  accordance  with  his  agreement. 
And  besides,  he  permitted  the  purchaser  still  further  to  act 
on  the  understanding  that  Decker  was  his  agent,  and  on  that 
understanding  to  pay  the  balance  of  the  purchase  money  to 
I^ker,  and  it  appears  that  it  was  only  when  he  found  that 
Decker  was  unable  to  pay  him  the  money  which  he  had  thus 
knowingly  permitted  him  to  receive  as  his  agent,  that  he  de- 
fied and  repudiated  his  agency.  On  the  plainest  principles, 
tis  answer  cannot  avail  him. 

The  complainants  are  entitled  to  the  specific  performance 
of  the  agreement.     There  will  be  a  decree,  accordingly. 
Vol.  X.  L 


i 
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Rp:illy  v8.  Smith  and  wife. 


1.  Where  a  wife  refuses  to  join  in  a  conveyance  of  landfl  which  herln*=^" 
band  has  Hohl,  and  there  it*  no  proof  of  fraud  on  the  part  of  the  hiwban<l  ■* 
her  refurt:il,  the  court  will  not  com^Kjl  the  husband  to  procure  a  conveyao*^ 
or  relcjwe  by  her,  or  retjuire  him  to  furnish  an  indemnity  againrt  her  doivcri*. 

2.  Specific  performance  in  such  case  refuseil,  and  the  purchaser  left  t<' 
hi8  remedy  at  law,  it  not  ai>pearing  that  he  was  willing  to  pay  the  A-iH 
balance  of  the  purcliase  money  and  actTpt  a  deed  from  the  vendor  alone. 


On  final  hearing  on  pleadings  and  proofs. 
Mr,  Jf.  ]{,  Kcnny^  for  complainant. 
J//-.  E,  E.  Coe,  for  defendants. 

ThK   ClIANCELT.()Il. 

This  is  a  suit  for  specific  performance.      The  defendant, 
Michael  Smith,  being  the  owner  of  a  house  and  lot  in  Xei*'- 
ark,  employed  Davis  and  Rodrige,  auctioneers,  of  that  city,  to 
sell  the  property  for  him  at  j)ubiic  auction.     The  sale  >vas 
made  and  the  pr()i)efty  struck  oft' to  the  complainant  at  ?87t>, 
cash.     Smith  was  satisfied  with  the  sale  and  so  expressed 
himself     The  complainant  complied  with  the  terms,  paying 
§50  on  account  of  the  purchase  money,  at  the  close  of  the  sal^*      | 
The  auctioneers  gave  him  a  receipt  for  the  money,  acknowl' 
edging  the  sale  and  specifying  the  time  and  place  when  au^ 
where  the  balance  of  the  price  was  to  be  paid  and  the  de^ 
delivered.     Though  the  complainant  was  ready,  at  the  tin^* 
and  i)lace  so  designated,  to  pay  the  money  and  receive  tl^^ 
deed,  Smith  did  not  appear,  and  subsequently  refused  to  cai'*" 
vey  the  property.     Both  Smith  and  his  wife  were  present  ^^ 
the  sale,  and  one  of  the  auctioneers  testifies  that  the  latt*^^ 
expressed  her  willingness  that  the  property  should  be  sol ^^ 
provided  it  should  bring  not  less  than  §800. 
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The  bill  alleges  that  Smith  and  his  wife  refuse  to  convey 
property,  and  prays  that  they  may  be  decreed  to  convey 
to  the  complainant.     The  defendants  have  both  answered, 
ring  their  obligation  to  convey  the  property  to  the  com- 
>lainant,  while  they  admit  that  he  purchased  it  at  the  auction. 
Che  answer  protests  that  Mrs.  Smith  ought  not  to  have  been 
xiade  a  party  to  the  suit,  and  that  she  ought  not  to  be  com- 
pelled to  join  in  a  conveyance  of  the  property  to  the  com- 
plainant, and  prays  the  same  advantage  of  the  objection  tliat 
would  have  been  accorded  on  demurrer.   The  bill  And  answer 
both  show  a  refusal  on  the  part  of  the  wife  to  join  in  the  con- 
veyance.    The  evidence  also  shows  it.     There  is  no  proof, 
"or   is  there  any  allegation  of  fraud  on  the  part  of  the  hus- 
band in  her  refusal.     On  the  other  hand,  it  clearly  appears 
from  the  testimony,  that  she  is  actuated    by  considerations 
having  reference  to  her  own  interest  alone.     The  court  will 
^ot,  under  such  circumstances,  comi)el  her  husband  to  procure 
a  conveyance  or  release  by  her,  or  require  him  to  furnish  an 
indemnity  against  her  dower.     Yoinif/  v.  Paul,  2  Stocld.  401 ; 
Hau;rcUty  v.  Warren,  3  C  E.  Green  124;  Riesz^s  Appeal,  73 
PcriTLSt.  Hep.  485;  Story's  Eq.  Jur.,  §§  731-735. 

Inasmuch  as  it  does  not  appear  that  the  complainant  is 
billing  to  pay  the  full  balance  of  the  purchase  money  and 
^iccept  a  deed  from  Smith  alone,  a  decree  for  specific  perform- 
ance must  be  refused,  and  the  complainant  be  left  to  his 
J^emedy  at  law. 

The  bill  will,  therefore,  be  dismissed,  but  as  the  case  is  one 
^^  some  hardship  to  the  complainant,  and  the  conduct  of  th  e 
defendants  has  not  been  such  as  to  entitle  them  to  the  favor- 
able consideration  of  the  court  in  this  respect,  it  will  be  with- 
<Hit  costs. 
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The  Washingtox  Life  Insurance  Company  w.  T 
Paterson  Silk  Manufacturing  Company  a 
others. 


1.  It  is  not  incumbent  on  a  foreign  corporation,  complainant,  to  pro'^E- 
their  corporate  existence  when  the  answer  raises  no  question  as  to  tlic?i 
exiKtence,  or  right  to  sue,  but  sets  up  a  defence  on  the  merits  alone. 

2.  The  unsupported  testin^ony  of  a  defendant  seeking  to  avoid  a  mort- 
gage  debt  on  the  ground  of  usury,  that  the  broker  to  whom  he  appliecl  £c'>r 
the  loan  which  the  mortgage  was  given  to  secure,  told  him  that  he  was  tlie 
agent  of  the  mortgagee,  to  make  loans,  cannot  affect  the  mortgagee. 

3.  A  re<]uirement  by  the  lender,  (an  insurance  company,)  that  the  l>or- 
rower  take  out  a  policy  of  insurance  as  a  condition  of  making  the  loin, 
is  not,  of  itself,  evidence  of  a  usurious  agreement. 


On  final  hearing  on  pleadings  and  proofs. 
Mr,  A.  S.  Boyd,  for  complainants. 
3[/\  G.  S.  Hilt  on,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  for  tlie  foreclosure  and  sale  of  certai' 
mortgaged  premises,  in   Paterson,  now  owned  by  the  P^ 
erson   Silk   Manufacturing   Company.      The  complainAD^ 
mortgage,  which  is  dated   February  2d,  1871,  was  given 
them  by  John  Byanl,  while  he  was  the  owner  of  the  pn 
erty,  to  secure  the  payment  of  $18,000,  with  interest, 
subsequently  sold  and  conveyetl  the  premises  to  the  Pate 
Silk   Manufacturing   Company,   a   corporation    created 
special  act  of  the  legislature  of  this  state,  subject  to  tb 
cumbrance  of  the  complainants'  mortgage,  which,  b; 
deed,  the  grantees  therein  assumed  to  pay,  the  amount 
being  computed  and  allowed  to  them  as  part  of  the  pi 
money.    On  or  about  the  1st  of  ]!^Iarch,  1873,  the  sil 
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v^y  mortgaged  the  premises  to  the  defendant,  John  R.  Dag- 
■:•&,  in  trust,  to  secure  bonds  to  the  aggregate  an^ount  of 
0,000,  which  they  proposed  to  issue  undc*  the  authority 
v^en  them  in  that  year  by  the  legislature.     They  appear  to 
rve  issued  these  bonds  only  to  the  amount  of  $4800,  $4000 
Avhich  they  had,  at  the  time  of  filing  the  answers,  bought 
and  cancelled.     They  and  Daggers  have  answered,  setting 
?    usury  against  the  complainants'  mortgage,  and  claiming 
deduction,  in  respect  of  the  alleged  usury,  of  $3049.20, 
ith  all  interest  which  may  have  been  paid  on  the  mortgage. 
On  the  argument,  it  was  insisted  by  the  defendants'  coun- 
^1,  that  the  bill  must  be  dismissed,  because  the  complainants, 
»'bo  are  a  corporation  under  the  laws  of  the  state  of  New 
Lork,  and  are  there  located,  offered  no  evidence  of  their  ex- 
?tetice.     But,  although  the  complainants  sue  as  a  foreign 
'or|M)ration,  styling  themselves  in  the  bill  the  Washington 
^ife  Insurance  Company,  of  the  city  of  New  York,  neither 
^f  the  answers  raises  any  question  as  to  their  existence  or 
fight  to  sue,  but  both  of  them  set  up  a  defence  on  the  merits 
^lone.     Under  these  answers  I  do  not  think  it  was  incum- 
"^nt  on  the  complainants  to  prove  their  corporate  existence. 
The  answers  allege  that  Byard,  being  in  straitened  circum- 
stances, applied  to  the  complainants'  agent,  Samuel  S.  Wood, 
Jr.,  in  the  city  of  New  York,  for  a  loan  of   §25,000  upon 
Ae  mortgaged  premises,  and  that  it  was  agreed  upon  between 
Aem  that  the  complainants  should  lend  Byard  $18,000,  for 
^hich,  with  interest  at  seven  per  cent,  per  annum,  he  was  to 
S^ve  them  his  mortgage  on   the  mortgaged   premises,  and  to 
give  them  a  bonus  or  premium  of  $2000,  and  take  a  policy 
<^n  his  life  for  $10,000,  to  be  issued  by  them.     They  allege 
^nat  on  those  terms  only  was  he  able  to  get  the  money.     The 
answers  state  that  this  agreement   was   executeil,  and  that 
%ard,  accordingly,  paid  to  the  complainants  the  $2000  pte- 
'nium,  and  took  out  the  life  policy,  paying  to  them  as  the 
pfemium  therefor,  $1049.20,  besides  a  policy  fee  of  $1. 

The  transaction  seems  to  have  been   this  :  Byard  being  in 
^^  of  money,  and  being  the  owner  of  a  very  valuable 
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factory  property  in  Paterson,  applied  to  Wood,  who  was  a 
insurance  and  loan  broker,  in  the  city  of  New  York,  for  fiL 
loan  of  $25,000,  on  mortgage  on  his  real  estate ;  Wood  a|3— 
plied  to  the  complainants  for  the  loan,  which  they  declined. 
By  the  advice  of  Wood,  Byard  made  a  new  application  for  xx 
smaller  sum,  $18,000,  and   to  strengthen  it,  proposed,  l>v 
Wood's  advice,  to  take  out  a  policy  upon  his  life  for  $10,000^ 
from  the  complainants,  and  pay  the  first  year's  premium  out 
of  the  money  he  sought  to  borrow.     This  application  was 
successful.     It  was  agreed  between  Byard  and  Wood  that 
the  latter,  if  successful  in  obtaining  the  loan,  should  have  for 
his  services,  including  fees  for  searches  and  counsel  fees  in 
regard  to  the  title,  $2000.     Byard  swears  that  when  the 
money  was  paid  it  was  paid  by  a  check  for  $18,000  to  his 
order,  which  was  delivered  by  Wood  to  the  attorneys  of  the 
complainants,  who  then,  in  Wood's  presence,  obtained  Byard^s 
endoraement  on  it,  and  that  they  then,  retaining  that  check, 
gave  Byard  their  check  for  the  balance,  between  $14,000  and 
$15,000,  remaining  after  deducting  the  premium  on  thepoHcr 
and  the  $2000  commissions.     He  is  undoubtedly  mistakca 
in  reference  to  the  manner  and  time  of  payment.     The  com- 
plainants' check  was  payable  to  the  attorneys.     The  latter 
appear  to  have  deducted  the  amount  of  their  bill  for  searches, 
Ac,  $259.08,  and  the  amount  of  the  premium  on  the  life 
policy,  and  also  the  premium  on  $20,000  of  fire  insurance, 
which  was  to  be  obtained  as  collateral  to  the  mortgage,  and 
to  have  paid  over  to  him  by  their  various  checks,  dated  0^ 
the  3d  and  4th  days  of  February,  1871,  all  of  the  balance, 
except  $1000,  which  they  retained  as  security  that  certain  un- 
satisfied liens  en  the  property  should  be  discharged.    Tb*^ 
money  they  afterwards  paid   to  liini  on  receiving  evident 
that  those  liens  had  been  cancelled.     One  of  these  checks  ^^^ 
$1740.02  was  delivered  to  Wooil.     There  is  no  evidence  ^^ 
the  cause  that  Woo<l  was  the  complainants'  agent   in  tl^^^ 
matter,  except  Byard's  testimony.     He  sweare  that  Vi^o^ 
told  him  that  he  was  the  agent  of  the  complainants  to  ts^^^ 
loans  of  money.     Were  this  uncontradicted,  it  cannot^  ^ 


MAY  TERM,  1874.  163 


Allen's  Executor  v.  Roll. 


ious  principles,  standing  entirely  alone  as  it  does,  affect 
complainants.  Faulkner  v.  Whiiaher,  3  Green  438, 
;  Muir  v.  Newark  Savings  Inst.j  1  C.  E.  Gh^een  537, 539 ; 
over  V.  Van  Mater^  3  C,  E,  Green  481.  But  it  is  explicitly 
ied  by  Wood,  who  swears  that  he  was  in  no  sense  the 
it  of  the  complainants  in  lending  the  money;  that  the 
plainants  never  received  one  dollar  of  the  bonus,  but 
;,  on  the  other  hand,  it  was  sliared  by  him  with  those 
>  had  been  instrumental  in  bringing  Byard  to  him. 
'he  defendants'  counsel,  on  the  hearing,  insisted  that  the 
iplainants  imposed  on  Byard,  as  terms  on  which  alone 
loan  would  be  made,  the  taking  out  of  a  life  policy, 
i  that  that  was  intended  as  a  mere  cover  for  usury.  It 
8  not  appear,  however,  that  the  taking  out  of  the  policy 
$  a  condition.  It  is  probable  that  it  was  proposed  by 
ard  himself,  as  an  inducement,  and  so  became  part  and 
t«l  of  the  agreement.  But  if  it  be  admitted  that  it  was  a 
dition  of  the  loan,  it  is  not  evidence  of  a  usurious  agreement. 
e  policy  was  taken  out  at  the  usual  rate,  and  there  is  no 
dence  whatever,  that  it  was  designed  as  a  cover  for  unlawful 
erest.  Grosvenor  v.  Flax  Ck),,  1  Greenes  Ch.  643  ;  Griffin 
N,  J.  Oil  Co,,  3  Stockt  50 ;  Utica  Insurance  Co.  v.  Cald^ 
li  3  Wend,  295  ;  New  York  Fire  Ins,  Co.  v.  Donaldson,  3 
IT.  199. 

The  defendants  are  not  entitled  to  the  deduction  claimed, 
any  part  of  it.  There  will  be  a  decree  for  the  complain- 
8,  in  accordance  with  these  views,  for  the  amount  of  prin- 
•al  and  interest  due  on  their  mortgage,  according  to  its 
ms. 


Allen's  Exp:cutor  rs.  Roll. 

•  Cutuis  que  trust  are  necessarv  parties  to  a  bill  for  foreclosure  bv  their 

'  An  allegation  in  the  answer,  as  a  defence  to  a  bill  for  foreclosure  of  a 
cbaie  money  inortgage,  that  "  part  '*  of  the  land  intended  to  be  cou- 
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veyed,  haa  been  omitted  from  the  description  by  metes  and  bounds,  without 
Ptating  what  part,  or  whether  the  land  is  not  otherwise  sufficiently  described 
to  be  fully  identified,  is  in^iufiicient. 

3.  The  defence  of  an  alleged  error  in  his  deed  cannot  avail  the  defendant 
under  his  answer  to  a  suit  for  foreclosure  of  a  purchase  money  mortgage. 

4.  A  defendant  can  have  jK)sitive  relief  against  the  complainant,  evenai 
to  the  subject  matter  of  the  suit,  only  by  cross-bill. 


On  exceptions  to  master's  report  npon  exceptions  to  answer. 

Mf\  B,  A  Vail,  for  complainant. 
Mr,  T,  H,  Shofery  for  defendant. 

The  Chancellor. 

This  case  comes  before  me  on  two  exceptions  filed  by  the 
defendant,  to  the  report  of  a  master  upon  exceptions  to  the 
answer.  The  suit  is  for  the  foreclosure  of  a  mortgage  given 
to  the  complainant's  testator,  as  guardian  of  certain  infants, 
on  the  13th  of  April,  1866,  to  secure  the  payment  of  part  of 
the  purchase  money  of  land  of  the  infants,  sold  to  the  defend- 
ant and  Ferdinand  Blancke,  under  an  order  of  the  Orphans 
Court  of  the  county  of  Union.  The  exceptions  to  the  answer 
were  three  in  number.  The  master  reported  tliat  the  first 
was  not  well  taken,  but  that  the  other  tw^o  were.  The  second 
exception  to  the  answer  is  to  the  objection  therein  made,  that 
the  cestvis  que  trust  ought  to  have  been  joined  with  the  execu- 
tor as  parties  to  this  suit.  The  third  is  to  the  defence  set  op 
in  the  answer,  that  the  deed  of  conveyance  from  the  guardian 
to  the  defendant  and  Blancke,  is  defective  in  its  description 
by  metes  and  bounds  of  the  land  intended  to  be  conveyed 
thereby. 

The  mortgage  in  suit  is  not  a.ssets  in  the  hands  of  the 
complainant.  He  holds  it  merely  as  his  testator  held  it,  ^ 
trustee.  Dcer'mg  v.  Torrington,  1  Salk.  79;  Kip  v.  T^ 
Bank  of  New  York,  10  Johm.  63 ;  Diaa  v.  BruneU's  Execu- 
tory 24  Wend,  i) ;  Moses  v.  Murgatroyd,  1  Johns.  Cft,  119; 
Perry  on  Trusts,  §  344 ;    Willis  on  Trusts  53,  1 11 ;  3V«w«W* 
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!m,  4  Mason  16 ;  De  ValengMa  Adm!r8  v.  Dufyy  14 
282 ;  Banks  v.  Wilkes^  3  Sandf.  Ch.  R,  99 ;  Bowman 
\etauxy  Hoffm,  150;  Matthews  on  Executors  119,  243. 
istice  Story,  in  Trecothick  v.  Austin :  "  Executors  are 
1  with  no.  morels,  in  virtue  of  their  office,  Jhan  the 
stration  of  the  assets  of  the  testator.  If,  at  the  time 
ieath,  there  is  any  specified  personal  property  in  his 
)elongirig  to  others,  which  he  holds  in  trust  or  other- 
id  it  can  be  clearly  traced  and  distinguished  from  the 
^s  own,  such  property,  whether  it  be  goods,  securities, 
>r  other  things,  is  not  assets  to  be  applied  in  payment 
lebt,  or  to  be  distributed  among  his  heirs,  but  is  to  be 
'  thq  executors  as  the' testator  himself  Jield  it.*'  There- 
cording  to  the  settled  rule,  the  cestuis  que  trust  should 
:ies  to  the  bill*.  Story's  Eq.  PL,  §  201 ;  Stillwell  v. 
'y,  1  Green's  Ch,  305 ;  Large  v.  Van  Doren,  1  McCart, 
looVs  Executors  v.  Higgins,ante,p,  117.  The  second 
3n  to  the  answer  was  not  well  taken.  The  first  excep- 
the  report  must,  therefore,' be  sustained, 
answer  as  to  the  defence  above  alluded  to,  based  on 
ged  defects  in  the  deed  of  conveyance,  is  insufficient, 
jes  that  "  part "  of  the  land  intended  to  be  conveyed 

the  alleged  error,  been  omitted  from  the  description 
»  and  bounds,  but  what  part,  and  whether  much  or 
md  whether  the  land  is  not  otherwise  sufficiently 
2d  to  be  fully  identified,  cannot  be  gathered  from  the 
It  admits  that  the  contents — the  number  of  acres — 
rectJy  stated.  No  eviction  is  alleged,  nor  any  failure 
in  possession  of  all  the  land  purchased.  No  ejectment 
n  commenced.  No  fraud  is  impu4^^ed,  but  a  mistake, 
,  in  the  respect  above  mentioned.  Nor  does  the  answer 
'  disclose  whether  the  error  is  essential  or  not. 
defendant  insists  that  he  ought  not  to  be  required  to 
I  money  due  on  the  mortgage,  until  the  deed   be  cor- 

The  answer  seeks  affirmative  relief — the  re-formation 
leed.     Apart  from  the  consideration  that  it  does  not 
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appear  from  the  defendant's  own  statement  in  his  answer, 
that  he  is  entitled  to  any  relief,  this  defence  cannot,  ac- 
cording to  the  established  rules  of  equity,  be  entertained 
under  the  answer.  A  defendant  can  have  no  positive  relief 
against  the  complainant,  even  as  to  the  subject  matter  of  the 
suit,  unless  a  cross-bill  is  filed  for  the  purpose.  Milkr  v. 
Gregory y  1  CI  E.  Green  274  ;  Onderdonk  v.  Grrayj  4  C.  E. 
Green  65;  Leddd's  Executor  v.  Stan^^  Id.  159;  O'Briei^  ?. 
Hulfish,  7  a  E.  Green  471. 

The  second  exception  to  the  report  is  therefore  overruled. 


Tkropp  and  others  vs.  Field. 

That  the  injury  complained  of  was  done  before  the  service  of  the  injun^ 
tion  upon  the  defendant,  and  that  his  acts  since  the  service  of  the  iDjon^ 
tion  have  done  the  complainant  no  further  injury,  will  not,  when  tho« 
acts  were  intended  to  make  the  injury  complete,  and  the  obvious  intention 
of  the  interdict  was  to  prohibit  him  from  continuing  the  injury,  relieve 
the  defendant  from  the  efTects  of  his  violation  of  the  injunction. 


On  order  to  show  cause  why  defendant  should  not  be  com- 
mitted for  contempt  as  for  violation  of  injunction. 

Mr.  A.  Reed  J  for  complainant. 

Mr.  E.  T.  Green,  for  defendant. 

The  Chan'celix)ii. 

On  the  filing  of  the  bill  in  this  cause,  an  injunction  was. 
issued  by  the  injunction  master,  which,  after  reciting  that  the 
bill  complained  that  the  defendant  had  removed  and  intended 
to  remove  certain  belts,  communicating  power  to  the  ma- 
chinery of  the  complainants,  and  had  obstructed  or  discon- 
nected a  pipe,  supplying  a  blast  to  the  forges  of  the  compliun- 
ants,  enjoined  the  defendant  to  desist  and  refrain  from  remov- 
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I  any  belt  or  gearing  connecting  the  power  of  the  defend- 
t's  engine  with  the  machinery  in  and  on  the  premises  leased 
him  to  the  complainants,  and  from  obstructing  the  blast  to 
e  complainant's  forges  in  and  on  the  leased  premises,  and 
)m  any  act  interfering  with  the  furnishing  of  the  necessary 
»wer  to  complainant's  machinery,  as  furnished  at  the  time  of 
ecuting  the  lease,  and  from  doing  or  causing  to  be  done,  any 
t  interfering  with  the  free  and  full  enjoyment  by  the  com- 
ainants,  of  the  covenants  in  the  lease,  until  the  possession 
the  complainants  under  the  lease,  should  be  terminated  by 
pse  of  time,  or  until  the  further  order  of  the  court. 
The  bill  states,  that  in  1871,  the  complainants  having  held 
eir  premises,  (a  machine  shop,  foundry  and  blacksmith 
op,)  under  lease  fronj  the  defendant,  for  the  five  years  next 
eceding,  again  leased  them  of  him  for  the  purposes  of  their 
isiness,  for  a  further  term  of  five  years,  with  privilege  of 
newal ;  that  the  lease  provided  that  the  power  requisite  for 
eir  business  should  be  provided  by  the  defendant  at  his 
pense ;  that  it  was,  in  fact,  furnished  by  means  of  shafting 
id  belting  from  the  engine  on  his  premises  adjoining,  the 
ast  for  their  forges  being  furnished  through  a  pipe  leading 
)m  the  fan  on  his  premises  to  theirs ;  that  on  the  27th  of 
'ly  last,  he,  claiming  a  right  to  put  an  end  to  the  lease  for 
>n-payment  of  rent,  entered  on  their  premises  and  detached 
e  belt,  and  by  digging  down  to  the  pipe  on  his  premises 
'd  in  some  way  obstructing  it,  cut  off  the  blast,  and  that  they 
ith  difficulty  and  danger,  replaced  the  belt  and  so  continued 
e  power  from  the  engine  to  the  shafting  on  their  premises. 
kus  matters  stood  at  the  filing  of  the  bill ;  the  power  was 
'ing  furnished  from  the  engine  to  the  shafting  on  the  com- 
ainants'  premises,  but  the  blast  continued  to  be  obstructed*, 
te  defendant  says,  the  obstruction  was  a  "damper"  which 
•put  in.  Whatever  it  was,  it  was  an  obstruction, evidently 
tended  to  deprive  the  complainants  of  the  blast.  After  the 
ioDction  was  served,  the  defendant  took  up  and  removed 
ODDsiderable  portion  of  the  pipe  by  which  the  blast  had 
!a  oonducted  from  his  premises  to  those  of  the  complain- 
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ants,  and  closed  up  the  remaining  portion  at  the  ends  which 
had  been  made  by  the  removal  of  the  piece. 

On  motion,  based  on  affidavit,  an  order  was  made  that  for 
this  act,  he  be  committed  for  contempt  as  for  a  violation  of 
the  injunction,  unless  he  should  show^cause  to  the  contrary. 
He  now  for  cause  urges,  that  when  the  bill  was  filed,  the 
blast  was  effectually  cut  off  by  the  damper,  and  that  there- 
fore, his  act  in  taking  up  the  pipe*and^closing  the  ends  made 
by  the  removal  of  a  part  of  it,  in  no  wise  injuriously  afiected 
the  complainants ;  and  further,  that  the  injunction  did  not 
in  terms,  restrain  him  from  the  act  complained  of,  and  that 
the  writ  was  not  mandatory  in  form,  and  will  not  be  con- 
strued as  if  it  were  intended  to  be  so. 

It  is  clear  that  the  defendant  has  violated  the  mandate  of 
this  court.  The  obvious  intention  of  the  interdict  \i'as  to 
prohibit  him  from  continuing  to  obstruct  the  blast  to  the 
forges  of  the  complainants.  Notwithstanding  that  prohibi- 
tion, he  completely  severed  the  connection  between  the  to 
and  the  complainants'  premises,  and  forbade  the  complainants 
to  enter  upon  his  premises  to  restore  it.  The  damper  ^"as  ft 
temporary  obstruction  merely  ;  the  removal  of  the  pipe  ^ 
a  complete  destruction  of  the  connection,  and  it  was  intended 
to  bo  so.     He  must  be  adjudged  to  be  in  contempt. 


Manko  r,y.  Boroucjii  of  Chambersburgh. 

An  injunction,  isrtuod  to  rentraiu  niunioipal  authorities  from  procecdiDJ 
under  their  charter  to  remove  a  buihling  alleged  to  encroach  u^ton  tbeuM 
of  a  street,  will  not  be  dissolved  upon  the  hearing  on  bill  and  answer 
where  such  building  was  erected  under  a  claim  of  right,  on  a  line  on  which  for 
a  period  of  tliirteen  years  numerous  houses  had  been  built,  where  no  public 
inconvenience  will  be  owasioned  by  continuing  the  injunction,  and  when 
the  private  interests  involved  are  considerable,  and  the  questions  nM 
affect  not  only  the  complainant  but  others,  who  have  erected  buildings il 
1  ike  position  and  under  like  circumstances. 
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On  motion  to  dissolve  injiinctioti. 

Mr.  A.  Reedy  for  the  motion. 

Mr.  E.  T,  Green  and  Mr,  A,  G.  Rickey ^  contra. 

The  Chancellor. 

The  defendants,  a  manicipal  corporation  of  this  state,  under 
be  power  given  by  their  charter,  {Pamph,  X.,  1872,  p.  1044,) 
0  remove  encroachments  from  their  streets,  ordered  the  com- 
>laiDant  to  remove  a  brick  building  he  had  erected  on  bis  lot 
)n  the  westerly  side  of  Broad  street,  within  the  limits  of  their 
nuDJcipality.  He  insists  that  the  front  of  the  building  is  on 
ie  true  westerly  line  of  the  street.  They,  on  the  other  hand, 
insist  that  it  encroaches  for  its  whole  width,  a  depth  of  five 
feet  nine  and  a  half  inches  on  the  street.  On  the  filing  of 
^e  bill,  an  injunction  was  granted.  The  defendants  having 
uiswered,  now  move  to  dissolve  it.  Their  answer  is  put  in 
under  their  corporate  seal,  and  is  not  verified  by  oath,  except 
IS  some  of  the  matters  therein  contained  are  sworn  to  in  the 
^0  affidavits  appended  to  it.  On  the  argument,  it  was  in- 
sisted by  the  complainant's  counsel,  that  the  fact  that  all  the 
inaterial  facts  and  denials  of  the  answer  are  not  sworn  to,  was 
rf  itself  sufficient  to  induce  the  court  to  refuse  to  dissolve  the 
'DJODction.  As  this  case  presents  itself  to  me,  I  do  not  deem 
't  necessary  to  pass  upon  that  question.  The  bill  alleges, 
^at  for  about  fifty  years,  the  westerly  line  of  the  street  has 
1)^0  that  on  which  the  complainant's  house  is  built ;  that  it 
lias  been,  for  all  that  time,  well  defined  and  established,  and 
^tit  is  the  true  line,  and  that  from  about  1825  to  1S52  the 
tttd  fence  was  maintained  there,  accordingly.  The  bill  fur- 
ber  states,  and  there  is  no  dispute  in  regard  to  the  fact,  that 
t  various  periods  from  three  to  thirteen  years  past,  numer- 
QS  houses  have  been  built  in  the  immediate  vicinity  of  the 
nnplainant's  lot,  on  the  line  on  which  his  house  is  built- 
oe  of  these  is  on  the  lot  which  adjoins  his  on  the  southerly 
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side,  and  another  is  on  a  lot  only  twenty-five  feet  distant 
from  his,  on  the  northerly  side. 

The  case  is  one  in  wliich  the  injunction  should  be  retained 
until  the  final  hearing.  In  Varick  v.  (Corporation  oj  Neic 
York,  4  Johns.  Ch.  53,  a  case  resembling  this  in  its  featuifSj 
it  was  held  on  final  hearing,  that  after  a  claim  of  right,  ac- 
companied with  actual  and  constant  possession  for  twenty- 
five  years  and  upwards,  the  corporation  of  the  city  of  Xew 
York  could  not  be  permitted,  without  due  process  of  law, 
to  enter  upon  the  possession  of  the  plaintiff  and  pull  down 
buildings,  fences,  &c.,  under  their  right  to  regulate  high- 
ways. 

The  street,  according  to  the  claim  of  the  defendants, should 
be  sixty-six  feet  wide.  It  appears  that  it  is  now  about  sixtv. 
No  public  inconvenience  will  be  occasioned  by  continuing  the 
injunction.  On  the  other  hand,  the  private  interests  involved 
are  considerable,  and  the  questions  raised  in  this  cause,  affect 
not  only  the  complainant,  but  his  neighbors  also,  who,  hav- 
ing under  like  circumstances  and  for  the  same  reason,  bailt 
their  houses  on  the  same  line  on  which  he  has  built  his,ai« 
liable  to  the  like  action  at  the  hands  of  the  oflScers  of  the 
borough.  It  is  therefore  important,  that  the  questions  in- 
volvcil  in  this  case  should  be  fullv  and  deliberately  investi- 
gated  and  settleil. 

The  motion  is  denied,  with  costs. 


IIuBKU  vs.  Diebold  and  others. 

1.  AVhere,  at  the  reference  before  a  master,  an  encumbrancer  finds  thai 
a  co-defendant,  aUo  holding  an  eneunibranee  upon  the  mortgaged  premise^ 
claims  an  unjust  priority  over  him,  and  nothing  has  appeared  in  the  cue 
to  lead  him  to  suppose  that  such  priority  would  be  claimed,  and  he  W 
unable  effectually  to  litigate  the  matter  and  resist  the  claim  before  thi 
master,  the  court  will,  if  necessary  to  hia  protection,  and  to  effiN^nate  tlft 
•ends  of  justice,  give  him  leave  to  lile  a  cross-bill. 
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2.  In  the  absence  of  proof  as  to  the  time  of  delivery  of  a  deed,  the 
presumption  in,  that  it  was  delivered  on  the  day  of  its  date. 

3.  If,  by  agreement,  a  deed  is  to  be  delivered  at  a  future  day,  and  the 
Tendor  takes  a  purchase  money  mortgage  on  the  land,  but  does  not  re- 
cord it  before  the  day  on  which  the  deed  is  to  be  delivered,  and  the  deed 
is  not  delivered  before  that  day,  and,  in  the  meanwhile,  the  purchaser 
erects  buildings  on  the  land,  the  estate  of  the  vendor  is  not  subject  to  a 
^  for  materials  used  in  the  construction  of  such  buildings,  and  the  pur- 
chase money  mortgage  is  entitled  to  priority  over  the  lien  claim. 


On  exceptions  to  raaster^s  report. 
Mr,  Borclierling,  for  exceptant. 
Mr,  B.  A.  Vaily  contra. 

The  Chancellor. 

This  is  a  foreclosure  suit.  The  mortgaged  premises  are 
land  in  [Rahway^  in  the  county  of  Union,  on  which  are  a 
dwelling-house,  brewery,  and  other  buildings.  There  is  no 
<»ntroversy  as  to  the  complainant's  mortgage,  which  is  admit- 
ted to  be  the  first  encumbrance.  But  the  defendant,  Chris- 
topher Trefz,  claims  that  the  master  should  have  reported 
*hat  his  mortgage  is  next  in  order  of  priority,  whereas  he  has 
reported  that  a  Hen  claim  in  favor  of  Ayres,  Luf bery  &  Co., 
^  next,  and  that  the  mortgage  of  Trefz  is  third.  To  the 
'eport  in  this  respect,  exception  is  taken.  It  appears  that 
Trefz  purchased  the  mortgaged  premises  at  sheriff's  sale,  and 
*nat  they  were  conveyed  to  him,  accordingly,  by  deed,  dated 
June  5th,  1869.  He  subsequently,  verbally  agreed  with 
Kebold  and  his  wife,  to  sell  the  property  to  the  latter.  He 
^  to  take  a  mortgage  for  part  of  the  purchase  money,  and 
It  was  part  of  the  agreement,  that  the  complainant's  mortgage 
dumld  have  priority  over  his.  The  complainant's  mortgage 
tt  dated  June  1st,  1870,  and  was  recorded  on  the  15th  of 
August  following.  The  mortgage  to  Trefz  is  also  dated  June 
lAj  1870,  but  was  not  recorded  until-  the  27th  of  December, 
to  that  year.     The  deed  from  Trefz  to  Mrs.  Diebold  is  dated 
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on  the  22d  of  March,  1870,  was  acknowledged  on  the  7th  of 
June  following,  but  was  not  recorded  until  the  15th  of  Feb- 
ruary, 1871.     The  lien  claim  of  Ayrcs,  Lufbery  &  Co.,  was 
filed  against  Diebold  and  his  wife,  to  compel  payment  for 
certain  building  materials  furnished,  as  they  allege,  to  Mrs^ 
Diebold,  between  the  18th  of  October,  1870,  and  the  18th 
of  October,  1871,  and  used  in  building  an  addition  to  the 
brewery.     Under  proceedings  on   this  claim,  a  judgment, 
general  as  to  Diebold  and  wife,  and  special  as  to  the  premises 
(part  of  the  mortgaged  premises)  described  in  their  claim,  was 
entered  in  the  Union  Circuit  Court,  on  the  14th  of  February? 
1872,   for   $688.03.     Execution    against  the   premises  was 
issued  on  the  judgment,  on  the  same  day. 

Trefz  excepts  to  the  report,  because  the  master  has  given 
to  this  claim  priority  over  his   mortgage.     He  alleges  aa<l 
insists  that  the  deed  from  him  to  Mrs.  Diebold,  was  not  deli^'^ 
ered  until  after  the  greater  part  of  the  materials  for  whiob 
the  lien  was  claimed  was  furnished ;   that  he  had  no  notice 
of  this  lien  claim,  and  that,  as  to  him,  it  is  a  nullity,  an^ 
cannot  prevail  against  his  mortgage.     But  the  evidence  before 
the  master  did  not  establish  the  fact  that  the  deed  to  Mrs^ 
Diebold  w^as  not  delivered  until  after  the  greater  part  of  the 
materials  were  furnished.      As  before  stated,  that  deed  is 
dated  on  the  22d  of  March,  1870.     It  was  acknowledged  on 
the  7th  of  June,  1870,  but  was  not  recorded  until  Februarv' 
loth,  1871.     It  does  not  appear  when  it  was  delivered.   The 
materials  for  which  the   lien  was  claimed  were  furnished, 
according  to  the  bill  of  particulars,  between  September  28tbf 
1870,  and  January  27th,  1871 — both  days  inclusive.    Fro"* 
the  evidence  before  him,  the  master  would  not  have  been 
justified  in  finding  that  the  deed  to  Mrs.  Diebold  was  not 
delivered  until  after  these  materials  were  furnished.    In  tb^ 
absence  of  proof  as  to  the  time  of  its  delivery,  the  presump^ 
tion  is,  that  a  deed  was  delivered  on  the  day  of  its  date.  Th^ 
exception  must,  therefore,  be  overruled. 

The  complainant's  counsel  insists  that  the  lien  claim  cannG^ 
be  attacked  by  Trefz,  because  he  has  not  set  up  any  d'deof^ 
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to  It  in  his  answer.     There  is  nothing,  it  may  be  remarked, 

in  the  statement  of  the  claim  of  Ayres,  Lufbery  &  Co.,  in 

the  bill  of  complaint,  to  induce  Trcfz  to  suppose  that  they 

vrould  claim  that  their  lien  is  entitled  to  priority  over  his 

mortgage.     A  creditor,  in  such  a  case  as  this,  may  find,  to 

his  surprise,  on  going  before  the  master,  that  his  co-defendant, 

also  an  encumbrancer,  claims  an  unjust  priority  over  him. 

He  may,  or  he  may  not,  be  able  effectually  to  litigate  the 

matter,  and  resist  the  claim  there.     If,  in  such  case,  it  should 

be  necessary  to  his  protection,  and  to  effectuate  the  ends  of 

justice,  the  court  would  give  him  leave  to  file  a  cross-bill. 

Story^g  Eq.  PL^  §§  396,  397  ;  Latouche  v.  Dansany,  1  Sch. 

&  Lef.  137,  149. 

If  the  deed  was  not  delivered  until  the  27th  of  December, 
the  case  would  seem  to  be  within  the  ruling  of  this  court  in 
The  National  Bank  of  ih^  Ifeiropolis  v.  Spragite,  5  C  E. 
Green  15,  In  that  case  there  was  a  contract  in  writing  to 
convey.  Before  the  conveyance,  the  purchasers  erected  new 
buildings,  and  made  extensive  alterations  on  the  premises,  in 
respect  to  which  buildings  and  alterations  a  lien  was  claimed. 
The  court  held  that  the  estate  of  the  vendor  was  not  subject 
to  the  lien,  and,  therefore,  that  his  mortgage  for  purchase 
money  was  entitled  to  priority  over  the  lien  claim. 


Barrell  vs.  Barrell  and  others. 

1-  To  entitle  a  tenant  in  common  to  an  account  of  rents  and  profits  from 
his  co-tenant  for  use  and  occupation  of  premises  held  in  common,  he  must  " 
*now  ezclusiye  possesfuon  of  tlie  premises,  or  that  some  profit  has  been  de- 
nied therefrom  for  which  the  co-tenant  ought  to  account. 

^  Though  no  question  be  made  as  to  the  legal  title  of  a  tenant  in  com- 
mon to  the  share  which  he  claims  to  own  in  the  real  estate  of  which  he 
>^  ptrtitioD,  yet,  where  a  partition  is  sought  in  a  court  of  equity,  it  will 
^loly  be  aoDorded  on  equitable  terms,  where  it  seems  to  the  court  just  that 
iDch  terms  ihoold  be  imposed. 
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3.  After  certain  specific  devises  to  his  sons,  G.  and  H.,  the  testator  direcC- 
ed,  that  in  the  division  of  his  estate,  the  sum  of  $8000  be  chained  to  G-r 
and  ^11,000  to  H.,  on  account  of  the  real  estate  specifically  devised  to 
them,  and  gave  the  rest  of  his  estate,  real  and  personal,  to  his  four  childieOy 
G.,  H.,  M.,  an  J  C,  to  be  equally  divided  between  them.  G.  and  H.  were 
appointi'd  executors,  and  proved  the  will.  They  took  the  entire  personal 
properly,  and  still  hold  a  large  surplus  of  it,  refusing,  without  reason,  to 
pay  to  M.  and  C.  their  proportions  of  such  surplus,  or  of  the  $19,000  charge^ 
by  the  will  upon  G.  and  H.  G.  filed  his  bill  for  partition  of  the  real  estate 
not  specifically  dcvise<l,  again.st  the  other  children.  Ueldf  that  the  share* 
of  G.  and  IL,  in  the  residuary  real  estate,  must  be  charged  respectifely 
with  the  three- fourths  of  $8000  and  $11,000,  with  which  they  were  made 
chargeable  by  the  will. 


Bill  for  partition  and  account.     Oa  final  hearing  on  plead- 
ings and  proofs. 

Mr.  J,  W,  Taylor  J  for  complainant. 
J//-.  D.  A.  Hayes,  for  Mary  Barrell. 
Mr,  C.  E.  Greeny  for  Charles  Barrell. 

The   CilANCELLOK. 

George  Barrell,  late  of  the  county  of  Essex,  died  on  the 
11th  of  February,  1870,  leaving  four  children,  George,  Mary, 
Henry,  and  Charles.     By  his  will,  after  directing  payment 
of  his  debts,  he  devised  to  his  son  George,  the  complainant, 
in  fee,  a  brick  house  and  the  lot  of  land  of  about  two  and  » 
quarter  acres,  in  East  Orange,  in  that  county,  whereon  the 
same  was  situated,  with  all  the  improvements  which  might 
be  on  the  property  at  the  time  of  the  testator's  decease.    To 
his  son  Henry,  he  devised,  in  fee,  a  farm  in  the  township  of 
New  Providence,  in  the  county  of  Union.     Both  Greorge  and 
Henry  were,  at  the  time  of  the  testator's  death^  in  the  occu- 
pation of  these  respective  properties.     After  these  devifies,  the 
testator  directs  that  in  the  division  of  his  estate,  the  sum  of 
$8000  be  charged  to  George,  and  $11,000  to  Heniy,  on  ac- 
count of  the  real  estate  thus  specifically  devised  to  them. 


i 
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se  sums,  he  states,  are  the  values  he  puts  upon  those  prop- 
?s,  and  he  declares  that  it  is  his  will  that  the  valuation 
lid  not  be  changed,  and  that  those  devises  should,  under 
circumstances,  be  changed  or  disturbed.  After  making  a 
aest  of  $500,  in  lieu  of  commissions,  to  Meadows  P.  Nich- 
n,  whom  he  appoints  one  of  his  executors,  he  gives  all  the 

of  his  estate,  real  and  personal,  to  his  children,  to  be 
ally  divided  between  them,  and  provides  and  directs  that 
ysise  of  the  death  of  any  one  or  more  of  them,  without 
'ing  lawful  issue,  the  share  or  shares  of  the  one  or  more 
3ying,  shall  go  to  the  survivors  or  survivor,  but  that  if 

of  them  shall  die,  leaving  lawful  issue  living,  such  issue 
II  take  the  share  of  the  parent.  He  appointed  his  sons, 
>rge  and  Henry,  with  Meadows  P.  Nicholson,  executors, 
e  will  was  proved  by  George  and  Henry  alone,  the  other 
<JUtor  having  declined  to  act.  Of  the  testator's  children, 
),  Mary  and  Charles,  are  unmarried.  George  and  Henry 
'  married,  and  each  has  lawful  issue  living.  Besides  the 
il  estate  specifically  devised,  the  testator  died  seized  of  val- 
blereal  property  in  the  county  of  Essex.  He  owned  at  his 
ath,  a  large  amount  of  personal  property,  principally,  valu- 
le  securities.  According  to  the  inventory,  it  amounted  to 
out  ?90,000. 

The  bill  prays  a  partition  of  his  real  estate,  not  specifically 
vised,  among  his  four  children,  and  that  Charles  and  Mary, 
lio,  since  their  father's  decease,  have  been  in  possession  of  the 
•mestead,  may  account  for  the  rent  of  that  property  since 
e  testator^s  death.  Charles  and  Mary  have  answered. 
bey  deny  their  liability  to  account,  and  allege  that  the 
tire  personal  estate  of  the  testator  was  taken  by  George  and 
enry  into  their  possession,  and  that  they  still  hold  a  large 
Jtof  it,  and  although  the  debts  are  all  paid,  and  a  large 
rpliis  is  left  for  distribution,  refuse  to  pay  them  their  shares 
it,  and  refuse,  also,  to  pay  them  their  proportion,  or  any 
rt  of  it,  of  the  $19,000  with  which  the  will  makes  George 
d  Henry  chargeable  in  the  division  of  the  estate. 
It  does  not  appear  that  the  occupation,  by  Charles  aud 
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Marjy  of  the  homestead^  has  been  exclasivey  or  that  they  hav^ 
derived  anv  profit  from  it  for  which  thej  ought  to  aooount  to 
their  brothers.     At  the  time  of  their  father's  death,  the^ 
were  part  of  his  &mily — Marr  was  his  housekeeper,  he  being 
a  widower.     After  his  death  thev  continued  to  reside  there* 
The  homestead  consisteil  of  a  house  and  four  acres  of  land  ^ 
of  which  one  was  in  lawn  around  the  house.     During  their 
occupation  after  their  £ither  s  death,  they  cultivated  a  small 
garden  of  about  one-tenth  of  an  acre.     The  rest  of  the  land 
was  not  cultivated.     It  is  in  evidence  that  they  made  the 
necessary  repairs  and  kept  up  the  property  at  their  expense, 
hiring  laborers  and  others  for  the  work.     They  did  not  oc- 
cupy the  whole  house.     Their  brothers  made  no  claim  to  tbe 
poses^ion  of  the  property,  or  any  part  of  it,  nor  did  Charles 
and  Mary,  or  either  of  them,  in  any  wise  hinder  them  from 
occupying  their  shares  of  the  homestead,  if  they  had  seen  fit 
to  do  so.     There  is  no  ground   for  requiring  Charles  and 
Mary  to  account.     Ikindion  v.  Thompson^  7  C\E.  Green  bZ; 
1  irii^6.  on  R.  P.,  rtf.  18t>i»,  p.  420,  §§   14,  15;  Sargent  v. 
Prtrwfi*,  12  J/ti*#.  152. 

Charles  and  Mary  protest  against  a  partition,  unless  it  te 
made  on  such  terms  as,  at  least,  to  secure  to  them  the  benefit 
of  the  ohargt?s  which  the  will  directs  to  be  made  against 
George  and  Honrk\  in  respect  to  the  land  specifically  devised 
to  thorn.  The  tvmplainant  insists  that  the  considerations 
j^resentixl  by  the  answer.  ciunot«  prv^perly,  influence  or  affect 
the  action  of  this  tvurt,  seeing  that  no  question  is  made  as  to 
the  legal  title  of  the  «\>mplainant  to  the  share  which  be 
claims  to  own  in  the  real  estate  of  which  he  seeks  partition. 
But*  when  {^anition  is  sought  in  this  court,  it  will  onlyb^ 
accorvlc^l  on  ix^uitablo  terms,  when  it  seems  to  the  court  just 
iliat  such  terms  should  Iv  impi>scd.  Ikmghaday  v.  Crowdh 
3  .^A^i^,  2i>l ;  ILmu^  v.  H^ii.<f.  A  Jfd.  Ch.  B.  133.  The 
i\mn  cviuuot  bo  su^wssfully  called  upon  to  work  injustice- 
The  £ioC  that  the  ivrnplainant  might  obtain  partition  at  la^f 
or  dull  he  is  eutiiviv  at  Hbertv  to  sell  his  undivided  interest 
I  Ukft  rad  t>$i;ite  iu  qiKts^ioo*  will  not  induce  this  court  to 
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grant  him  the  unqualified  partition  he  seeks,  if  it  appear  that 
it  would  be  unjust  to  do  so.     He  has  come  into  this  court  for 
€qiii  ty,  he  must,  therefore,  do  equity.    That  he  and  his  brother 
Henry  hav^e  possession  of  a  large  amount  of  their  father's 
personal  estate,  and  between  them  have  held  it  ever  since 
their  father^s  death,  is  not  denied.     Nor  is  it  denied  that  they 
have  not  paid  to  their  brother  and  sister  their  shares  of  it, 
although  they  have  frequently  been  requested  to  make  such 
payment.     That  George  and  Henry  have  not  paid  to  their 
brother  nnd  sister  their  proportions  of  the  money  with  which 
they  were  to  be  charged  in  the  division  of  the  estate,  in  re- 
spect of  the  lands  specifically  devised  to  them,  is  proved,  and 
indeed  is  not  denied,  and  it  is  proved  that  the  complainant 
has  refused  to  pay  anything  on  account  of  the  $8000  with 
which  he  is  to  be  charged.     No  reason  whatever  is  given,  nor 
is  any  excuse  offered,  although  all  the  parties  were  sworn  as 
witnesses,  for  thus  withholding  from  Charles  and  Mary  their 
shares  of  their  father^s  estate.     The  sums  to  be  charged  in 
respect  of  the  real  estate  are  not  charged  upon  the  lands. 
Charles  and  Mary  have  no  security  for  either  their  shares  of 
'     that  money,  or  of  the  personal  estate,  beyond  the  personal 
responsibility  of  George  and  Henry. 

The  complainant  is  before  this  court,  asking  for  a  division 
of  part  of  the  estate.  It  is  but  just  that  he  and  his  brother 
Henry  should  be  required,  in  the  division  to  be  made  here,  to 
account  to  their  brother  and  sister  for  their  shares  of  the 
amounts  charged  in  respect  of  the  specific  devises  of  real 
property  to  them.  That  can  be  done  by  charging  the  share 
of  each  of  them  in  the  real  estate  to  be  divided,  with  three- 
fourths  of  the  amount  with  which,  by  the  will,  he  is  made 
<^hargeable  in  the  division.  The  charge  is  to  be  for  the  equal 
wnefit  of  his  co-devisees. 

Decree  accordingly. 
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1.  A  stated  account  is,  prima  fticUy  a  bar  to  a  suit  for  account  But  the 
defendant  in  pleading  it,  must,  by  his  plea,  although  neither  fraod  nor 
error  be  charged,  aver  that  the  stated  account  is  just  and  true,  to  the  be?t 
of  his  knowledge  and  belief. 

2.  For  want  of  such  averment,  plea  overruled,  with  leave  to  amend. 


On  bill  for  account.     Plea  of  account  stated. 
Mr.  A.  Zabriskie^  for  the  plea. 
J/r.  W,  B.  WUliamSy  contra. 

The  Chancellor. 

The  bill  is  filed  for  an  account.  The  complainant,  who  is 
the  defendant's  mother,  was  his  general  guardian  by  appoint- 
ment of  the  Orphans  Court  of  Hudson  county,  and  his  special 
guardian  appointed  under  proceedings  taken  in  this  court,  for 
sale  of  his  lands  while  he  was  yet  a  minor.  The  bill  does 
not  allege  that  any  account  was  ever  stated  between  the 
parties.  The  defendant  pleads  that  at  a  date  which  appears 
by  the  bill  to  be  subsequent  to  the  time  when  he  attained  hi* 
majority,  the  complainant  and  defendant  made  up  and  stated 
an  account  in  writing,  of  all  sums  of  money  received  by  the^ 
complainant  as  guardian  of  the  defendant,  and  of  all  moneys 
paid  out  by  her,  and  of  her  money  transactions  as  suck 
guardian ;  that  the  account  was  made  out  by,  or  under  her 
direction,  and  that  it  was  inspected  and  examined  by  him  and 
was  signed  as  correct  by  both  of  them,  and  was  retained  by 
the  complainant,  no  counterpart  or  copy  having  been  giveo 
to  the  defendant.  The  plea  further  avers,  that  the  amount  50 
stated  and  allowed,  showed  in  writing  a  balance  of  $2777.05^ 
as  due  to  the  defendant  from  the  complainant  as  his  guardiai>» 
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hat  the  defendant  has  since  then  received  part  of  that 
ce. 

itated  account  is,  prima  facie,  a  bar  to  a  suit  for  account, 
n  V.  Van  Dyke,  4  Hoist.  Ch.  795  ;  Gilb.  For.  Rom.  56. 
he  defendant  in  pleading  it,  must,  by  his  plea,  although 
ir  fraud  nor  error  be  charged,  aver  that  the  stated 
It  is  just  and  true  to  the  best  of  his  knowledge  and 
Stmnf8  Eq.  PL,  §  802 ;  3  Atk.  70 ;  3fadd.  Ch.  Pr. 
Roche  V.  Morgell,  2  Sch.  &  Lef.  721. 
is  plea  is  defective  in  this  resj^ect,  and  therefore  must  be 
ileil.     Leave  will  be  given,  however,  to  amend. 


Haines  vs.  Pohlmann  and  others. 

is  well  settled  that  a  debtor  is  authorized  to  infer  that  an  attorney 
It  who  has  been  employed  to  make  a  loan,  is  empowered  to  receive 
rincipal  and  interest,  from  \\\a  having  possession  of  the  bond  and 
ge  given  for  the  loan,  or  of  the  bond  only.  But  the  inference  in 
ises  is  founded  on  the  custody  of  the  securities,  and  it  ceases  when- 
lev  are  withdrawn  bv  the  creditor ;  and  il  is  incumbent  on  the 
who  makes  payment  to  the  attorney  or  agent,  relying  upon  such  in- 
',  to  show  that  the  securities  were  in  his  possession  on  each  occasion 
he  payments  were  made. 

ayments  made  to  an  agent  on  account  of  principal  and  interest  of  a 
illowed  the  debtor,  the  action  of  the  creditor  estopj)ing  him  from 
ig  the  agency,  and  relieving  the  debtor  from  seeing  to  it  that  the 
bad  possession  of  the  securities  wlien  the  payments  were  ma<le. 


I  final  hearing  on  pleadings  and  proofs, 
r.  J.  Flemminr/y  for  complainant. 
'"•  E,  S.  CowIeSf  for  Pohlmann. 

IE  CUANCELLOK. 

resole  question  between  the  parties  to  this  suit  (which  is 
jht  for  foreclosure  and  sale  of  mortgaged  premises  in 
J  City,)  is,  whether  two  payments,  one  of  principal,  $500, 
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and  tlie  other  of  interest,  raade  on  the  mortgage  in  suit,  shall 
be  allowecl  or  not.     The  mortgage,  which  wsxs  given  May  1st, 
1867,  by   Bernhard   Pohlmann  to  Mulford  M.  Cavileer,  to 
secure  the  payment  of  §2000  in  tliree  years  from  that  date, 
with  interest  payable  half  yearly,  contained  a  provision  that 
the  mortgagor  might  pay  the  principal  at  any  time  in  sums 
of  not  less  than    S500   each.      Mulford  M.   Cavileer  died 
November  16th,  1867.     By  his  will  he  gave  all  his  property 
to  his  father,  Peter  Cavileer,  in  trust  for  the  testator's  brother, 
Morris,  and  appointed  his  father  executor.     When  the  mort- 
gage  in   suit   was  given,  one   Sharon  H.    Waples,  then  an 
attorney-at-law  of  this  state,  practicing  in  Jersey  City,  was 
the  attorney  of  the  Cavi leers,  and  generally  attended  to  their 
legal  affairs.     In  that  transaction,  he  drew  the  papers  which 
were  executed  by  the  Cavi  leers.    He  subsequently,  on  Thanks- 
giving day,  1868,  married  Amelia  A.  Cavileer,  the  daughter 
of  Peter  Cavileer.     Very  soon  after  the  bond  and  mortgage 
were  given,  Peter  Cavileer  and  all  his  family  (which  included 
Mulford,)  except  Amelia,  left  Jersey  City  and  went  to  the 
county  of  Burlington,  in  this  state,  to  reside,  and  there  they 
resided  at  the  time  of  Mulford's  death,  and  they  have  ever 
since  continued   to  reside  there.     Amelia,  when  the  family 
went  to  Burlington  county,  remained  in  Jersey   City,  where 
she  was  engaged  in  business,  and  continued  to  reside  there 
up  to  the  time  of  her  death,  which  occurred  in  March,  1869. 
The    mortgage    was    given  to    secure  part  of  the  purchase 
money  of  the  mortgaged  premises,  which  were  purchased  by 
Pohlmann  from  Mulford  M.  Cavileer,  in  whom  the  title  to 
them  then  was,  and  who,  the  complainant  claims,  was  then  the 
true  and  sole  owner  thereof.     Pohlmann,  however,  when  he 
made  the  purchase,  on  the  advice  of  his  counsel,  insisted  that 
Peter  Cavileer  should  join  in  the  contract  for  sale,  it  being 
supposed  that  he  had  some  interest  in  the  property,  if  indeed, 
the  property  was  not  in  fact,  wholly   his.     Peter  Caviled 
joined  in  and  executed  the  contract,  accordingly.     Pohlmtntt 
is  a  German,  having  but  an  imperfect  knowledge  of  our  Ian" 
guage.     His  son-in-law,  William  F.  J.  Prelle,  ooDducted  the 
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eg^otiations,  and  with  his  lawyer  from  New  York,  Mr.  James 
fenderson,  attended  to  the  exchange  of  papers  on  the  eonvey- 
inoe  of  the  property  to  Pohlmann.     Both  Prelle  and  Hen- 
lenson  swear,  that  when  the  first  payment  (which  was  one  of 
82O0,  and  by  the  terms  of  the  agreement,  was  to  be  made  on 
the  1st  of  April,  1867,)  was  made,  Mulford  M.  Cavileer,  who 
received  it,  told  them  that  Waples  was  authorized  to  act  as 
their  (meaning  his  and  his  father's)  attorney,  and  attended  to 
all    their   business   and   collected    all   their   money.      And 
Pohlmann,  Prelle  and  Henderson  all  testify,  that  when  the 
hond  and  mortgage  were  deliv^ered,  Mulford  M.  Cavileer  was 
not  present,  but  his  father,  with  Waples,  attended  to  the  trans- 
fer of  the  papers,  and  that  then  Peter  Cavileer  told  them  that 
Naples  was,  or  would  be  authorized  to  receive  the  money  on 
the  bond  and  mortgage.     Pohlmann  says,  in  answer  to  the 
question, "  what,  if  anything,  was  said  to  you  by  Peter  Cavileer 
at  the  time  of  the  execution  of  the  mortgage,  about  the  pay- 
ment of  it  or  the  interest  of  it  ? ''  "  He  said  that  Mr.  Waples 
vould  take  the  monev  for  him  and  attend  to  all  the  business 
for  him."      Prelle  says,  in   answer  to  a  like  question,    "  I 
asked  him,  (Peter  Cavileer,}  who  was  to  receive  the  money, 
either  interest  or  principal,  or  any  part  of  it.     He  told  me 
that  Waples  w<Juld  be,  or  was  authorized  to  receive  it."    And 
in  answer  to  another  question  he  says,  that  Peter  Cavileer 
told  him  to  pay  the  money  on  the  mortgage  to  Waples,  at  his 
office,  either  interest  or  any  part  of  the  principal,  according 
to  agreement.     Henderson  testifies,  that  in  answer  to  a  ques- 
tion as  to   whom  Pohlmann   should  pay  the  interest  as  it 
should  become  due  on  the  mortgage,  "  Peter  Cavileer  said 
^e should  pay  it  to  Mr.  Waples ;  he  was  authorized  to  receive 
it  and  receipt  for  it  when  it  became  due,  and  also  the  princi- 
pal on  the  mortgage."     When  the  interest  became  due  on  the 
Ist  of  November,  1867,  Waples  collected  it  and  receipted  for 
1^   It  appears  that  he  then  had  the  bond  and  mortgage.   He 
^i^iote  to  Prelle,  who  was  Pohlmann's  agent  in  the  matter, 
;    ^er  date  of  October  19th,  1867,  referring  to  the  fact  that 
^  interaat  wonld  be  due  on  the  mortgage  on  the  first  of  next 
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months  and  added^  "  The  bond  is  at  my  oflSce^  and  you  cao 
pay  the  interest  to  me  and  I  will  endorse  it  on  the  bond/ 
This  payment  was  endorsed  by  him  on  the  bond.    He  col- 
lected the  interest  due  on  the  1st  of  May,  1868,  and  endorsed 
that  also  on  the  bond. 

On  the  16th  of  October,  1868,  Prelle  called  on  Waplesat 
the  latter's  office  in  Jersey  City,  and  proposed  to  pay  $500 
on  account  of  the  principal  of  the  mortgage.     He  says  that 
when  he  went  to  Waples  and  ©ifered  him  the  money,  that 
was  the  first  notice  Waples  had  that  he  was  going  to  pay  it- 
Prelle  says,  he  did  not  ask  for  the  bond,  but  Waples  told  him 
of  his  own  accord  that  he  had  it  at  home,  and  he  promised 
to  endorse  the  payment  upon  it,  and  that  he,  Prelle,  signed 
the  check  which  he  had  brought  over  in  blank  as  to  signatare 
and  name  of  payee,  after  Waples  told  him   this.      Subse- 
quently Waples  applied  to  him  by  letter,  dated  November 
4th,  1868,  for  payment  of  the  interest  due  on  the  first  of  that 
month.     This  Prelle  paid  him.     Prelle  says,  that  when  he 
paid  this  money  he  did   not  ask  Waples  for  the  bond ;  that 
Waples  said  he  had  the  bond  at  home  and  would  endorse  the 
interest  on  it.     In  the  winter  of  1868-9,  Amelia  was  taken 
sick.     Her  mother  came  to  Jersey  City  to  attend  her  and  re- 
mained there  till  within  about  two  weeks  of  h'er  death,  which 
occurred,  as  before  stated,  in  March,  1869.     Waples  appears 
to  have  absconded  in  February  of  that  year.     It  is  admitted 
that  the  interest  due  on  the  1st  of  November,  1867,  and  the 
1st  of   May  following,  respectively,  were  received  by  the 
Cavileers.     Peter   Cavileer,  as  executor,  assigned  the  bond 
and  mortgage  to  the  complainant  on  the  1st  of  September, 
1869. 

The  defendants  insist  that  the  payments  made  to  WapH 
were  made  to  the  duly  authorized  agent  of  the  owner  of  the 
bond  and  mortgage  for  the  time  being ;  that  under  the 
authority  given  them  by  Mulford  at  the  time  of  the  execn- 
tion  of  the  contract,  and  by  Peter  at  the  time  of  the  delivery 
of  the  bond  and  mortgage,  Pohlmann  was  justified  in  payioK 
the  principal  and  interest  of  the  mortgage  to  Waples^  unltfs 
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:ified  of  the  revocation  of  Waples'  agency.  That  the 
incy  of  Waples  for  Mulford  ceased  with  the  death  of  the 
ter,  on  the  16th  of  November,  1867,  is  beyond  all  ques- 
n.  The  disputed  payments  were  both  made  after  that 
ae.  But  the  defendants  claim  that  Mulford  was  merely 
istee  for  Peter,  and  that  therefore  the  authority  of  Waples 
atinued  after  the  death  of  Mulford,  and  besides,  that  Peter 
as  bound  by  the  payments  which,  according  to  the  testi- 
mony of  Pohlmann,  Henderson,  and  Prelle,  he  had  author- 
ed Pohlmann  to  make  to  Waples,  even  though  at  the  time 
e  was  not  the  owner  of  the  bond  and  mortgage.  It  is  in- 
isted  by  the  complainant  that  the  payments  to  Waples  were 
lot  valid  against  the  owner  of  the  bond  and  mortgage,  unlesa 
Naples,  at  the  time  when  they  were  made,  had  possession  of 
hese  securities.  It  is  well  settled,  that  the  debtor  is  author- 
zed  to  infer  that  an  attorney  or  scrivener  who  has  been  em- 
ployed to  make  a  loan,  is  empowered  to  receive  both  principal 
nd  interest,  from  his  having  possession  of  the  bond  and 
Qortgage  given  for  the  loan,  or  of  the  former  only.  The 
omerous  oases  on  this  point  will  be  found  collected  in  Wil- 
'<im8  V.  Walker,  2  Sandf.  Ch.  325.  See  also  Hatfield  v. 
Reynolds,  34  Barb.  612 ;  Megary  v.  FuntiSy  5  Sandf.  Sup^ 
^«  R,  376.  But  the  inference  in  such  eases  is  founded  on; 
^  custody  of  the  securities,  and  it  ceases  whenever  they  are 
withdrawn  by  the  creditor;  and  it  is  incumbent  on  the  debtor 
^ho  makes  payment  to  the  attorney  or  agent,  relying  upon 
Qch  inference,  to  show  that  the  securities  were  in  his  posses- 
ion on  each  occasion  when  the  payments  were  made.  The 
isputed  payments  in  this  case  cannot  be  allowed  to  the 
mortgagor,  unless  the  evidence  is  such  as  under  the  law  to 
stablish  the  agency  of  Waples  as  against  Peter  Cavileer,  or 
i>  estop  the  latter  from  denying  such  agency  and  to  relieve 
^  mortgagor  from  the  necessity  of  seeing  to  it,  that  the 
gent  had  poss&'^sion  of  the  securities  when  the  payments 
'ere  made.  The  wife  of  Peter  Cavileer  swears  that  in  May, 
868,  she  came  to  Jersey  City  and  got  the  bond  and  mort- 
m^  from  Amelia  and  took  them  home  with  her ;  that  she 
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afterwards,  and  on  that  v^sit,  went  to  New  York  and  sa^ 
Prelle,  who  was  Pohlmann's  agent,  and  told  him  that  Mul^ 
ford  was  dead  and  that  he  need  not  pay  any  of  the  principal, 
and  not  to  pay  the  interest  unless  it  was  endorsed  on  thebonJ- 
She  says,  that  Prelle  then  said  that  Waples  had  collected  the 
interest  on  the  1st  of  May,  and  she  told  him  not  to  pay  any 
more  unless  he  had  the  bond  to  see  it  endorsed  upon  it    Sh^ 
adds,  that  she  told  him  not  to  pay  any  of  the  principal  to 
Waples.     Prelle,  however,  denies  that  she  said  anything  to 
him  about  paying  Waples,  prior  to  a  visit  which  she  made  to 
his  store  in  February  or  March,  1869,  which  was  after  th^ 
disputed  payments  were  made.     I  think  Mrs.  Cavileer  is  mis- 
taken in  regard  to  the  time  when  this  visit  took  place;  that  it 
was  in  February  or  March,  1869,  instead  of  May,  1868.  Her 
husband  testified  that  it  was  after  Amelia  had  told  him  that 
the  third  payment  of  interest  had  been  made,  which  was  that 
which  was  due  on  the  1st  of  November,  1868.  He  says,  he  then 
became  alarmed  and  told  his  wife  to  go  to  Jersey  City,  and  stop 
Waples  from  having  anything  to  do  with  the  family,  and  togo 
to  New  York  and  tell  Pohlmann  not  to  pay  anything  on  the 
mortgage  to   any  living  man;  that,  some  time  in  March, 
1869,  his  wife  came  to  Jersey  City  to  see  Amelia,  who  was 
sick  ;  that  his  wife  then  heard  and  informed   him  that  Wapte 
had  collected  ?500of  the  principal  of  the  bond  and  mortgage, 
and  he  thinks  this  was  about  the  same  time  that  he  learned 
from   Amelia  that  the  third  payment  of  interest  had  been 
made  to  Waples.     It  is  true,  he  subsequently,  and  on  the 
same  day  on  which   this  testimony  was  given,  but  after  he 
had  signed  his  deposition  and  the  jurat  had  been  signed  by 
the   master,  was   recalled,  and   said    he  had    made  a  great 
mistake  in  stating  the  time  when   he  sent  his  wife  to  tell 
Pohlmann  not  to  pay  anything  on  the  moitgage  to  any  living 
man,  and  added  that,  as  near  as  he  could   tell,  it  was  in  tb^ 
spring  of  1868;  but  the  evidence  in  the  cause  leads  roe  to 
conclude  that  his  first  statement  was  the  correct  one.    Pi*!** 
swears  to  an  admission  made  by  Peter  Cavileer  on  this  poin^' 
He  says  that  Mrs.  Cavileer  had  told  him  the  third  payw^^ 
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interest^  that  which  was  due  November  1st,  1868,  was 
lorsed  on  the  bond,  and  that,  on  an  occasion  which  appears 
have  been  in  or  about  May,  1869,  when  he  met  Peter 
vileer  on  the  ferry-boat,  in  a  conversation  which  then  took 
<5e  between  them,  Peter  Cavileer  told  him  that  he  would 
t  acknowledge  the  receipt  of  the  $500.  He  says,  they  then 
Tkt  to  see  the  complainant,  who  had  the  bond  and  mortgage 
his  possession,  and  Prelle  then  discovered  that  that  pay- 
out of  interest  had  not  been  endorsed,  and  he  thereupon 
ked  Peter  Cavileer  why  it  had  not  been  endorsed,  and  the 
tter  then  indirectly  admitted  that  he  had  received  the 
iterest,  but  said  that,  before  endorsing  it  on  the  bond,  he 
fsired  to  consult  counsel,  to  know  whether  it  would  be 
roper  to  do  so.  In  that  conversation  Prelle  says  that,  as 
aey  were  going  out  of  Haines' store,  Peter  Cavileer  told  him 
hat  he  was  very  sorry  that  he  had  not  sent  him  notice  to 
liscontinue  paying  to  Waples ;  that  he  meant  to  do  so,  but 
QCglected  it,  or  forgot  about  it.  Again,  there  seems  to  have 
Wn  no  reason  for  the  alleged  visit  of  Mrs.  Cavileer  to  Prelle, 
in  the  spring  of  1868.  The  interest  due  on  the  1st  of  May 
in  that  year,  had  been  collected  by  Waples  and  endorsed  on 
the  bond,  and  duly  paid  over  to  her  father  by  Amelia.  Be- 
sides, it  is  clear  that  when,  in  the  interview  with  Prelle,  in 
his  store,  in  February  or  March,  1869,  he  told  Mrs.  Cavileer 
that  he  had  paid  $500  of  the  principal  of  the  bond  to  Waples, 
she  request^  him  not  to  go  to  see  Waples  in  reference  to  the 
^ttec,  for  about  a  week,  as  she  wanted  to  see  him  first, 
^ow,  why  did  she  make  this  request,  if  she  had,  in  May, 
1868,  gone  from  Burlington  county  to  New  York  expressly 
to  see  Prelle  in  reference  to  making  payments  on  the  bond 
and  mortgage  to  Waples,  and  had  then  warned  him  against 
paying  any  of  the  principal  to  Waples,  or  making  any  pay- 
ment of  interest,  without  seeing  it  endorsed  on  the  bond  ? 
A  see  no  reason  to  doubt  the  candor  of  Prelle,  in  giving  his 
^mony.  His  action  in  the  payment  of  the  $500  and  the 
iterest  due  November  1st,  1868,  appears  in  all  respects  be- 
^nid  SQspioioD^  and  it  is  difficult  to  conceive  why,  if  he  had 
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the  warning,  or  any  like  admonition  or  notice  from  Mrs- 
Cavileer,  in  May,  1868,  he  should  have  sought  out  Waples> 
to  pay  him  $500  of  principal  which  had  not  been  called  fofy 
and  should  not  even  have  taken  the  precaution  of  ascertaia" 
iog  whether  Waplcs  had  the  bond  or  not,  before  making  th« 
payment ;  and  so,  too,  of  the  payment  of  interest,  subsequently 
made  to  Waples  on  the  application  of  the  latter.     It  seems 
strange  that,  if  the  notification  was  given  in  May,  1868,  no 
application  was  made  by  Peter  Cavileer  to  Prelle  or  Pohl- 
mann for  the  interest  due  on  the  1st  of  November,  1868- 
And  yet  it  appears,  affirmatively,  that  none  was  made  at  any 
time. 

The  authority  given  to  Pohlmann  to  pay  interest  and  prin- 
cipal upon  the  mortgage  to  Waples,  is  proved  by  three  wit- 
nesses, to  which  is  opposed  only  the  denial  of  Peter  Cavileer, 
whose  memory,  it  is  obvious,  from  an  examination  of  the 
testimony,  is  not  always  to  be  depended  on.     Nor  do  I  think 
that  the  fact  that  the  bond  and  mortgage  were  made  to  Mal- 
ford,  deprives  this  direction  of  effiict  as  to  Peter  Cavileer. 
He  seems  to  have  been  regarded  as  the  owner  of  the  securi- 
ties while  Mulford  was  yet  alive,  for  the  interest  due  Novem- 
ber 1st,  1867,  is  receipted  under  date  of  October  31st,  1867, 
in  the  name  of  Peter  Cavileer  alone.     This  was  in  Mulford's 
lifetime.     And  besides,  he  must  have  known  from  the  endorse- 
ment on  the  bond  under  date  of  May  1st,  1868,  that  Waples 
was  acting  as,  and  was  representing  himself  to  Pohlmann  to 
be,  his  agent  in  collecting  the  money  on  the  bond  and  mort- 
gage.    Indeed,  there  issome  reason  to  believe  that  the  bond 
and  mortgage  always  were,  really,  the  property  of  Peter  Cavi- 
leer. 

The  authority  was  to  pay  the  principal  and  interest  of  the 
bond  and  mortgage  to  Waples.  Under  such  an  authority,  it 
was  not  necessary,  as  between  Pohlmann  and  Cavileer,  in 
order  to  validate  the  payments,  that  the  former  should  1>^ 
able  to  show  that  the  agent  had  possession  of  the  securities  at 
the  time  of  making  the  payments.  But  it  is  not  clear  that 
Waples  had  not  possession  of  the  securities,  when  these  pay-' 
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meiits  were  made.  Peter  Cavileer  says,  that  the  reason  why 
he  cannot  swear  where  the  bond  and  mortgage  were  when 
Mulford  died,  is,  that  they  were  in  the  habit  of  sending  the 
bond  and  mortgage  to  Amelia,  (who,  it  will  be  remembered, 
becsime  Waples'  wife  ia  November,  1868,)  at  Jersey  City, 
when  the  interest  was  due,  that  she  might  collect  it.  The 
S5O0  appears  to  be  irretrievably  lost.  It  was  collected  by 
^^  aples  about  a  month  before  he  was  married  to  Amelia. 
He  seems  not  to  have  accounted  for  it  to  Peter  Cavileer. 
Verj-  soon  after  the  discovery  was  made  by  Mrs.  Cavileer, 
tkat  he  had  collected  it,  he  absconded.  Of  two  innocent 
parties  one  must  suffer.  Peter  Cavileer  authorized  Pohlmann 
to  pay  to  Waples  as  his  agent.  He  never  revoked  that  au- 
thority. It  is  he  who  should  suffer  in  the  premises,  rather 
than  Pohlmann. 

There  will  be  a  decree  for  the  complainant  for  $1500  of 
principal  money,  and  interest  thereon  from  November  1st, 
lS69,the  defendants  having  paid  into  court  an  amount  equal 
to  the  interest  on  $1500  for  one  year,  from  November  1st, 
1868.    The  defendant,  Pohlmann,  before  the  filing  of  the 
original  bill,  (that  bill  was  filed  November  IGth,  18G9,)  tend- 
ered to  the  complainant  the  interest  due  on  the  mortgage,  al- 
lowing the  payment  of  $500,  up  to  November   1st,   1869. 
The  complainant  refused  to  receive  it.     Pohlmann  is  therefore 
entitled  to  costs  of  the  original  bill.     The  supplemental  bill 
^as  filed  November  27th,  1871.     The  principal  of  the  bond 
and  mortgage  became  due  in  1870.     Pohlmann  made   no 
tender  of  the  principal  when   or  after  it  became  due.     He 
should  pay  costs  of  the  supplemental  bill. 
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Warwick  vs.  Marlatt  and  others. 

1.  Though  strict  proof  of  the  defence  of  usury  is  required,  the  weight  of 
evidence  will  not  be  disregarded  under  that  defence. 

2.  The  purchaser  of  mortgaged  premises  at  a  sherifTs  sale,  may  avail 
himself  of  the  defence  of  usury  against  a  prior  mortg«ige,  though  he  ^»o^ 
chased  subject  to  that  mortgage. 

3.  An  agreement  between  the  holder  of  a  usurious  mortgage  and  the 
mortgagor,  that,  in  consideration  of  a  deduction  allowed  the  latter  by  the 
former,  in  the  settlement  of  certain  debts  due  him  from  the  mortgagor,  the 
mortgage  should  be  regarded  as  purged  of  usury,  will  not  remove  the  taint 
so  long  as  the  mortgage  remains  in  the  same  hands. 

4.  Such  holder  is  not  entitled  to  recover  the  amount  actually  loaned. 
The  supplement  of  April  12lh,  1864,  applies  only  to  contracts  thereafter 
made. 


On  final  hearing  on  pleadings  and  proofs. 
J/r.  S,  M.  Schanck,  for  complainant. 
Jir.  F,  Kingman,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  given  on  the 
10th  day  of  October,  1860,  upon  land  in  Mercer  county,  by 
Benjamin  Marlatt  to  Samuel  F.  Butcher,  to  secure  the  pay* 
nient  of  §800,  with  interest,  and  assigned  by  the  latter  to  the 
complainant,  on  the  5th  of  April,  1862.  The  defence  is 
usury.  The  property  was  sold  by  the  sheriff  to  the  defend- 
ant, John  Dawes,  in  July,  1872,  under  a  foreclosure  of  a  sub- 
sequent mortgage,  the  holder  of  this  mortgage  not  being  » 
party  to  that  suit.  At  that  sale  the  announcement  was  made 
that  the  property  was  sold  subject  to  the  mortgi^  now  in 
suit,  and  Dawes  was  informed  by  the  complainant^  before  the 
sale  was  made,  that  there  was  due  upon  the  mortgage^  $800 
of  principal,  besides  interest.    The  usury  set  up  in  the  answer^ 
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the  delivery  by  Marlatt  to  Butcher,  pursuant  to  an  agree- 
t  made  at  the  time  of  lending  the  money,  of  a  gold  watch, 
16  value  of  ?60,  as  a  premium  over  and  above  the  lawful 
rest  for  the  loan.     Marlatt's  account  of  the  transaction  is. 

Butcher,  having  agreed  to  lend  him  the  money,  came 
1  the  scrivener  employe<l  to  draw  the  bond  and  mortgage, 
larlatt's  house,  for  the  purpose  of  completing  the  transac- 
;  that  after  the  papers  had  been  drawn,  the  scrivener 
t  out  of  the  house  and  was  absent  for  a  few  minutes ;  that 
ing  the  scrivener's  absence,  Butcher  told  Marlatt  that  he 

been  offered  |50  for  the  loan  of  this  money,  and  added 
t  he  thought  Marlatt  ought  to  give  him  the  amount  which 
bad  been  offered  for  it.  Marlatt  says,  that  he  replied  to 
:cher  that  he  had  not  ex[>ected  to  pay  extra  for  the  loan  of 
money,  as  he  was  giving  him  a  good  bond  and  mortgage  ; 
vhich  Butcher  returned,  that  he  thought  Marlatt  ought  to 
'  him  as  much  as  he  had  been  offered  for  it,  as  he  was  in 
<1  of  all  the  money  he  could  get.  Marlatt  says,  that 
tcher  then  began  to  "  talk  off,"  as  though  Marlatt  would 

get  the  money  unless  he  paid  Butcher  that  amount  for  the 
n  of  it ;  that  Marlatt  then  told  him  he  had  made  arrange- 
nts  for  the  money,  and  he  wanted  it.  Marlatt  says,  he 
lied  a  gold  watch  out  of  his  pocket  and  told  Butcher  he 
lid  spare  that  better  than  he  could  the  money,  and  that 
Butcher  thought  well  of  it,  the  watch  was  worth  $<iO,  he 
»uld  let  him  have  that  for  the  loan  of  the  money ;  that 
itcher  took  the  watch,  looked  at  it,  said  it  would  "  suit  him 
3t-rate,"  that  it  was  the  very  thing  he  wanted,  and  said  he 
mid  let  Marlatt  have  the  money  if  the  latter  would  let  him 
ve  the  watch;  that  the  watch  would  suit  him  as  well  as 
e  money.  He  swears  that  the  watch  was  cheap  at  $60 ; 
at  it  was  an  English  gold  lever  watch,  and  that  he  gave  it 
Butcher  and  that  Butcher  received  it  under  this  agreement. 
That  on  the  occasion  of  this  loan,  a  watch  was  delivered  by 
Marlatt  to  Butcher,  is  admitted,  but  Butcher  swears,  that  he 
dnot  receive  it  as  a  premium  for  the  loan.  His  account  of 
^  tniiBaction  is,  that  before  the  negotiation  for  the  loan, 

Vou  X.  N 
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Marlatt  had  bought  a  load  of  straw  of  him,  between  one  butt' 
dred  and  fifty  and  two  hundred  bundles,  which  he  had  deliv 
ered  on  the  premises  of  the  latter,  but  for  which   he  hadna^ 
been  paid  ;    that  Marlatt  never  paid  him  for  the  straw  unti* 
that  day,  and  then  while  Butcher  was  at  Marlatt's  house,  and 
after  the  bond  and  mortgage  had  been  drawn,  Marlatt  jumped- 
up,  went  out  into  the  kitchen,  as  Butcher  says   he  thinks  i^ 
was,  and  got  a  watch  and  handed  it  to  him  ;  that  he  asked 
Marlatt  if  the  watch  was  for  the  straw,  and  the  latter  "nod- 
ded his  head  in  a  way  to  say,  yes ; ''  that  the  scrivener  had 
paid  the  money  about  that  time  or  a  little  before ;  that  be 
handed  the  money  to  the  scrivener  and  he  paid  it  over  to 
Marlatt  about  the  time  of  the  delivery  of  the  watch.   He  says, 
he  received  the  watch   in  part  payment  for  the  straw.    In 
answer  to  the  question  "  Was,  or  was  not,  that  watch  given  to 
you  for  the  loan  of  the  money  to  Marlatt?"    he  answers, 
"  What  he  gave  it  to  me  for  I  do  not  know,  but  what  I  took 
it  for  I  know,  and   it  was  for  what  I  have  told  you."    He 
admits  in  his  cross-examination,  that  he  never  rendered  Mar- 
latt any  bill  for  the  straw,  never  gave  him  any  receipt  for  it, 
and  never  asked  him  for  a  settlement,  nor  did  Marlatt  ever 
ask  him  for  any.     He  further  says,  that  he  "expected,  whea 
^Marlatt  bargaineil  for  the  straw,  to  let  the  straw  go  in  with 
the  money,"  and  that  he  did  not  say  anything  to  Marlatt,  at 
the  time  the  money  was  paid,  about  including  the  straw,  and 
never  s]>oke  to  him  about  the  straw  afterwards.      On  his 
re-examination,  when  asked  to  explain  what  he  meant  by  say- 
ing he  expected  the  straw  to  go  in  with  the  money,  he  said 
that  he  thouglit  it  would  make  the  bond  and  mortgage  » 
little    larger.      Marlatt    swears  he  has  no    recollection  that 
Butcher  brought  him  the  straw  previous  to  the  loan  of  the 
money,  and  adds,  that  he  does  not  think  he  ever  had  auf 
dealings  with  Butcher  previous  to  the  transaction  of  the  loan- 
Opposed  to  this  is  the  complainant's  testimony,  that  he  recol- 
lects that  Marlatt,  in  1860,  got  straw  of  Butcher;  that  itvi^ 
long  rye  straw  to  tie  up  peach  trees ;  that  Butcher  brought' 
Marlatt  a  load,  the  witness  cannot  tell  how  mach  it  wSf 
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xcept  that  it  was  a  load ;   that  he  saw  him  drive  over  to 
ilarlatt's  farm  with  it  and  unload  it  there,  and  Marlatt  used 
t  for  tying  up  young  peach  trees.     He  adds^  that  it  was  in 
he   fall  of  the  year,  he  thinks,  but  cannot  say  certainly.  This 
testimony  was  taken  in  June,  1873,  about  thirteen  years  after 
the    alleged  transaction  to  which  it  refers.     The  witness  was 
in    no  way  connected  with  Marlatt  or  his  business.     There 
appears  to  be  no  reason  why  he  should  have  remembered  such 
an  occurrence  at  so  great  a  distance  of  time,  and  under  the 
circumstances,  especially  iu  view  of  his  interest  in  the  suit, 
the  accuracy  of  his  recollection  may  well  be  doubted.     Butch- 
er's testimony  on  the  subject  of  the  delivery  of  the  watch,  is 
manifestly,  unworthy  of  credit.     At  best,  it  leads  to  the  con- 
clusion, that  if  a  load  of  straw  was  delivered  as  he  alleges,  it 
was  merely  as  a  cover  for  the  contemplated  usury.     It  may 
^  remarked  in  this  connection,  that  his  account  of  the  pur- 
chase of  the  straw  is,  that  on  the  day  on  which  he  promised 
ilarlatt  that  he  would   let  him   have  the  money,  Marlatt 
wanted  to  buy  a  load  of  straw  of  him ;  that  he  wanted  it 
when  he  got  the  money  ;  that  he  took  the  straw  before  he  got 
tlie  money,  and  that  Marlatt  said  he  would  pay  him  for  the 
straw  the  day  he  let  him  have  the  money.     But,  it  is  insisted 
"y  tlie  complainant,  that  the  evidence  shows  that  the  watch 
was  not  a  gold  watch  of  the  value  of  §60,  but  was  a  galvan- 
ized watch  of  the  value  of  only  §3  or  §4.     Marlatt  swears  it 
was  a  gold  watch,  an  English  lever  gold  watch,  a  good  time- 
piece ;  that  it  was  well  worth  §60,  and  that  Butcher  was  satis- 
fied with  it,  and  said  it  would  suit  him  as  well  as  the  §50  he 
W  asked  as  a  premium  for  the  loan.     Butcher  never  com- 
plained to  Marlatt  that  the  watch  was  not  as  it  had  been  rep- 
ented, and  indeed,  he  does  not  swear  that  it  was  not  a  gold 
Watch.    In  answer  to  the  question,  "  What  kind  of  a  watch 
^  that  that  Mr.  Marlatt  gave  you  ?  '^  he  says,  "  /  believe 
it  was  an  oldish,  galvanized  watch,  the  plate  commenced  to 
Wear  off  of  it  and  it  smelt  pretty  coppery;  it  would'nt  run 
"Ot  very  little ;  no  dependence  on  the  watch  at  all."     When 
fiestioned  as  to  its  value,  he  says,  "  To  some  men  it  might 


Marlat  ^./un't  tlitiik  it  was  worth  (jnittr 

dred  ^yf^rf  the  watcli  now;  Jolm  >'iirtoii 

ered  ^,  ^  ".  I  **'>/  sleigli  f«r  it,  wortli  I  siipiKw,?^ 

be»  ■"'■'■*' j  '^'vi'''  f***'""^")' o"   f'""  head   is  tliai  »* 

th  ■■■,> -'^.rf'^  jncars  that  Miirlatt  hoiiglit  a  walch  iif 

j'^'-lbfi^K  iiA'i'h  Marlatt  said  lie  tradtxl  to  Biitflier. 
,Jt,' -Vjjjf*^  J^  jiurlatt  was  cheated  in  tlie  watch.    Tlif 
jf\ii^l^t  that  WHS  the  wateh   wliicli  was  doHvereJ  to 
'?l,rti«'*?  /s  iiotewortliy  thai  tliough,  aeccirdiiig  to  tlic 
I'wf*'^'  «/■/*" ''''"^*''  'he\rati-li  was  given  to  him  in  iiaynwui 
„5iw''"^^'  ^M  aixl  delivered   by  him  to  Marlatt,  he  newr 
ji'irr"",.  ooniphiiiit  of  the  Ihuid  wliieh  Iiad  been   iir.uti*! 
*•*  '     ill  g'^''"K   him  :i  worthlosn  watch   in   payment  for 
'""    rfoot's-     And  further,  when  Warwick  projtosetl  to  buy 
'^  pjortgape  of  Itiitclior,  he  sought  and  obtained  a  tWne- 
'  „(,f  J50  from  the  amount  due  on  tlie  mortgaf^,  in  viev<A 
J    usury  now  elaimed  to  have  been  taken.     It  is  true,  strirt 
^(^f  of  the  defence  of  usury  is  rcqniiv-d:  but  it  is  nolessiruc 
that  the  court  is  not  at  liberty  to  disregard  the  weight  of  wi- 
(Iciice  under  the  defence  of  ii?iury,  an}'  more  than  iiniltr  aiiy 
otlicr.     The  uriury  alleged  in  tlic  answer,  a|>pi.^rs  to  nic  ID  ^ 
prove<I.     It  is  true,  it  is  ])rovcd  that  on  two  differcntoccasion?. 
and  in  two  difterent  convorssitious  f-inw  the  ooniinencemeiH  u' 
this  suit,  one  with  tStimucI  ]•".  Butcher  and  the  other  with  lii= 
bi-otlicr,  Charles  II,  Butcher,  Marlatt  said  tlic  bond  and  mort- 
gage were  good  and  that  lie  was  making  tlie  defence  to  worn' 
AVarwiek  a  little,  but  it  is  not  to  be  Ibrgotten  that,  befia* 
AVarwiek  bcciune  the  owner  of  the  bond  and  mortgage,  Mir- 
hitt    told  him  of  the  usury  to  which  ^larlatt    swears,  and 
^N'arwiek  usctl  the  fact  as  the  means  of  obtaining  a  deiluctioP 
of  ?50,  from  the  amount  due  on  the  mortgage  when  he  pur- 
chased it  from  IJutchor. 

But  it  is  urged  by  the  complainant's  counsel,  that  th)? 
(lefeiicc  of  usury  cannot  avail  Ihiwes,  because  he  purchase^ 
the  mortgaged  premises  at  the  sheriff's  sale,  subject  to  thi? 
mortgage.  This  position  is  untenable.  Broladcyy,  M'-lhi't 
1  Stoekt.  807. 
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Again,  it  is  insisted  that  if  there  was  any  usury  in  the  loan 
which  the  bond  and  mortgage  were  given  to  secure,  those  in- 
struments were  purged  of  it  by  a  settlement  made  in  March, 
1872,  between  the  complainant  and  the  then  solicitor  of  Mar- 
latt.    That  settlement  was  of  the  amount  due  to  Marlatt  on 
a  certain  decree  of  this  court  in  his  favor,  and  against  War- 
wick.   Under  that  decree  a  large  sum   of  money  was  due 
from  the  latter  to  the  former.     Warwick,  besides  this  mort- 
gage, held  certain  judgments  against  Marlatt,  which  he  had 
obtained  by  purchase  for  less  than  the  amount  due  upon  them. 
These  he  was  willing  to  cancel,  upon  having  the  amount  he 
bad  paid  for  them,  with  interest,  (which  was  less  than  the 
amount  due  upon  them  by  about  $235,)  allowed  him  in  the 
settlement,  provided  this  mortgage  should,  in  consideration  of 
such  deduction,  be  regarded  as  purged  of  usury.     This  was 
^^'eed  upon  between  the  solicitor  and  Warwick;  the  latter 
put  in  the  judgments  at  what  they  had  cost  him,  with  inter- 
^t,  and  the  former,  in  consideration  thereof,  endorsed  upon 
^^  bond,  under  date  of  March  14th,  1872,  an  acknowledg- 
flient  that  there   was  then  due  on  the  bond,  to  the  holder 
hereof,  the  sum  of  $800  principal,  and  signed  this  acknowl- 
^gment  as  attorney  for  Marlatt.     In  the  settlement,  Warwick 
^"^  credited  with  the  interest  due  on  the  full  amount  of  the 
l»nd,  up  to  April  1st,  1872. 

The  solicitor  had  no  authority  to  agree  with  Warwick  for 
his  client,  that  the  latter  would  waive  the  defence  of  usury, 
^nd  besides,  if  he  had  had  such  authority,  the  bond  and 
inortgage  would  not  have  been,  by  this  agreement,  and  the 
Payment  or  allowance  in  pursuance  thereof,  purged  of  the 
^rv,  so  long  as  they  remained  in  the  hands  of  Warwick. 
Tbis  mortgage  therefore,  being  still  held  by  Warwick,  is  still 
tinted  with  usury,  and  there  can  therefore  l)e  no  recovery 
^pon  it.  The  position  taken  by  complainant's  counsel,  that 
"*6  court  might,  if  it  found  that  there  was  usury  in  the  loan 
^  which  the  mortgage  was  given,  give  the  complainant  the 
benefit  of  the  supplement  of  April   12th,  1864,  to  the  act 
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against  usury,  cannot  be  maintained.     It  is  enough  to  ssi^ 
that  the  operation  of  that  supplement  is,  by  its  terms, 
fined  to  suits  upon  notes,  &c.,  thereafter  to  be  made, 
bill  must  be  dismissed,  with  costs. 


Carpenter  vs.  Carpenter  and  wife. 

1.  Services  rendere<l  by  a  wife  in  the  course  of  the  discharge  of  herdw'T 
as  a  wife,  do  not,  nor  docs  tlie  money  she  brings  to  her  husband  at  th^>J^ 
marriage,  constitute  a  valid  c*<)nsideration  for  a  conveyance  of  lands  tohcr» 
as  against  the  husband's  creditors. 

2.  A  convevance  made  bv  a  debtor,  witli  a  view  to  his  future  indebtc<»' 
ness,  and  to  protect  his  property  against  it,  is  void  as  to  creditors. 

3.  Representations  made  by  a  debtor  in  the  presence  of  his  wife,  of  the 
vabie  of  his  property,  which  at  the  time,  and  for  several  years,  had  been  <d 
his  wife's  name,  by  voluntary  conveyance  from  him,  by  which  represent*' 
tions  another  is  induce<l  to  suppose  he  is  the  owner  of  the  property,  and  t^ 
bind  himself  for  the  payment  of  moneys  which  he  was  subsequently  oblig*-*** 
to  jiay,  estops  the  wife  from  setting  up  such  title  as  against  such  creditor* 
demand. 


On  final  hearing  on  pleadings  and  proofs. 

Jir.  GriggSy  for  complainant. 

Mr,  Cochran  and  Mr,  Coult,  for  defendants. 

The  Chancellor. 

The  complainant  is  a  judgment  creditor  of  the  defeiwJaDtr 
John  S.  Carpenter,  his  brother.  The  judgment  was  recov' 
ered  in  the  Supreme  Court  of  this  state,  on  the  20th  of  Feb' 
ruary,  1 872,  for  §4302.33.  Execution  against  the  defendant'^ 
goods  and  lands  having  been  duly  issued  upon  it,  it  was  dulf 
returned  unsatisfied,  for  want  of  property  whereon  to  levy* 
The  bill  is  filed  to  subject  to  the  payment  of  this  debt^a  isx^ 
in  Sussex  county,  which  the  judgment  debtor  owned  on  the 
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3th  of  Xovember,  1866,  and  which  on  that  day  he  and  his 
wife,  the  other  defendant  in  this  suit,  conveyed,  in  fee,  to 
their  daughter  Susan,  by  whom,  on  the  same  day,  it  was  con- 
veyed, in  fee,  to  her  mother. 

The  complainant  alleges,  that  those  conveyances,  by  which 
the  title  to  the  property  was  vested  in  the  defendant,  Mary 
Ann  Carpenter,  by  whom  it  is  now  held,  are  fraudulent  and 
void  as  to  him,  on  the  ground  that  they  were  made  with  in- 
tent to  hinder,  delay,  and  defeat  the  creditors  of  John  S.  Car- 
l^enter.  The  latter,  who  was  a  farmer,  living  on,  and  tilling 
the  farm  in  question,  on  or  about  the  1st  of  April,  1866, 
contracted  with  one  John  R.  Baker,  for  one-half  of  Baker's 
right  to  manufacture  a  patented  composition  called  "railroad 
box  metal,'^  or  "  union  metal,"  and  one  half  of  Baker's  inter- 
est in  the  net  profits  of  the  manufacture  thereof.  For  this 
interest  in  the  license  and  profits  he  paid  Baker  $6000.  This 
money  he  raised  by  temporary  loans,  which  lie  subsequently 
in  the  same  year  paid  with  that  amount  raised  on  a  mortgage, 
given  by  him  to  Carpenter  Howell,  upon  the  farm  in  ques- 
tion. On  the  9th  of  June,  1866,  an  agreement  in  writing 
was  signed  by  Baker  and  delivered  to  John  S.  Carpenter,  by 
which  the  former  acknowledged  the  receipt  of  the  $6000,  and 
in  consideration  thereof  covenanted  that  he  would  assign  and 
pay  over  to  the  latter,  one-half  of  his  interest  (one-sixth)  in 
the  profits  of  a  co-partnership  business  for  the  manufacture 
:>f  the  metal,  then  carried  on  by  him  and  Alfred  L.  Hovey. 
The  mortgage  to  Carpenter  Howell,  appears  to  have  been 
given  prior  to  the  8th  of  November,  1866.  It  does  not  ap- 
pear that  John  S.  Carpenter  contracted  any  further  debts  or 
liabilities  in  the  business,  until  some  time  in  the  winter  of 
1867,  when  the  co-partnership  above  alluded  to,  having  come 
to  an  end.  Baker  proposed  to  him  to  enter  into  co-partnership 
with  him  in  the  manufacture  of  the  metal,  the  business  to  be 
carried  on  at  Jersey  City,  to  which  Carpenter  agreed.  They 
entered  into  co-partnership,  accordingly,  and  carried  on  the 
business.  Carpenter  contributing  to  the  capital,  money  which 
he,  from  time  to  time,  obtained  by  discounts  from  the  First 
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National  Bank  of  Warwick,  on  liis  promissory  notes,  endorse^cl 
by  James  A.  Thompson,  the  brother  of  his  wife,  until  in  tti€ 
spring  of  18G9,  he  wjis  indebted  to  the  bank  for  such  dis- 
counts, to  the  amount  of  about  $7000.     For  the  payment  o: 
this  money,  the  bank  was  anxious.     About  that  time,  Thomp- 
son proposed  to  him  that  he  should  divide  the  liability  whicli 
he,  Thompson,  had  incurred  for  him,  by  getting  his  brother, 
the  complainant,  to  endorse  his,  John  S.  Carpenter's,  note  for 
one-half  of  the  amount  of  the  indebtedness,  while  Thompson 
would  remain  liable  for  the  other  half.     Approving  of  the 
proposition,  John  S.  Carpenter  proceeded  to  get  his  brother's 
endorsement,  and  on  the  20th  of  March  1869,  went  with  his 
wife,  for  that  purpose,  to  the  house  of  the  latter,  in  Orange 
county,  in  the  state  of  New  York,  and  there,  by  dint  of  per- 
suasion, obtained  the  desired   accommodation,  and  induced 
the  complainant  to  make  a  joint  note  with  him  for  $3500, 
payable  at  six  months,  to  the  order  of  Thompson,  to  whom 
John  S.  Carpenter  delivered  it.     This  note  was  not  paid  by 
John  S.  Carpenter  at  its  maturity.     Thompson  suetl  the  com- 
plainant upon  it,  and  obtained  judgment,  which  the  latter 
was  compelleil  to  pay.     He  then  brought  suit  against  John 
S.  Carpenter,  for  the  amount  of  the  note  and   interest,  and 
recovered  the  judgment  above  stated. 

The  conveyances  by  which  John  S.  Carpenter  conveyed 
his  farm  to  his  wife,  were  wholly  voluntary.  Although  he 
alleges  in  his  testimony,  that  there  was  a  consideration,  tliat 
he  got  J^GOOU  for  the  i)roperty,  yet  it  appeal's  that  there  was, 
in  fact,  none.  His  explanation  of  his  testimony  on  this  point 
is,  that  the  $G00O  were  i)aid  by  the  assumption  by  his  wifeoi 
the  mortgage  for  that  amount,  which  was  on  the  property 
when  the  conveyance  to  her  was  made.  The  wife  of  John  S. 
Carpenter,  in  the  answer,  states  that  no  money  was  paid  by 
her  to  her  husband  on  the  conveyance,  and  that  it  was  not 
agreed  or  intended  that  there  should  be  any.  The  answer, 
indeed,  states  that  the  property  was  principally  the  result  of 
the  joint  industry  and  toil  of  the  defendants,  during  a  great 
many  years  in  the  farming  business,  and   that,  whea  they 
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corxx  menced  their  married  life,  the  husband  had  only  about 

83O00,  and  that  the  wife  had  about  $1000,  which  she  had 

we-ciived  from  her  father's  estate,  and  which  she  placed  in  her 

hii^sfcand's  hands,  and  that  that  was  all  the  capital  on  which 

^hc^y  commenced  business,  and  all  they  ever  had,  except  what 

^f*^y  made  by  their  farming  operations,  but  it  does  not  set  up 

th  i  ^  money  and  her  services  as  the  consideration  for  the  con- 

^'^v^ance.     And  if  they  had  been  set  up,  they  would  not  have 

*^'^^iled  the  defendants  to  sustain  the  deed  as  against  the  com- 

P^^^inant.     It  appears  by  her  husband's   testimony,  that  of 

tl^^  money  she  received  from  her  father's  estate,  about  $300 

^**    ^400  were  received  very  soon  after  they  were  married,  and 

^"^re  expended  in  furniture  and  fixtures  for  the  house  on  the 

^^m,  when  they  first  built  and  moved  into  it,  which  was 

^t^out  forty-two  years  ago.     Of  the  remainder,  about  $200 

^^"ore  got  about  ten  years  thereafter.     This  money  was  used 

^^  pay  for  buildings  put  on  the  farm,  a  cow-house,  grain- 

*^ouse,  &c.,  and  the  residue  $600,  was  received  afterwards, 

^Hd  was  used  in  paying  indebtedness  on  the  farm,  the  title  of 

"Which  w^as  then  in  the  husband's  name.     Her  services  were 

i^ndered  in  the  course  of  the  discharge  of  her  duty  as  a  wife. 

\either  they,  nor  the  money  she  brought  to  her  husband, 

Avould  have  constituted  a  valid  consideration  as  against  her 

husband's   creditors.      Skillman   v.  Skillmaii,  2  Beaa.  403 ; 

3efford  V.  Crane,  1  C.  E.  Green  265 ;  Craiiier  v.  Reford,  2 

€J.  E,  Green  367 ;  Annin  v.  Annin,  9  G  E,  Green  184. 

The  husband  in  his  testimony,  states  that  the  object  of  the 

transfer  of  the  farm  to  his  wife,  was  that  it  was  better  for  him 

to  have  the  money  than  the  farm ;  that  he  got  $6000  for  the 

transfer  of  the  farm  ;  that  he  got  the  money  from  Carpenter 

Howell,  that  is,  that  his  wife  was  to  pay  the  $6000  mortgage 

he  had  given  to  Howell  on  the  farm ;  that  she  took  the  title 

subject  to  the  payment  of  that  mortgage ;  that  he  was  not 

urged  by  his  wife  to  transfer  the  farm  to  her  before  he  did  it; 

that  he  consulted  her  about  it  before  he  did  it;  that   she 

wanted  the  farm,  and  he  was  satisfied  to  take  the  $6000  for 

it.     He  adds,  that  he  does  not  remember  that  anything  was 
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said  about  saving  the  farm  for  his  wife  and  children ;  that 
his  wife  was  dissatisfied  about  his  engaging  in  the  metal  busi- 
ness ;  he  supposes  she  thought  he  might  lose  money  in  it ;  that 
she  supposed  farming  was  good  enough.     He  further  says 
that  he  transferred  the  stock  and  farming  fixtures  to  her; 
that  it  was  all  in  the  same  contract;  and  for  the  stock  he  had 
the  proceeds  of  the  farm,  (meaning,  he  says,  the  proceeds  of 
the  farm  after  it  was  conveyed  to  his  wife,)  and  got  the  money 
out  of  them.     The  answer  treats  the  conveyance  as  wholly 
voluntary.     The  wife,  answering  for  herself,  says  that  she 
was  not,  at  the  time  of  the  conveyance,  informed  by  her  hus- 
band of  the  exact  nature  of  the  purchase  he  had  made  of 
Baker,  or  the  amount  he  had  agreed  to  pay  therefor,  but  that 
she  understood  and  believed,  at  the  time,  that  he  had  pur- 
chased some   interest  in   a   patent-right,  out   of  which  he 
claimed  he  would  make  a  large  sum  of  money,  and  that  she 
ascertained  that  he  was  using  large  sums  of  money  to  pay  for 
that  interest,  and  she  and  her  children  became  alarmed  oa 
account  of  his   transactions,  and  feared  that   he  would  be 
drawn  into  other  speculations^  by  w^hich  the  property  which 
lie  then  owned  would  be  wasted  ;  that  she  had  no  confidence 
in  the  value  of  the  purchase  which  he  had  made,  so  far  a^ 
she  knew  the  nature  of  it,  though   he  was  apparently  wel*^ 
satisfied  with  it,  and  seemed  to  think  he  would  realize  larg^ 
profits  from  it;  that  she  and  her  children  and  friends  coO^ 
suited  together  about  the  matter,  and  concluded  that  they 
would,  if  possible,  get  him  to  convey  the  property  to  her,  ^^ 
that  he  would  not  make  anv  further  investments  of  the  kitJ^ 
that   she  supposed   and  believed    that  he  had    made.     Sl*^ 
further  says,  her  sole  purpose  was  to  prevent  her  husband  fro*^ 
going  further  into  speculation,  and  to  save  the  property  *^ 
herself  and  children  by  preventing  him  from   making  an? 
further  purchases  of  that  character ;  that  she  got  her  broth^^ 
James  A.  Thompson,  who  had  been  the  principal  endorser  f^^ 
her  husband,  to  speak  to  him  about  making  the  transfer,  a^^ 
that  her  husband  at  once  expressed  his  willingness  to  do  ^' 
and  very  soon   afterwards  they   went   to   Newton  and  tb* 
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transfer  was  made.  The  husband,  answering  for  himself  on 
this  subject,  says,  that  he  transferred  the  title  to  his  wife  to 
|uiet  her  fears,  and  satisfy  her  and  his  children,  and  not  with 
iny  intention  or  purpose  to  cheat  or  defraud  any  person,  and 
ivith  no  intention  or  expectation  of  creating  any  future  in- 
iebtedness,  or  contracting  any  future  liability.  In  his  testi- 
mony, it  will  have  been  observed,  he  takes  different  grounds, 
alleging  that  he  sold  the  farm  to  his  wife  ;  that  she  did  not 
urge  him  to  convey  it  to  her,  that  she  wanted  the  farm,  and 
he  was  satisfied  to  take  $6000  for  it ;  and  he  adds,  that  he 
tloes  not  remember  that  there  was  anything  said  about  saving 
the  property  for  his  wife  and  children.  The  daughter,  to 
whom  the  conveyance  was  made  for  the  purpose  of  convey- 
ing the  property  to  her  mother,  testifies  that  her  uncle,  James 
A.  Thompson,  was  the  first  one,  and  she  believes  the  only 
5ne,  who  suggested  to  her  father  the  transfer  of  the  farm  to 
her,  and  from  her  to  her  mother,  and  she  says  she  does  not 
believe  he  gave  any  reason  for  it;  that  she  never  heard  ot 
any. 

She  further  says,  that  her  mother  and  the  children  never, 
to  her  knowledge,  asked  her  father  to  make  the  transfer,  nor 
:lid  her  mother,  to  her  knowledge;  that  the  witness  was 
jpoken  to  about  the  transfer  by  her  father,  not  over  a  month 
before  it  took  place,  and  that  he  then  said  that  her  mother 
vas  so  dissatisfied,  he  was  going  to  do  it  to  satisfy  her  mind, 
because  she  found  a  great  deal  of  fault  with  him  because  he 
lad  expended  the  $6000.  Her  father,  she  says,  had,  at 
Jie  time,  other  speculations  in  anticipation,  to  all  of  which 
ler  mother  was  opposed.  She  says,  that  the  object  of  the 
;ransfer  (which  was  of  the  farm  and  all  his  personal  prop- 
erty there,  the  latter  valued  by  him  at  $3000,)  was,  as  she 
mderstood  it,  to  prevent  her  father  from  making  any  more 
purchases  of  patent  rights,  lands  or  anything  else  ;  that  she 
anderstood  that  this  transfer  would  prevent  her  father  from 
making  any  more  purchases,  because  they  thought  he  would 
not  use  the  profits  of  the  farm  when  he  did  not  have  control 
3f  it ;  that  he  would  not  listen    to  them   before,  and  they 
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thought  after  that  he  could  be  compelled ;  that  her  mother 
said  she  did  not  know  anything  about  these  speculations,  and 
did  not  want  to  know  anything  about  them.  She  says  her 
mother  took  a  dislike  to  Baker,  and  said^  not  a  cent  of  her 
property  should  go  to  Jersey  City ;  that  her  husband  could 
take  his  part  and  do  what  he  had  a  mind  to  do  with  it;  hers 
she  was  going  to  keep  on  the  farm.  John  S.  Carpenter  tes- 
tifies, that  he  first  talked  about  transferring  the  farm,  about 
a  month  before  he  did  it,  and  that  Thompson  first  suggested 
it  to  him.  It  is  evident  from  the  testimony,  that  the  object 
of  the  conveyance  was  to  protect  the  property  of  John  S. 
Carpenter  against  his  creditors,  to  put  it  beyond  the  reach  of 
the  creditors  with  whom  it  was  contemplated  he  would  prob- 
ablv  contract  debts  in  the  hazardous  business  in  which  he 
was  engaged,  or  in  those  on  which  he  would  probably  enter. 
He  says  in  his  testimony,  that  he  commenc»ed  the  business 
with  Baker  in  1866,  and  continued  in  it  from  May  of  that 
year,  until  the  latter  part  of  the  winter  of  1867,  and  that  in 
the  latter  part  of  April  or  first  of  May  of  that  year,  he  en- 
gaged in  the  business  in  Jersey  City;  that  before  that,  the 
business  had  been  carried  on  in  Williamsburgh,  and  it  was  a 
mere  removal  from  tlie  latter  place  to  Jersey  City ;  that  he 
and  Baker  had  got  the  business  themselves  and  removed  it  to 
Jersey  City,  and  that  it  was  an  enlargement  of  the  business. 
So  that  when  he  made  the  conveyance  to  his  wife,  he  was 
carrying  on  the  business  in  Williamsburgh,  and  he  continued 
in  it  from  thence  up  to  the  latter  part  of  April,  1869,  about 
a  month  after  he  obtained  the  comi)lainant's  signature  to  the 
note. 

The  transfer,  as  before  remarked,  include<l  not  only  the 
farm,  but  all  his  personal  property  there,  valued  by  him  at 
?3000.  So  that  he  conveyed  to  his  wife,  all  his  personal  and 
real  property,  except  that  which  he  had  invested  in  the 
hazardous  enterprise  in  which  lie  was  engaged.  Tlie  evidence 
leads  to  the  conclusion,  that  this  transfer  was  made  with  a 
view  to  his  future  indebtedness,  and  to  protect  his  property 
against  it.     But  there  is  another  important  consideration  in 
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the  case.     When  the  note  was  signed  by  the  complainant,  he 
was  unaware  of  the  fact  of  this  conveyance.     John  S.  Car- 
penter and  his  wife,  went  together  from  the  farra  in  Sussex,. 
to  the  liouse  of  the  complainant,  in  the  state  of  New  York. 
The  object  of  this  visit  was  to  obtain  the  signature  of  the- 
latter  to  a  note  for  one-half  of  the  indebtedness  for  which. 
Thompson  was  alone  bound  as  surety  for  John  8.  Carpenter.. 
The  proposition  that  this  should  be  done,  came  from  Thomp- 
son.    By  this  means,  he  proposed  to  devolve  half  of  the  bur- 
den he  had  assumed,  on  the  complainant.     The  condition  of 
John  S.  Carpenter's  affairs  had   become  desperate.    The  bank 
was  urging  payment,  and  in  fact,  according  to  John  S.  Car- 
penter's testimony,  he  abandoned  the  business  in  about  a 
month   from  the  time  he  obtained  his  brother's  signature  to 
the  note.     It  proved  a  total  failure.     It  is  not  probable  that 
his  wife  was  not  fully  aware  of  the  object  of  her  husband  in: 
this  visit  to  his  brother.     Nor  is  it  probable  that  she  was  not 
aware  of  the  fact  that  the  complainant  made  and  signed  the 
note.     Her  husband  says,  she  was  present  when  the  note  was 
drawn    and  signed.      The   complainant   and  his  wife   both 
swear  that  she  was  there, and  in  a  position  to  hear  the  conver- 
sation which  took  place  in  regard  to  it.  There  was  no  secrecy 
in  the  matter.     Her  husband  was  urging  the  complainant  to 
make  the  note,  and  he  was  reluctant  to  do  so  and  declined, 
but  finally  appealed   to  his  wife,  and  she,  with  reluctance, 
gave  her  consent  that  he  should  sign  it.     The  wife  of  John 
S.  Carpenter  must  have  heard  the  representations  made  by  her 
husband  to  the  CK)mplainant,  in  regard  to  his  pecuniary  ability. 
Among  these  was  the  statement  that  his  property  at  home,, 
meaning  the  farm  in  question,  was  worth  twice  as  much  as 
the  amount  of  all  his  debts.     Both  the  complainant  and  his 
w^ife  swear  that  this  was  said  by  John  S.  Carpenter  to  the 
complainant,  in  the  presence  of  the  wife  of  the  former. 

It  is  dear  that  the  complainant  had  no  actual  knowledge 
at  that  time,  nor  until  long  afterwards,  of  the  conveyance 
which  had  been  made,  nor  had  he  any  suspicion  when  he 
signed  the  note,  that  John  S.  Carpenter  was  not  still  the 


202  CASES  IN  CHANCERY. 


Fowler  i\  Colt. 


owner  of  the  farm.     Had  he  known  of,  or  suspected  the  co 
veyance,  he  would  not  have  signed  the  note. 

John  S.  Carpenter,  after  the  conveyance  to  his  wife,  r^^" 
mained  in  possession  of  the  farm  and  personal  property,  ji^i- it 
as  before  that  transaction,  continuing  to  exercise  the  same  ad^ts 
of  absolute  ownership  over  them  as  before. 

There  must  be  a  decree  for  the  complainant.     The  conve^  JJ- 
ance  from  John  S.  Carpenter  and  his  wife,  to  his  daught^Eirr, 
Susan  Carpenter,  and  the  deed  from  her  to  her  mother,  Ma^  tv 
Ann  Carpenter,  will    be  declared   fraudulent  and   void,      bs 
against  the  complainant's  judgment. 


FowLEU  and  wife  r^.  Colt  and  others. 

1.  A  statement  made  by  a  testator,  estimating  tlie  amount  of  his*  estate 
with  reference  to  his  will  and  the  disposition  of  it  therein  made,  is  inad- 
missible to  sliow  at  what  rate  interest  sliould  be  charged  against  the  ei^tate 
ui;K)n  a  legacy  given  by  the  will. 

2.  Where  it  is  the  duty  of  executors  to  separate  a  legacy  from  the  estate 
within  a  reasonable  time,  and  to  invest  it  with  a  view  to  accumulation  and 
the  necessities  of  the  8up]>ort  and  education  of  tlie  legatee,  their  neglect  ol 
such  duty  makes  them  chargeable  with  interest  at  tlie  legal  rate,  for  ih*^ 
lime  being. 

o.  Where  testator's  whole  estate  was  vested  at  his  death  in  a  certain 
stock,  of  which  he  held  the  whole,  in  iiscertaining  the  interest  due  upon  * 
pecuniary  legacy  given  by  the  will,  the  amount  of  which  legacy  has  TiOi 
been  separate<l,  as  it  sliould  have  been,  from  the  estate,  the  dividends  vhich 
have  been,  during  all  the  time  for  which  interest  is  to  be  ascertained,  irreg" 
ular  and  desultory,  not  based  on  the  earnings  of  the  company,  andarenoevi- 
dence  of  the  income  from  the  shares,  are  no  guide  as  to  the  rate  of  inter«*^ 
to  be  charged,  but  interest  should,  in  such  case,  be  calculated  at  the  leg***^ 
rale  from  time  to  time,  during  the  i»eriod  rc<piired, 

4.  The  omission  of  executors  to  invest  a  legacy  as  intended  by  the  te^ 
tator,  will  not  be  excused  by  the  fact  that  it  was  for  the  interest  of  the 
residuary  legateeij,  that  the  legacy  should  not  be  separated  from  the  estate 
so  long  as  it  could  be  avoided. 
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On   exceptions   to   master's   report,  made  on    petition   of 
Edward  Salisbury  and  Maria  Theresa,  his  wife. 

Mr,  William  Penninffton,  Mr.  Ashbel  Green,  and  3Ir.  Wil- 
Uamson,  for  exceptant. 

Mr.  R.  Wayne  Parker  and  Mr.  Cortlandt  Parker,  contra. 

The  Chancellor. 

On  the  15th  of  September,  1868,  an  interlocutory  decree 
was  made  in  this  cause,  whereby,  among  other  things,  it  was 
ordered  and  decreed,  that  the  surviving  executor  of  the  last 
will  and  testament  of  Roswell  L.  Colt,  deceased,  should  take 
ussignraents  of  certain  bonds  and  mortgages,  in  the  decree 
mentioned  and  set  forth,  guaranteed  by  the  Society  for  Estab- 
lishing Useful  Manufactures,  to  them  as  trustees  for  Roswell 
L.  Colt,  junior,  and  his  sister,  Maria  Theresa,  and  that  the 
executor  should  hold  the  bonds,  as  trustee,  for  the  benefit  of 
Roswell  L.  Colt,  junior,  and  his  sister,  Maria  Theresa,  sub- 
ject to  the  trusts  created  for  them  by  the  will  of  Roswell  L. 
Colt  and  the  codicil  thereto,  and  that  the  surviving  executor 
should  be  discharged,  as  such  executor,  from  all  claim  or 
liability  on  account  of  the  same.  When  this  decree  was 
made,  Maria  Theresa,  who  had  then  intermarried  with  Edward 
Salisbury,  resided  out  of  the  United  States.  It  was  based  on 
a  report,  made  by  a  master  on  the  hearing,  before  whom  Mrs. 
Salisbury,  who  was  then  a  minor,  was  represented  by  the 
solicitor  of  her  guardian  ad  litem. 

On  the  4th  of  December,  1872,  Mr.  Salisbury  and  his  wife, 
filed  their  petition  in  this  suit,  setting  forth  these  circumstan- 
ces, and  insisting  that  the  report  and  decree  were  founded  on 
mistake  as  to  Mrs.  Salisbury's  rights,  and  praying  that  the 
decree  might  be  reviewed  and  set  aside,  and  that  it  might  be 
referred  to  a  master  of  this  court  to  take  and  state  an  account 
of  the  principal  and  interest  due  her  upon  her  legacy,  charg- 
ing her  with  payments  theretofore  made,  but  crediting  her 
with  all  commissions  with  which  she  had  been  charged  in 
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the  account  by  the  executors.  The  legacy  referred  to  in  the 
petition,  is  one  of  $20,000,  given  to  Mrs.  Salisbury  in  the 
codicil  above  mentioned.  The  surviving  executor  answered 
the  petition,  admitting  the  truth  of  its  statements,  and  join- 
ing in  the  prayer  for  an  account  of  Mrs.  Salisbury's  legacy 
and  the  accumulations  thereon,  but  insisting  on  the  bona  jides 
and  fairness  of  the  decree  and  of  the  account  on  which  it  was 
based,  and  that  his  accounts,  as  executor,  had  been  fairlr 
made  and  were  conclusive  and  binding  on  the  petitioneR, 
unless  impeached ;  but  submitting  it  to  this  court  to  deter- 
mine whether  those  accounts  should  be  re-stated,  and  expres- 
sing willingness  to  acquiesce  in  the  decisien.  On  this  peti- 
tion and  answer,  an  order  was  made  on  the  18th  of  March, 
1872,  vacating  and  setting  aside  the  decree  of  September  loth, 
1868,  and  referring  it  to  one  of  the  special  masters  of  this 
court  to  take  and  state  an  account  of  the  amount  due  to  Mrs. 
Salisbury  for  principal  and  interest  on  her  legacy  ;  and  direct- 
ing him  to  allow  her  interest,  after  the  rate  of  seven  per 
centum  per  annum,  for  all  the  time  during  which  the  cxecn- 
tors  of  Roswell  L.  Colt,  deceased,  received  interest  at  that 
rate,  upon  the  money  in  their  hands  belonging  to  her,  and 
for  all  other  time  after  the  rate  allowed  by  law,  at  that  time. 
He  was  further  directed  to  credit  the  executors  in  the  account, 
with  all  moneys  paid  by  them  for  or  to  her,  but  not  with  any 
commissions,  although  theretofore  charged  by  them.  The 
special  master  reported,  that  as  the  estate  of  the  testator  was 
invested  by  him  in  the  capital  stock  of  the  above  mentioned 
society,  and  so  continued  to  the  date  of  his  death  ;  and  as  the 
legacy  bequeathed  to  Mrs.  Salisbury  must  be  paid  out  of  the 
proceeds  of  that  stock  belonging  to  the  estate;  and  as  the 
executors  had  received  from  the  society  dividends  of  which 
he  states  an  account  on  the  par  value  of  their  stock ;  they 
should  be  charged  with  interest  on  the  legacy  at  six  per  cent. 
per  annum  for  every  year  during  which  they  received  divi- 
dends on  the  stock  at  the  rate  of  six  per  cent,  or  less,  which 
were  the  years  1856,  1857,  1858,  1859,  1861  and  1862,  and 
for  all  other  years  to  the  15th  day  of  March,  1866,  and  froift 
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thence  to  the  date  of  this  report  (April  22d,  1873,)  at  the  rate 
of  seven  per  cent,  per  annum.  The  master  disallowed  certain 
paymsnts,  for  which  the  ex32iitor  claimed  credit  as  having 
been  made  for  the  internal  revenue  tjix  assessed  upon  the 
legacy.  To  the  report,  the  surviving  executor  excepted  as 
follows  :  First.  To  the  allowance  of  interest  on  the  legacy 
and  its  accumulations  at  the  rate  of  seven  per  cent,  per  annum, 
from  November  22d,  1859,  to  November  22d,  1861,  and  from 
November  22d,  1862,  to  November  22d,  1866,  the  exceptant 
insisting  that  the  master  should  only  have  allowed  six  per 
cent,  during  those  periods.  Second,  To  the  charge  of  inter- 
est during  those  periods,  at  seven  per  cent.,  on  the  ground 
that  the  executors  received,  on  their  shares  of  the  stock  during 
those  periods,  dividends  at  the  rate  of  §7  per  share,  whereas 
it  ought  to  have  been  only  six  per  cent.,  because  the  executor 
of  the  testator  received  less  than  seven  per  cent,  during  those 
periods,  on  the  value  of  the  stock.  Third,  To  the  statement 
of  the  account  with  annual  rests.  Fourth,  To  the  refusal  to 
allow  the  payments  made  for  internal  revenue  tax ;  and. 
Fifth,  To  the  refusal  to  allow  to  the  executor,  commissions 
on  the  principal  of  the  legacy. 

This  court,  in  Fowlei*  v.  Colty  7  C,  E,  Green  44,  47,  49, 
upon  exception  to  a  master's  report,  made  on  petition  of  Ros- 
well  L.  Colt,  junior,  in  respect  to  his  legacy  [under  the  codicil 
above  mentioned,  passed  upon  the  very  questions  raised  by 
the  third  and  fifth  exceptions,  as  to  the  propriety  of  stating 
the  account  with  annual  rests,  and  the  right  to  commissions 
as  against  the  legatee.  The  disposition  thei'e  made  of  these 
questions  is  entirely  satisfactory  to  me.  Besides  it  may  be 
remarked,  that  the  order  of  reference  in  this  case,  expressly 
forbids  the  master  to  allow  commissions.  These  two  excep- 
tions will  be  overruled. 

The  question  raised  by  the  second  exception  was  also  con- 
sidered and  decided  in  Fowler  v.  Colt,  but  not  under  such 
circumstances  as  to  make  that  decision  authoritative  in  this 
case.  That  question  is  whether,  seeing  that  the  stock  is  valued 
at  $300  per  share,  its  par  value  being'^$100,  a  dividend  of  the 
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par  value  ought  not  to  be  regarded  as  a  dividend  on  the  stock 
at  its  true  value,  and  therefore,  in  reality,  only  a  dividend  of 
one-third  of  its  nominal  amount ;  so  that  a  dividend  of  six 
per  cent,  on  the  par  value  would  really  be  one  of  only  two 
per  cent,  on  the  true  or  market  value.     This  distinction  is 
urged  because  of  the  fact  that  the  whole,  or  nearly  all  of  the 
testator's  estate  was,  at  the  time  of  his  death,  invested  in  the 
stock  mentioned  in  the  master's  report,  and  it  is  deemed  un- 
just to  hold  his  estate  to  the  payment  of  interest  on  the  basis 
of  the  dividends  received  on  the  par  value  of  the  stock.    A 
statement  made  by  the  testator,  in  which  the  amount  of  his 
estate  is  estimated  with  reference  to  his  will  and  the  disposi- 
tion therein  made,  was  introduced  by  the  executor.     In  that 
estimate  the  stock  is  put  down  at  ^300  per  share,  and  appears 
to  have  constituted  all  of  his  large  estate  of  over  $700,000, 
except  real  estate  of  the  value  of  $5000.     This  paper  is  inad^ 
missible  as  evidence  in  this  cause,  on  plain  principles.    Leigh- 
V.  Savidge,  1  3IcCarL  124.     But  if  it  were  admitted,  itwoul<l 
not  affect  the  question  now  before  me.     The  codicil  direct^ 
that  the  executors  and  the  survivors  and  survivor  of  thenci  ^ 
and  his  executor  or  administrator,  shall  hold  in  trust,  for  tb^ 
benefit  of  the  testator's  granddaughter,  Maria  Theresa  Col^j 
the  sum  of  $20,000,  to  be  paid  to  her  when  she  shall  arrive  ^tt 
the  age  of  twenty-five  years,  with  the  increase  thereon  frorti 
accumulation.     It  further  directs,  that  if  she  shall  die  before 
she  arrives  at  that  age,  leaving  lawful  issue,  the  legacy,  wit:I> 
the  accumulation  thereon,  be  paid  to  the  legal  guardians  of 
such  issue,  for  the  use  of  such  issue,  to  be  divided  among  thcD3 
according  to  the  laws  of  New  Jersey  for  the  distribution  of 
the  estates  of  those  dying  intestate.     But  if  she  shall  die  be- 
fore attaining  to  that  age,  without  issue,  the  testator  direct^ 
that  the  said  sum  of  $20,000,  with  the  accumulation  thereoo, 
be  added  to  his  general  estate,  and  be  coasidered  part  and 
parcel  thereof,  and  be  divided  into  three  shares,  to  go  to  hi* 
two  sons  and  his  daughter,  or  to  their  issue.     He  further 
ordered  and  directed,  that  after  Maria  Theresa  should  arrive 
at  the  age  of  eighteen  years,  or  should  many^  the  whote 
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early  income  of  the  $20,000  be  paid  to  her  for  lier  separate 
se  and  control,  married  or  unmarried,  until  she  should  ar- 
!ve  at  the  age  of  twenty-five  years,  if  she  should  live  so  long, 
nd  that  in  the  meantime,  she  be  well  educated  and  supported 
ut  of  the  income  she  should  derive  from  her  father's  estate, 
nd  from  such  i)art  of  the  income  from  that  "conditional " 
>equest  as  might  be  necessary.  It  will  be  seen  that  the  tes- 
ator's  intention  was  that  his  executors  should  set  apart  for 
Maria  Theresa,  the  sum  of  $20,000  to  be  accumulated.  He 
provided  for  supplementing  her  income  from  her  father's  es- 
tate, with  so  much  of  the  income  of  the  $20,000  as  might  be 
necessary  for  her  propersupport  up  to  the  age  of  eighteen  years, 
ifter  which  time,  until  she  should  attain  to  the  age  of  twenty- 
ive  years,  she  was  to  have  the  whole  income  of  the  $20,000. 
Under  the  direction  and  provisions  above  stated,  it  was  the 
uty  of  the  executors  to  separate,  within  a  reasonable  time, 
tie  820,000  from  the  estate  and  put  it  at  interest,  with  a  view 
^  accumulation,  and  the  necessities  of  the  support  and  edu- 
ation  of  the  legatee.  For  aught  that  appears,  they  might 
^ave  done  this  immediatelv  after  the  death  of  the  testator, 
l^he  master  seems  to  have  considered  that  no  investment 
'^^  necessary,  in  view  of  the  fact  that  the  testator's  whole 
'State  was  invested,  at  his  death,  in  the  stock,  and  he 
"^refore,  to  a  certain  extent,  treated  the  matter  as  if  the 
^^^straent  had  been  directed  by  the  will  to  be  continued 
"  that  stock.  It  was  argued  by  the  counsel  of  the  ex- 
^P^^nt,  that  the  executors  were  not  required  to  withdraw 
^®  money  from  this  investment,  in  which  the  testator 
'*"^s^lf  had  placed  it.  If  this  were  conceded,  it  would  not 
5^t  the  conclusion  at  which  I  have  arrived  ;  for,  it  is  impos- 
^"*^,  from  the  case  as  it  stands  before  me,  to  determine  what 
"^  income  of  the  stock  was  during  the  period  covered  by  the 
^Port.  Xhe  dividends  made  cannot  be  regarded  as  evidence 
^^the  income.  The  exceptant  testified  before  the  master  that 
*^  executors  controlled  the  society  practically,  and  drew  from 
^t  body  dividends  as  they  needed  them.  In  1868,  he  says, 
*^  had  to  pay  a  large  amount  of  legacies,  somewhere  about 
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$64,000,  and  they  obtained  the  money  by  a  dividend  from 
the  society.     It  is  evident  that  the  dividends  are  no  guide  to 
the  earnings  or  profits.     They  cannot  fiiirly  be  regarded  as 
evidence  of  the  income  from   the  shares.     As  was  said  in 
Fowler  v.  Colt,  they  were  irregular  and  desultory,  not  accord- 
ing to,  or  based  on,- the  earnings  of  the  society,  but  upon  the 
necessities  of  the  executors,  and  the  testator's  children.    But, 
if  the  dividends  be  taken  as  evidence  of  the  full  net  earninp^ 
or  profits  of  the  society,  the  master  has  strictly  complied  witt* 
the  directions  of  the  order  of  reference,  as  to  all  of  the  periods 
of  time  (from  November  22d,  1859,  to  November  22d,  1861  , 
and  from  November  22d,  18G2,  to  November  22d,  1866,  > 
mentioned  in  the  first  exception,  with  the  exception  of  tha.*i 
in  which  the  year  1862  is  embraced  ;  for,  for  the  year  1860^ 
the  society  paid  a  dividend  of  $S  per  share;  for  1861,  $7     5 
for  1863,' $7;  for  1864,  §8;  for  1865,  §10;  and  for  186(3 -» 
§17.     In  1862,  a  dividend  of  less  than  seven  per  cent,  wat^ 
paid  on  the  par  vahie  of  the  stock.     The  dividends  amountecl  f 
in  the  aggregate,  from  1857  to  1867,  both  inclusive,  to  §S  ^ 
per  share,  an  average  of  alx)ut  §8  per  share  at  the  par  valu^- 
In  1868,  as  has  Ixicn  stated,  a  dividend  of  over  §30  per  shax"^ 
was  j)aid,  in  order  to  pay  legacies.     It  is  obvious,  then,  tha^t 
these  dividends  cannot  be  regarded  as  the  interest  received  t>y 
the  executors  on  the  legacy  of  Mrs.  Salisbury,  within  tb<5 
meaning  of  the  order  of  reference.     Under  the  circumstances, 
the  liability  of  the  exceptant  to  the  payment  of  interest,  must 
be  fixed  without  reference  to  the  dividends. 

The  codicil  directs  that  the  executors  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators 
of  the  survivor,  hold  certain  sums  of  money  in  trust  fo^ 
Koswell  L.  Colt,  Maria  Theresa  Colt,  and  Margaret  O.  Colt, 
the  children  of  the  testator's  deceased  son  Eoswell,  viz.,  for 
Roswell  L.  Colt,  §40,000;  for  Mrs.  Salisbury,  §20,000;  and 
for  Margaret  O.  Colt,  §20,000,  on  the  trusts  declared  in  the 
codicil,  in  respect  to  those  moneys,  and  then  directs  that  the 
residue  of  the  estate  be  equally  divided  between  the  testator* 
three  children,  declaring  it  to  be  his  intention  to  leave tb« 
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due  of  his  estate  to  and  among  his  said  three  children  and 
th^ir  heirs,  exclusive  of  the  children  of  his  deceased  son 
R<=>swell.     Roswell  L.  Colt,  Mrs.  Salisbury,  and  Margaret  O. 
t,  therefore,  have  no  interest  in  the  estate  of  the  testator, 
ond  the  legacies  given  to  them.     Thase  legacies  arc  pecu- 
nis^»y  legacies  ;  they  are  not  payable  in  stock.     Xo  direction 
is   g^iven  as  to  the  postponement  of  payment  of  them  in  the 
in't^rest  of  the  estate  at  large,  nor  is  any  such  intention  indi- 
ca.'t^  by  the  will  or  codicil.     The  testator  did  not  direct  the 
e3C^^?cutors  to  continue  the  investment  he  had  made  of  this 
money.     They  were  bound  to  separate  these  amounts  from 
tli^  estate  and  securely  invest  them  within  a  reasonable  time. 
They  did  not  do  so.     As  before  remarked,  it  does  not  appear 
tlia.tit  >vas  not  practicable  for  them  to  do  it  very  soon  after 
tli^B  death  of  the  testator.     It  may  have  been,  and  probably 
^^«,  for  the  interest  of  the  residuary  legatees,  that  this  money 
sl^ould  not  be  taken  out  of  the  estate  until  a  late  day,  and  it 
^^s  probably  for  this  reason  that  the  separation  and  invest- 
n^^nt  were  not  made.     That,  however,  is  no  excuse  for  the 
^^glect  or  omission  of  the  executors  in  the  premises.     Their 
"Ability  is  fixed  by  the  established  principles  governing  such 
^^€8.    Their  unexcused  failure  to  make  such  separation  and 
Investment,  is  a  breach  of  their  trust,  for  which   they  are 
chargeable  with  interest.     Perry  on  Trusts,  §§  449,  453,  462, 
^^o.    They  are,  however,  chargeable  with  interest  only  at 
^ne  legal  rate,  for  the  time  being,  in  the  absence  of  special 
Agreements.     Petry  on  Trusis,  §  468 ;    Gravers^  Appeal,  50 
^^n,Si,  189.     They  are,  therefore,  chargeable  with  interest, 
A^  the  rate  of  six  per  centum  per  annum,  up  to  the  year  1866, 
'^  which,  by  statute  of  March  15th,  interest  at  the  rate  of 
^ven  per  cent,  per  annum  was  legalized  as  a  common  rate. 
^"6  master  erred  in  charging  the  executor  with  interest  at 
seven  per  cent,  during  the  periods  mentioned  in  the  first 
exception.     The  legal  rate  of  interest,  in  the  absence  of  special 
^^tract,  then,  was  six  per  cent. ;  and  the  executor  should  have 
"^  charged  at  that  rate.     The  first  exception  must  be  sus- 
tained.   The  second  exception  will  be  overrule<l. 
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It  remains  to  consider  the  fourth  exception^  which  is  founded 
on  the  refusal  of  the  master  to  allow  the  executor  certain  di^  ^ 
bur^ments  which  he  alleges  he  made  on  account  of  Mi 
Salisbury,  for  internal  revenue  taxes,  from  1862  to  1869,  bot:. 
inclusive.     There  is  no  evidence  before  me  as  to  these  dii 
bursements,  except  the  receipts  of  the  collector  of  intern: 
revenue.     None  of  them,  except  those  for  1868  and  186^ 
appear  to  be  for  assessments  in  respect  of  Mrs,  Salisbury^  ^^^ 
income  from  her  legacy.     The  first  of  those  is  on  an  income 
$200,  and  the  tax  paid  was  $10.     The  other  was  upon 
income  of  $190,  and  the  tax  paid,  f9.     The  others  are  fox- 
assessments  against  the  executors  or  executor,  and  are  for  di/^ 
ferent  amounts  of  tax,  the  amounts  of  income  on  which  the^ 
were  paid,  varying  from  $445  to  $32,678.     I  am  unable  to 
determine  whether  any  part  of  the  payments  made  by  the 
executors  for  internal  revenue  tax,  except  as  above  stated,  in 
the  years  1868  and  1869,  was  made  on  account  of  Mrs. 
Salisbury's  income.     The  fourth  exception  will  be  allowed, 
so  far  as  the  tax  paid  for  1868  and  1869  is  concerned.    The 
result  is,  the  first  and  fourth  exceptions  are  allowed.    The 
rest  arc  overruled. 


In  the  matter  of  the  application  for  an  attachment  against 
Ahram  S.  Hewitt,  as  for  contempt. 

1.  The  riglit  of  suhstitution  or  .subrogation  is  a  purely  equitable  one,  and. 
the  extent  to  which  it  will  be  exercised  must  often  depend   upon  circun*' 
Ptances.     "Whether  it  will  be  extended  to  the  extremeMt  point,  so  as  toin^ 
elude  all  the  rights  of  the  creditor,  must  often  depend  on  whether  it  ^^ 
necessary  to  the  jtrotection  of  the  surety  that  it  should  be  so. 

2.  AVhere  a  surety,  who  was  subrogated  to  the  rights  of  a  land  owner  t-  ^ 
whom  the  former  has  l)een  compelled  to  pay  the  debt  of  his  principal  fcp^  ^. 
land  taken  by  the  principal,  (a  railroad  company,)  under  the  exercise  c^^^* 
the  right  of  eminent  domain,  applied  to  this  court  to  enjoin  the  use  of  tlw 
company's  ro:i  i  over  the  hini—Hhl  that  it  was  not  necessary  to  his  pi 
tection  to  i)revent  such  u<e,  there  being  nothing  to  be  gained  by  him  throug 
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8uch  injunction;  the  company  being  insolvent  and  its  affairs  in  the  hands 
of  a  receiver,  and  the  road  being  operated  for  the  accommodation  of  the 
public,  merely  by  a  trustee  of  holders  of  bonds  of  the  company,  with  a  view 
to  a  more  advantageous  sale  of  the  property  oh  foreclosures 


i 


On  motion  for  attachment. 
Mr.  John  LinUy  for  the  motion. 

Mr.  C.  Parker,  contra. 

The  Chancellor. 

Julius  H.  Pratt  and  Henry  C.  Spaulding,  having  been,  as 
bail  in  error,  compelled  to  pay  the  amount  of  a  certain  verdict 
with  costs,  recovered  by  Samuel  K.  Benson  and  Henry  K. 
Benson  against  The  Montclair  Railway  Company,  which  at 
the  time  of  such  payment  was,  and  still  is,  an  insolvent  cor- 
poration, were,  by  a  decree  of  this  court,  subrogated  to  the 
'''ghts  of  the  plaintiffs  in  the  premises.  The  verdict  was 
^"^covered  on  an  appeal  by  the  Messrs.  Benson  from  an  award 
"^ade  under  the  charter  of  the  company,  for  the  value  of  a  lot 
^^  land  belonging  to  them,  in  the  township  of  Bloomfield,  in 
**^e  county  of  Essex,  and  damages  on  condemnation  of  that 
property  for  the  purposes  of  the  railroad.  By  that  decree, 
^^^  Sureties  were  subrogated  to  all  the  rights,  equities,  powers, 
^°d  privileges  of  the  Messrs.  Benson  in  reference  to  the  land 
^'^^  to  the  payment  of  the  amount  of  the  verdict  and  costs 
y  the  company ;  and  the  amount  of  the  verdict,  costs,  and 
^^^rest,  with  the  costs  of  the  proceedings  for  subrogation, 
^6r^  declared  to  be  a  lien  on  the  land  ahead  of  all  encum- 
"^tices  put  upon  it,  or  attempted  to  be  put  upon  it  by  the 
«<^fVipany. 

It  was  further  ordered,  that  on  due  and  legal  service  of 

^H\ce  of  that  decree,  on  the  receivers  of  the  company,  and 

^^^and  of  the  payment  of  the  amount  of  the  verdict,  costs, 

*^d  interest  to  Messrs.  Pratt  and  Spaulding,  or  to  said  Sam- 

^^1  K.  Benson  and  Henry  K.  .Benson,  unless  the  same  be 
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paid  within  ten  days  thereafter,  the  company  and  the  receive mr 
and  all  persons  claiming  by,  from,  through,  or  under  thenm  , 
should  absoljutely  cease  and  desist  from  any  and  all  use  of  th.^ 
land  and  every  part  thereof,  until  said  moneys  should  be  fully" 
paid  and  satisfied,  or  until  the  further  order  of  this  court  to 
the  contrary. 

Mr.  Hewitt,  as  receiver  of  The  New  York  and  Oswego 
Midland  Railroad  Company,  was  operating  the  road  when 
this  decree  was  obtained.     He  ceased  to  do  so,  however,  on 
the  30th  of  March  last,  although  a  license  was  given  to  him 
by  Messrs.  Pratt  and  Spauldingto  continue  running  all  trains 
on  the  road  up  to  the  time  of  the  sale  of  the  road,  and  until 
further   notice  to   the  contrary,  "  without   prejudice  to  the 
rights  of  Messrs.  Pratt   and   Spaulding   in   any  proceeding 
had  "  in  this  court.     From  the  1st  of  April  last,  to  the  30th 
of  July  last,  the  use  of  the  road  for  public*  travel  ceased. 
The  holders  of  the  second  mortgage  bonds,  previous  to,  and 
about  the  latter  date,  authorized  Mr.  Hewitt,  as  trustee  under 
their  mortgage,  to  operate  the  road  on  their  account,  and  he 
accordingly,  as  such  trustee,  resumed  the  running  of  trains 
over  the  road.     The  road  had  then  been  sold  by  tlve  receiver. 
Mr.  Hewitt  acted  on  the  advice  of  counsel,  in  thus  operating 
the  road  as  trustee.     He  was  advised  that  the  prohibition  of 
the  decree  did  not  extend  to  him  in  that  capacity,  and  that  as 
trustee,  he  might  operate  the  road  without  becoming  liable  to 
the  charge  of  violating  the  interdict  of  this  court.     A  motion 
is  now  made  for  an  attachment  against  liim,  as  for  contempt. 
It  is,  however,  conceded  by  the  counsel  of  Messrs.  Pratt  and 
Spaulding,  that  his  conduct  in  the  premises  has  not  been  such 
as  to  call  for  any  animadversion  on  the  part  of  the  court,  and 
the  real  purpose  of  this  motion  is  understood  to  be  to  obtain 
the  views  of  the  court  as  to  the  right  of  the  mortgagees  to  use 
the  road,  in  view  of  the  above  prohibition.     That  the  mort- 
gagees have  no  greater  right  in  the  premises  than  the  company 
itself,  is  obvious.     The  real  question  is,  whether  this  court 
will,  under  the  circumstances,  deprive  the  public  of  the  use 
of  the  road.     The  plea  of  public  convenience,  or  even  public 
necessity,  of  course,  will  not  avail  to  deprive  a  citizen  of  hia 
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►perty,  without  just  compensation.  The  question  here, 
rwever,  is  not  between  the  land  owners  and  the  company, 
e  former  have  been  paid  for  their  property,  and  the  mort- 
jecs  of  the  company  have  possession  of  it.  The  premises 
•re  been  adapted  to  the  purposes  of  the  road.  The  track 
»  been  laid  down  upon  it,  and  constitutes  part  of  a  contin- 
as  line.  It  is  true  that  the  payment  was  not  made  by  the 
npany,  but  by  persons  who  were  its  sureties,  but  still  the 
id  owners  have  been  paid.  These  sureties  have,  indeed, 
2n  subrogated  to  the  land  owners'  rights  in  the  premises,  as 
equity  they  should  have  been.  Their  counsel  properly 
ist  that  the  right  to  exclude  the  company  from  the  use  of 
property,  until  the  compensation  awarded  shall  have  been 
Je,  is  included  in  these  rights.     But  the  right  of  siibroga- 

is  a  purely  equitable  one,  and  the  extent  to  which  it  will 
'Zeroised,  must  often  depend  on  circumstances.  Whether 
ill  be  extended  to  the  extremest  point,  so  as  to  include  all 

possible  rights  of  the  creditor,  must  often  depend  on 
ther  it  is  necessary  to  the  protection  of  the  surety  that  it 
lid  be  so.  Here  the  debt  has  been  declared  to  be  a  para- 
int  lien  on  the  land.     In  addition  to  this,  the  records  of 

court  show  that  the  claim  of  the  land  owners  was  put  in  in 
foreclosure  suit,  now  pending  in  this  court,  upon  the  first 
tgage  given  by  the  company,  and  by  an  interlocutory  de- 

in  that  suit,  made  in  the  month  of  May  last,  the  right  of 

]and  owners  is  recognized  as  being  paramount  and  prior 
tie  mortgaged  In  the  final  decree,  provision  may  be  made 
the  sale  of  the  land  to  pay  the  amount  due  to  the  sureties, 
the  application  of  the  sureties,  on  proceedings  to  that  end, 
T  lien  would  be  enforced  by  decreeing  the  sale  of  the 
iperty  to  pay  the  amount  due  them.     To  prevent  the  use  of 

road  by  the  public,  under  the  provision  now  made  for 
^Wting  it,  cannot  legitimately  be  productive  of  any  advan- 
^  to  the  sureties.  The  amount  due  them  is  about  $8000. 
^  company  is  insolvent.  As  to  it,  this  means  of  coercion 
'St  be  utterly  ineffectual.  It  would  probably  be  no  more 
^tual  as  against  the  second  mortgagees,  whose  trustee  is 
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now  operating  the  road,  not  with  the  expectation  of  profit, 
for  the  bondholders  under  his  mortgage  made  up  and  placed 
in  his  hands  a  guarantee  fund^  to  meet  the  deficit  which  it  is 
anticipated  will  exist  between  the  expenses  and  the  earnings, 
but  to  save  the  road,  on  a  sale,  from  the  depreciation  to  whidi 
the  fact  of  its  operation  having  been  abandoned  would  prob- 
ably subject  it.     As  against  the  public,  such  coercion  is  not  to 
be  contemplated.     The  sureties  will   be  protected  in  their 
claim,  and  it  will  be  enforced,  but  under  the  circumstances,  it 
is  neither  necessary,  nor  would  it  conduce  to  such  protection 
and  enforcement,  that  the  trustee  of  the  second  mortgagees 
should  be  enjoined  from  the  use  now  being  made  of  the  roa<5. 


Mettler  vs.  The  Easton  and  Amboy  Railroad 

Company. 

L  Wliere  land  has  been  taken  under  the  exercise  of  the  right  of  eminent 
domain,  and  a  qiie«tion  is  pending  in  a  court  of  law  aa  to  the  amoont  of 
compen8ation  to  which  the  land  owner  is  entitled,  he  will  be  protected  w 
his  constitutional  right  to  possession  of  his  property,  until  his  compentttion 
be  ascertained  and  paid  or  tendered  to  hira  ;  and  the  company  in  whose 
favor  the  condemnation  is  made,  will  not  be  penuiited  to  take  pofleeflflon 
of  the  land  on  tendering  so  much  of  the  compensation  as  is  not  in  dispo^' 
but  will  be  restrained  from  so  doing. 

2.  To  secure  the  land  owner  in  his  constitutional  right,  and  at  thertio* 
time  to  spare  the  company  unnece!*sary  delay,  the  court  will,  on  the  Utter 
paying  the  land  owner  so  much  of  the  compensation  as  is  undisputed,  ttKi 
the  costs  of  the  suit  in  this  court,  and  paying  into  court  an  amount  flJ®' 
cient  to  cover  the  disputed  claim,  to  the  end  that  the  land  owner  may  h*^ 
the  same  if  adjudged  by  the  court  of  law  to  be  entitled  thereto,  permit  to* 
company  to  take  possession  of  the  land. 


On  motion  to  dissolve  injunction. 

Mr.  J.   G.   Shipnian  and  Mr.  T.    K  McCa^i^r,  for  the 
motion. 

Mr.  J.  F.  Dumonf,  contra. 
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The  Chancellor. 

By  the  charter  of  the  Easton  and  Amboy  Railroad  Com- 
pany, it  is  provided  that  payment  or  tender  of  payment,  of 
*11  damages  for  the  occupancy  of  lands  through  which  the 
^^ilroad  may  be  laid  out,  shall  be  made  before  the  company, 
or  any  person  under  their  direction  or  employ,  shall  enter 
^potx  or  break  ground,  on  any  land  taken  by  them  for  their 
'^d,  except  for  the  purpose  of  surveying  and  laying  out  the 
'oad,  unless  the  consent  of  the  owner  or  owners  of  such  land 
^  hu.d  and  obtained.     It  is  further  provided,  that  in  case  the 
com  j>any  and  the  land  owner  cannot  agree  for  the  purchase 
^*  tlxe  land,  commissioners  may  be  appointed  to  appraise  the 
fend    and  assess  the  damages,  who  are  to  make  a  just  and 
^iiit:able  estimate  or  appraisement  of  the  value  of  the  land 
*ni    ^issessment  of  the  damages  to  be  paid  by  the  company  for 
^he    l^nd  and  damages.     Their  report  is  to  be  made  in  writing, 
und^r  their  hands  and  seals,  or  the  hands  and  seals  of  any 
two     of  them,  and  to  be  filed  within  ten  days  after  making 
theij^  assessment  and  appraisement,  together  with  a  descrip- 
tioiii    of  the  premises,  and  their  appointment  and   oaths  or 
^"^^inations,  in  the  clerk's  office  of  the  county  in  which  the 
lai^^g  are  situated,  to  remain  on  record  therein.     The  charter 
"®^lares  that  the  report,  or  a  copy  thereof,  certified  by  the 
clej:*jj  of  the  county,  shall,  at  all  times,  be  considered   as 
P  ^^ary  evidence  of  the  right  of  the  company,  to  have,  hold, 
*^^^'>  occupy  and  enjoy  the  land.     It  also  provides,  that  in 
^^^^  of  dissatisfaction  on  the  part  of  the  company  or  the  land 
^^'^^er,  with  the   report,  application    may  be  made   to  the 
^^^tices  of  the  Supreme  Court,  at  the  next  term  after  filing  the 
'^t^ort,  and  that  that  court  shall  have  power,  on  good  cause 
*^^Avn,  to  set  the  report  aside  and  direct  an  issue  for  the  trial 
^        the  controversy  between  the  parties,  and  to  order  that  a 
JVH:*^^  be  struck,  and  a  view  of  the  premises  had,  and  that  the 
^s^Ue  be  tried  at  the  next  Circuit  Court,  to  be  holden  in   the 
^^^nty  where  the  land  is  situated,  upon  the  like  notice  and  in 
^^e  same  manner  as  the  other  issues  in  the  Supreme  Court  are 
^^^^,  and  that  it  shall  be  the  duty  of  the  jury  to  assess  the 
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value  of  the  land  and  the  damages  sustained^  and  if  they  find 
a  greater  sum  than  the  commissioners  awarded,  in  favor  of  the 
owner,  judgment  thereon  with  costs  shall  be  entered  against 
the  company  and  execution  awarded  therefor;    but  if  the 
jury  shall  be  applied  for  by  the  owner,  and  shall  find  the 
same  or  a  less  sum  than  the  company  shall  have  offered,  or 
the  commissioners  awarded,  the  costs  shall  be  paid  by  the- 
applicant,  and  either  deducted  from  the  sum  found  by  the- 
jury  or  execution  awarde<l  therefor,  as  the  court  shall  direcU. 
The  charter  further  provides,  that  the  application  shall  not 
prevent  the  company  from  taking  the  land  on  filing  the  re^ 
port,  the  value  and  damages  being  first  paid,  or  ui)on  a  re- 
fusal to  receive  the  same  upon  tender  thereof,  or  the  owner* 
being  under  any  legal  disability,  the  same  being  first  paid 
into  the  Court  of  Chancery. 

The  defendants  caused  to  be  condemned  for  their  road,  » 
lot  of  land  belonging  to  the  complainant,  in  Phillipsborg- 
Being  unable  to  agree  with  him  as  to  the  value  of  the  prop- 
erty, commissioners  were  appointed,  who  awarded  him  for  the 
value  of  the  land  and  damages,  $4120.     The  whole  of  the 
complainant's   land   was   taken,  so   that   no  damages  were 
awarded  to  him  for  injury  to  remaining  property.     The  dam- 
ages were  awarded  in  respect  to  the  improvements,  which  con- 
sisted of  a  dwelling-house,  &c.,  on  the  lot.     The  report  was 
duly  filed.      Both   parties  applied   to  the  Supreme  Court, 
under  the  charter,  and  the  report  was  set  aside.     A  consoli- 
dation of  the  causes  was  ordered,  and  the  issue  was  tried  at 
the  Warren  Circuit,  at  the  last  April  term.     The  jury  found 
a  verdict  for  $1155,  for  the  value  of  the  land,  and  $2765,  for 
damages.     By  direction  of  the  judge  who  presided  at  the 
trial,  they  found  also,  specially,  the  interest  $275.92,  from  the 
date  of  the  award,  May  31st,   1873,  to  the  first  day  of  the     | 
then  next  term  of  the  Supreme  Court.     The  sums  found  for     \ 
the  value  of  the  land  and  damages,  are  together,  $200  less 
than  the  amount  awarded  by  the  commissioners.    On  the    ; 
return  of  the  posiea,  motion  was  made  on  behalf  of  the  com-    \ 

panv,  that  judgment  be  entered  for  the  value  of  the  land  and  \ 

i 
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aniages  only,  as  specially  found  by  the  jury,  with  deduction 
f  the  costs  or  an  award  of  execution  for  the  costs.  The 
>urt  did  not,  at  that  time,  dispose  of  the  application,  but 
eld  it  over  for  advisement  till  the  next  terra,  which  will  be 
eld  in  November  next.  On  the  14th  of  August  last,  the 
Jmpany,  being  desirous  of  occupying  the  land,  tendered  to 
^©complainant  the  amount  found  by  the  jury,  for  the  value 

the  land  and  damages  only,  which  was  refused.  They 
sfeupon  paid  the  amount  of  the  tender,  into  this  court,  and 
'k  possession  of  the  land  and  laid  thereon  their  construction 
^J<.     The  complainant  filed  his  bill  for  an  injunction  in 

l>remises,  which  was  ordered.  Motion  is  now  made  to 
olve  the  injunction  for  want  of  equity  in  the  bill.  I  do 
^€em  it  necessary  to  pass  upon  the  objection  made  to  the 
fixation  of  the  bill.  All  the  facts  in  the  case  were  admit- 
V>j  the  counsel  on  the  argument,  and  there  is  no  dispute 
*i|ference  as  to  any  of  them.  It  will  be  far  more  satisfac- 
^    to  dispose  of  the  motion  on  the  merits. 

-  lie  report  is,  by  the  charter,  made  plenary  evidence  of  the 
^t;  of  the  company  to  have,  hold,  use,  occupy,  possess  and 
^y  the  land,  and  the  charter  provides,  that  they  may  take 
^^ssion    accordingly,  notwithstanding  the  application    to 

Supreme  Court,  on  which  the  report  may  be  set  aside. 
^  company  claim  that  they  have  thus,  by  the  report,  ob- 
^^  title,  and  that  by  the  seventh  section  of  the  charter, 
y^  are  entitled  to  possession,  on  payment  of  tender  of  "all 
^ages  for  the  occupancy  "  of  the  land,  and  they  insist  that 
>^  have  actually  and  literally  tendered  to  the  complainant, 

damages  for  such  occupancy.  But  they  cannot  obtain 
^  to  the  complainant's  land  without  making  a  just  com- 
^ nation,  and  he  and  they  having  failed  to  agree,  such  com- 
^^ation  is  to  be  ascertained  by  the  means  provided  in  the 
^i:'ter,  and  on  payment  or  tender  of  it  when  ascertained,  the 
^pany  will  get  title,  and  not  until  then.     And,  although 

-  charter  gives  them  the  right  to  take  possession,  on  paying 
tendering  damages  for  the  occupancy,  the  term  damages 

^Te  used,  signifies  the  value  of  the  land  and  damages. 
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In  Browning  v.  Camden  and  Woodbury  Railroad  Company^ 
3  Greenes  Ch,  R.  47,  judicial  construction  was  put  by  this  court 
on  a  section  like  the  seventh  section  of  this  charter,  and  it  was 
held  that  the  term  occupancy  was  used  by  the  legislature  to  ex- 
press all  the  right  and  interest  which  the  company  could  acquire 
in  the  land,  and  that  the  company  were  not  entitled  to  possession 
until  they  should  have  paid,  or  tendered  the  amount  found  bv 
the  commissioners,  or  in  case  of  appeal,  by  the  jury ;  in  other 
words,  all  that  the  land  owner  was  entitled  to  receive  for  his 
compensation  for  the  condemnation.     In  that  case,  pending 
an  appeal,  the  company  tendered  the  amount  awarded  by  the 
commissioners,  which  was  refused,  and  they  thereupon  pro- 
ceeded  to   take   possession.     An    injunction   was   issued  \>^ 
restrain  them,  which  the  court,  after  argumeat,  refused  to 
dissolve. 

In  the  case  before  me,  the  company,  by  their  tender,  have 
assumed  that  the  amount  due  the  complainant  was  the  sum 
they  tendered.  Whether  it  was  so  or  not,  remains  to  be 
determined  by  the  judgment  of  the  Supreme  Court.  The 
complainant  insists  that  the  sum  found  for  interest,  is  to  be 
regarded  as  part  of  the  damages.  The  jury  were  directed  to 
find  the  interest,  specially,  probably  in  view  of  the  question 
w^hether  the  complainant  may  not,  by  reason  of  the  condem- 
nation, be  entitled  to  interest  on  the  amount  of  the  value  and 
damages,  from  the  time  of  condemnation,  notwithstanding 
the  fact  that  he  has  since  then  had  possession  of  the  premises. 
The  condemnation  deprived  him  of  his  full  dominion  over 
his  property.  From  that  time  he  could  not  sell,  lease,  or 
pledge  it.  At  most,  he  could  only  occupy  it  until  his  com- 
pensation should  have  been  fixed,  and  paid  or  tendered  to 
him.  He  was  entitled  to  such  occupation,  and  could  not  be 
compelled  to  yield  it  until  payment  or  tender  of  just  compen- 
sation. If  the  complainant  is  entitled  to  the  sum  found  for 
interest,  it  is  as  part  of  that  compensation.  If  he  is  entitled 
to  it,  the  tender  was  not  sufficient.  Until  he  shall  haAe  been 
adjudged  not  to  be  entitled  to  it,  the  company  cannot  obtain 
the  right  of  possession  by  tender  of  part  only  of  the  amount 
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ind  by  the  jury.  They  cannot  be  permitted  to  assume  that 
B  adjudication  of  the  Supreme  Court  will  be  adverse  to 
m.  The  judge  directed  the  jury  to  find  the  interest,  be- 
Lise  the  complainant  might  be  lawfully  entitled  to  receive 
For  the  sake  of  convenience,  and  to  save  expense  and 
>iiblo,  he  directed  them  to  find  it  specially,  so  that  if  the 
naplainant  is  entitled  to  it  he  may  have  it ;  and  if  not,  it 
ay  be  readily  disallowed.  Had  he  given  no  such  direction, 
le  amount  would  have  made  an  undistinguishable  part  of 
ie  verdict.  A  grave  question  exists  as  to  whether  the  com- 
lainant  is  entitled  to  it,  or  not.  He  cannot  be  required  to 
'aive  his  claim,  nor  to  do  any  act  by  which  he  may  seem  to 
^  so.  The  tender  was  insufficient.  The  suggestion  that  the 
^uniary  responsibility  of  the  company  is  such  as  to  remove 
'^  ground  for  apprehension  as  to  the  payment  of  the  amount 
^  the  interest  and  costs  if  the  complainant  shall  be  adjudged 
^  be  entitled  to  them,  cannot  weigh  with  the  court  in  dis- 
cing of  the  legal  right  of  the  company  to  take  possession 
■  the  complainant*s  property,  without  first  making  just  com- 
-xisation  to  him  therefor. 

lut  there  is  another  aspect  to  this  case.  There  is  no  ques- 
On  or  dispute  between  the  parties,  except  as  above  stated. 
te  company  are  in  need  of  the  land,  for  the  purpose  of  con- 
ducting their  road.  They  are  willing,  as  shown  by  the 
•nder,  to  pay  the  complainant  the  amount  of  the  value  and 
images  found  by  the  jury,  and  they  are  also  willing  to  pay 
ioa  the  interest  and  costs  if  he  shall  be  adjudged  ta  be  enti- 
led to  them.  They  ought  not  to  be  unnecessarily  impede<l 
^  the  prosecution  of  their  work,  which  is  a  matter  of  great 
'^blic  concern.  Xor  ought  they  to  be  compelled  to  pay  the 
'^terest  and  costs  before  the  complainant  shall  have  been  ad- 
^%ed  to  be  entitled  to  them.  If  they  will  pay  into  this 
^^H  a  sum  sufficient  to  cover  the  interest  and  costs,  to  the 
^d  that  it  may  be  paid  to  the  complainant  if  he  shall  be  ad- 
'^ged  to  be  entitled  to  them,  and  also  pay  the  complainant 
^  costs  of  this  suit,  with  the  costs  of  an  order  for  the  pay- 
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ment  to  hira  of  the  money  deposited,  and  the  per  centage  di] 
the  clerk  on  the  deposit,  the  injunction  will  be  dissolv 
otherwise  the  motion  will  be  denied. 


The  Rauway  Savings  Institution  vs.  Drake  axd 

Lai  NO. 

Bill  of  interpleader  as  to  moneys  deposite<i  in  bank  by  trustee  in  nam* 
of  ccMni  qne  Umstj  and  demanded  by  both.  Expenses  of  trust  directed  to 
be  paid  to  trustee,  and  balance  to  cestui  que  trust. 


On  final  hearing  on  bill  and  answer. 
Messrs,  Stone  and  Jackson,  for  complainants. 
Mr.  T.  n.  Shafer,  for  defendant,  Reuben  Drake. 

The  Chancellor. 

This  is  a  bill  of  interpleader.  In  the  year  1865,  the  defend- 
ant,  Reuben  Drake,  deposited  in  the  complainant's  bank,  J* 
sum  of  money,  in  the  name  and  to  the  credit  of  his  grandson, 
Theodore  C.   Laing.      This  money  was  the  proceeds  of  * 
promissory  note,  made  by  the  father  of  Laing,  and  held  bf 
the  wife  of  Drake  at  her  decease,  which  took  place  in  theyc^ 
18G4.     Shortly  before  her  death,  Drake's  Avife  requested  bni 
to  collect  the  amount  of  the  note  and  pay  it,  with  the  interest 
which  should  accrue  thereon,  to  Theodore  C.  Laing,  when  n^ 
should  arrive  at  lawful  age.     To  this  disposition  of  thepw^ 
ceeds  of  the  note,  Drake  consented,  and  promised  his  wife 
that  her  request  should  be  strictly  complied  with.    He  a^ 
oordingly,  after  her  death,  proceeded  to  collect  the  note,  bat 
found  it  necessary  to  bring  suit  for  the  purpose.    To  thit 
end,  he  took  out  letters  of  administration  upon  her  estate. 
After  receiving  the  amount  due  on  the  note,  he  deported  it 
in  the  complainant's  bank  to  the  credit  of  Theodore  C.LuDgi 


J 
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ing  into  his  own  possession  the  book  given  to  him  by  the 
iplainants  as  the  evidence  of  the  deposit.  He  denies  that 
intended  to  put  the  money  beyond  his  own  control,  or 
lerstood  that  he  did  so,  by  depositing  it  in  the  name  of  his 
idson,  but  admits  that  he  intended  to  secure  the  money  to 
latter,  and  he  now  expressly  acknowledges  the  trust,  but 
s  to  gain  possession  of  the  money,  in  order  that,  after 
iiiiig  the  proper  expenses  of  the  trust,  he  may  pay  over 
balance  to  his  grandson,  who  is  of  full  age.  His  account, 
ilrainistrator,  has  been  settled  in  the  Orphans  Court  of 
cllesex  county.     Theodore  C.  Laing  appears  to  have  called 

to  account  there.  On  applying  to  the  complainants  for 
deposit  and  its  accumulations  of  interest,  they  refused  to 

them  to  him  without  Theodore  C.  Laing's  consent,  and 
lerefore,  brought  suit  against  them  for  the  money.  The 
ulleges,  and  it  is  not  denied,  that  Theodore  C.  Laing  also, 
^e  time  of  filing  the  bill,  threatened  to  bring  suit  against 

complainants  for  the  money.  The  complainants  filed 
c  bill  of  interpleader  against  Drake  and  his  grandson. 
Ice  alone  has  answered.  The  bill  is  taken  as  confessed,  as 
ust  the  grandson.  The  right  of  the  complainants  to  re- 
*e  the  defendants  to  interplead,  is  not  disputed.     Drake 

only  raises  no  question  as  to  the  trust  in  favor  of  his 
idson,  but  waiving  all  questions,  declares  his  desire  to  pay 
r  to  the  latter  the  balance  which  will  remain,  after  deduct- 
the  expenses  of  the  trust.  These  expenses  consist  entirely 
he  cost  of  the  administration,  amounting,  as  appears  by  the 
.1  account  as  settled  in  the  Orphans  Court,  to  $64.14.  He 
entitled  to  have  them.  There  will  be  a  decree,  that  he 
jive  out  of  the  deposit  and  its  accumulations  which  have 
tt  paid  into  court,  the  amount  of  those  expenses  as  above 
ed,  with  his  costs  of  this  suit,  and  that  the  complainants' 
8  be  paid  out  of  the  fund,  and  that,  on  Theodore  C. 
ng's  executing  to  Drake  a  proper  discharge,  the  balance 
paid  over  to  him. 
.^OL.  X.  p 
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Taylor  vs.  La  Bar  and  others. 

1.  E.  D.  L.  &  Co.,  carpentere,  contracted  on  the  28th  of  March,  IST^ 

with  the  mortgagor,  to  do  the  carj>enler  work  for  a  house  to  be  erected  o^  "* 
the  mortgaged  premises.    Complainant's  mortgage  was  recorded  on  the  4i^  ■ 
of  April  following.    Operations  for  building  the  house  were  not  commeDce*^' 
on  the  ground  until  after  the  mortgage  had  been  recorded.     E.  D.  L.&  Co- 
claimed  a  lien  for  the  amount  due  them  for  their  work  under  their  contract . 
and  that  it  was  prior  to  that  of  the  mortgage,  on  the  ground  that  thev  ha'/ 
commenced  the  building  before  the  recording  of  the  mortgage.    The  evi- 
dence was,  that  the  only  work  they  had  done  before  the  recording  of  th^ 
mortgage,  was  "  marking  on  the  rods  the  length  and  width  of  the  window- 
frames,"  but  the  window-frames  were  not  made  until  the  8th  of  April. 
four  days  after  the  recording  of  the  mortgage.     Heldf  that  the  mortgage 
was  entitled  to  priority  over  the  lien. 

2.  A  mortgage  recorded  before  the  commencement  of  a  building,  and 
given  to  secure  advances  to  be  made  to  pay  for  the  construction  of  iht 
building,  for  the  payment  of  which  advances  in  installments  the  mortgagee 
bound  himself  by  written  agreement  when  the  mortgage  was  given,  is  enti- 
tled to  priority  over  a  lien  claimed  under  the  mechanics*  lien  law,  for  work 
done  in  the  construction  of  the  building. 


On  final  hearing  on  pleadings  and  pi'oofe. 
3Ir.  W.  H,  Morrow,  for  complainant. 
Mr.  Alwardj  for  lien  claimants. 

The  Chancellor. 

The  only  question  presented  by  the  pleadings  in  this  case 
is,  whether  the  building,  for  work  on  which  the  defendants, 
Edward  D.  La  Bar  &  Co.,  carpenters,  and  Jonas  E.  Wuchter, 
roofer,  claim  mechanics'  liens,  was  commenced  before  the  re- 
cording of  the  complainant's  mortgage.  The  mortgage  is 
dated  April  1st,  1872,  and  was  recorded  on  the  4th  of  the 
same  month.  It  was  given  by  George  A.  La  Bar  and  wife 
to  William  F.  Van  Deventer,  (by  whom  it  was  subsequently 
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ned  to  the  complainant,)  to  secure  advances  which  Van 
?nter  then,  by  written  contract,  agreed  to  raake  in  install- 
:s  to  the  mortgagor,  to  enable  him  to  construct  the  bui Id- 
le proposed  to  erect  on  the  mortgaged  premises.  It  was 
e  to  secure  the  payment  of  $4(X)0,  in  one  year  from  its  date, 

interest  at  seven  per  cent,  per  annum.  The  first  of  the 
illments  to  be  paid  by  Van  Deventer  under  his  agreement, 
to  be  paid  when  the  foundation  of  the  building  was  up; 
second,  when  the  building  was  raised  ;  the  third,  when  it  was 
osed,and  the  last,  when  it  was  finishal.  These  installments 
e  duly  paid.  The  lien  claimants,  Edward  D.  La  Bar  &  Co., 
led  to  do  the  carpenter  work  for  the  building,  and  on  the 
1  of  March,  1872,  entered  into  a  written  contract  with  the 
tgagor,  accordingly.  They  insist  that  their  work  was 
menced  within  a  day  or  two  after  the  contract  was  made. 
I  evidence  on  that  score,  however,  is  far  from  satisfactory. 
J  work  which  they  claim  to  have  done  before  the  mortgage 

recorded,  consisted  in  "  getting  rods  ready  to  start  the 
dow-frames,"  and  "  in  marking  on  the  rods  the  length  and 
th  of  the  window-frames.'^  This  is  said  to  have  been 
e  "  in  the  course  of  a  day  or  so,"  after  the  agreement  was 
led.  The  next  work  was  making  the  window-frames, 
ch  was  on  the  8th  of  April.  The  next  was  the  framing 
the  building,  which  was  done  in  the  latter  part  of  April, 
1st  of  May,  and  was  the  first  work  done  on  the  ground. 
3  mortgage  was  recorded  on  the  4th  of  April.  The  mort- 
;or  testifies,  and  the  fact  is  not  disputed,  that  he  began 
rations  on  the  ground  for  building,  shortly  after  the  mort- 
;e  was  recorded ;  that  it  might  have  been  three  days  after, 
I  that  the  foundations  were  commenced  about  a  week  after 

recording  of  the  mortgage.  The  work  done  by  AVuchter, 
}  in  slating  the  roof.  It  appears  that  some  of  the  money 
d  by  the  mortgagee  under  his  agreement,  was  appropriated 
the  payment  of  a  prior  mortgage  on  the  premises,  and  part, 
:  not  all  of  the  rest  of  it,  to  payment  for  work  and  mate- 
Is  done  and  furnished  in  the  construction  of  the  building. 
The  first  section  of  the  supplement  of  March  14th,  1863^ 
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to  the  mechanics'  lien  law,  (Nix.  Dig.  581,  §  66,)  provides, 
that  the  sale  under  a  si>ecial  scire  facias,  authorized  by  the 
eleventh  section  of  the  original  act,  shall  convey  the  estate  ofT 
the  owner  in  the  lands  and  in  the  buildings,  subject  to  ai\ 
mortgages  and  other  encumbrances,  created  and  recorded  o^ 
registered  prior  to  the  commencement  of  the  building.  Tk  ^ 
lien  dates,  not  from  the  time  of  doing  the  work  or  furnishin^g 
the  materials,  but  from  the  commencement  of  the  building 
Pennock  \\  Hoover,  5  liawle  291;  Wells  v.  Canton  Co.j 
Md.  234. 

Under  the  circumstances   of  this  case,  the  complainant' 
mortgage  is  entitled  to  priority  over  the  lien  claims,  altliougli 
the  money  secured  by  it  was  payable  in  installments,  all  of 
which  were  paid  after  the  commencement  of  the  building. 
The  money  was  loaned  to  pay  for  the  work  and  materials  to 
be  done  and  furnished  in  building  the  house,  and  the  com- 
plainant was  bound  by  his  agreement  to  advance  it.     Moro- 
7ici/\s  Appeal,  24  Penn.  372. 

On  the  hearing,  it  was  insisted  by  the  counsel  of  the  lien 
claimants,  that  the  latter  are  entitled  to  the  benefit  of  the 
supplement  of  April  12th,  1864,  to  the  "act  against  usury," 
in  respect  of  premium  alleged  to  have  been  paid  by  the  mort- 
gagor to  Van  Deventcr.  No  such  claim  is  made  in  the 
answers.  They  admit  the  making  and  recording  of  the  mort- 
gage, and  merely  claim  priority  for  their  liens,  on  the  ground 
that  the  building  was  commenced  before  the  mortgage  was 
recorded. 


Van  Devkxtek  vs.  Stiger  and  wife. 

1.  Final  (Ucret'  !>et  a-iile  and  defendants  let  into  answer,  on  proof  of 
surprise. 

2.  A  complainant  who  Indds  a  bond  an<l  mortgage  given  to  hinibylhc 
mortjxagor,  as  collateral  security  merely,  for  a  debt  alleged  to  be  due  to  him 
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m  the  latter,  nhonld,  in  proceed! ngfl  for  the  foreclosure  of  the  mortgage, 
»ve  his  debt,  and  if  it  be  less  than  the  amount  due  on  the  mortgage,  take 
inal  decree  for  the  amount  of  his  debt  and  interest  only. 


On  motion  to  set  aside  execution  and  final  decree,  and  let 
the  defendants  to  answer. 

Mr,  J,  li.  Engliffh  and  3fr.  B.  Williamsony  for  the 
3tion. 

Mr.  W.  J,  Magie,  contra. 

The  Chancellor. 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage  on 
id  in  Union  county.  The  mortgage  is  dated  March  12th, 
rO,  and  was  made  by  the  defendants,  Stiger  and  wife,  to 
eodore  Y.  Bainbridge,  without  consideration,  but  nom- 
lly,  to  secure  the  payment  of  $2475,  with  interest.  At 
ger's  request,  Bainbridge  assigned  it  to  the  complainant, 
indemnify  the  latter  against  his  liability  as  endorser  f3r 
t  accommodation  of  Stiger  on  a  promissory  note  for  $1000. 
at  note,  having  been  paid  by  Stiger,  the  bond,  mortgage 
\  assignment  were,  as  he  alleges,  delivered  up  to  him  by 
5  complainant.  Stiger  states  that  he  was  desirous  of  havirig 
!  mortgage  foreclosed,  in  order  to  clear  the  title  of  the  mort- 
jed  premises  from  liability  to  embarrassment,  by  reason  of 
;ransaction,  subsequent  to  the  giving  of  the  mortgage,  in 
ich  he  had  conveyed  the  property,  but  had  afterwards 
cinded  the  contract,  taking  no  reconveyance,  however, 
ause  he  understood  that  the  deed,  which  was  by  the  terms 
the  rescission  to  be  delivered  up  to  him  to  be  cancelled, 
\  not  been  recorded.  He  subsequently  discovered  that  it 
1  been  recorded.  He  alleges,  that  the  complainant  con- 
ted  that  the  mortgage  should  be  foreclosed  in  his  name,  to 
ible  Stiger  to  accomplish  this  object,  and  that  he  was  sur- 
sed  to  find,  as  he  did,  after  the  suit  had  been  commenced, 
it  the  complainant  insisted  that  there  was  something  due 
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him   from  Stiger,  for  which   the  mortgage  stood  as  security, 
by  virtue  of  an  alleged  agreement  between  them.     The  cona- 
plainant  states  that  after  the  $1000  were  paid,  he  retained 
the  bond,  mortgage  and  assignment  in  his  hands,  under  an 
agreement  between  him  and  Stiger,  that  they  should  stand 
as  security  to  him  for  32400,  due  him  from  Stiger. 

It  appears  clearly  from  the  evidence,  that  the  suit  wasii'^' 
stituted  at  Stiger's  request,  with,  on  his  part,  the  design  above 
stated ;  that  subsequently,  the  claim   which  the  complainao^ 
made  under  it,  was  wholly  denied  by  Stiger,  and  that  he  an<l 
the  complainant  had  two  or  three  meetings  on  the  subject   ot 
the  alleged  indebtedness,  which  was  affirmed  on  the  one  si<l^ 
and  wholly  and  strenuously  denied  on  the  other  side;  tha* 
at  the  last  of  these  meetings,  which  was  shortly  before  the 
final  deciee  was  entered,  no  conclusion  was  reached,  Stiger 
proposing  to  endeavor  to  find  some  important  papers  of  his 
relating  to  the  business,  which  he  had  mislaid ;  that  througr'i 
the  urgency  of  the  complainant,  his  solicitor,  without  Stiger  s 
knowledge  of  his  intention  to  do  so,  proceeded  to  final  decree 
and  execution,  and  that  Stiger  first  learned  of  this  action  oo 
the  part  of  the  complainant,  from  the  sheriff's  advertisement 
of  sale  in  the  newspapers,  and  thereupon,  without  delay,  ap' 
plied  to  this  court  to  open  the  decree.     It  also  appears,  that 
the  complainant  made  no  proof  of  his  claim,  but  took  * 
decree  for  the  whole  amount  of  the  principal  of  the  mortgage' 
with  interest  thereon,  from  the  date  of  that  instrument,  March 
12th,  1870,  while  the  principal  of  his  demand,  according  ^^ 
his  own  statement,  consisted  of  debts  contracted  in  Auga*^ 
and  October,  1871,  amounting  in  all,  to  $2400,  less  by  §7-^ 
than  the  principal  of  the  mortgage.     So  that,  to  say  nothinS 
of  the  objectionable  frame  of  his  bill,  if  he  were  entitled  t^ 
the  decree  pro  confessOj  he  is  not  entitled  to  the  final  decree 
which    he  has  entered,  for  he  should  have  caused  an  accout'^ 
to  be  taken  of  the  amount  due  him  on  the  claim,  as  collater^* 
to  which,  as  he  alleges,  he  holds  the   mortgage  in  suit,  an^ 
for  the  amount  shown  to  be  due  to  him  by  that  account,  b^ 
should  have  entered  a  decree  and  issued  execation.     Instead 
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>f*  that,  he  has  taken  a  decree  and  issued  execution  for  the 
vtm  due  according  to  the  terms  of  the  mortgage,  an  amount 
onsiderably  greater  than  his  demand,  according  to  his  own 
t23Ltement  of  it. 

These  facts  are  sufficient  grounds  for  setting  aside  the  exe- 
ULtion  and  decree  and  letting  the  defendants  in  to  answer. 

There  will  be  an  order  accordingly,  with  costs. 


CA.SES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERS 


OF  THE  STATE  OF  NEW  JERSEY. 


OCTOBER  TERM,  1874. 


Parkkr's  ExF.crTORS  vs.  Moore  and  others. 

1.  A  beqiiwt  of  a  sum  of  money  generally,  without  (Hstlnguishing  it  irom 
testator*8  other  moneys,  or  mentioning  out  of  what  fund  it  is  to  bei>aid,  w 
a  general  legacy.  A  designation  of  such  bequest  in  the  residuary  clause  w 
a  **  specific''  legacy,  will  not  change  its  character  as  general,  where  the  term 
is  evidentlv  usetl  l>v  the  testator  with  reference  to  the  fact  that  it  was  a  \^f 
acy  of  a  specified  sum  of  money. 

2.  Though,  as  a  general  rule,  the  gift  of  the  interest  of  a  fund,  standing 
by  itself,  is  a  gift  of  the  corpus,  yet,  if  from  the  context  of  the  will  it  appears 
that  the  interest  only  was  intended  for  the  legatee,  the  gift  of  the  interv?^ 
will  not  pass  the  principal. 

;J.  A  gift  of  ?5(),0CM)  to  A,  "the  interest  thereof  to  be  paid  to  her  during 
life,"  and  the  princii>al  to  her  children  at  her  dwetise,  does  not  pais  the 
corpus  of  the  fund  to  A. 

4.  As  l)etween  the  tenant  for  life  and  the  remainderman,  the  rule, at 
least  as  to  funds  that  are  not  permanent,  L*,  that  what  is  not  sjiecifical'.^ 
given  is  to  be  converted  into  money,  if  the  properly  and  the  parties  are  not 
abroad.     In  this  case,  the  testator  has  directed  the  conversion. 

').  AVhere  there  is  a  l)equest  of  the  income  of  a  sum  of  money  to  one  for 
life,  and  then  the  principal  to  another,  without  any  trustee  being  named  lO 
the  will  other  than  the  executor,  he  will  be  held  to  be  trustee. 

6.  In  this  ca.se,  the  court  refused  to  appoint  a  married  woman  tnisteeof 
funds  of  which  she  was  entitled  to  the  interest  for  life,  upon  consideration 
of  marital  influence,  domicil,  and  near  relationship  to  the  remaindermen. 
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-  When  tmsteed  are  discharged  from  their  trust  under  the  will,  several 
3teea  will  be  appointed  to  take  charge  of  diflerent  portions  of  the  estate, 
ior  anv  reason  it  is  necessarv  or  desirable. 


Isaac  Brown  Parker,  late  of  Burlington,  in  this  state,  made 
last  will  and  testament,  dated  August  18th,   1865,  as 
lows : 

'^I,  Isaac  Brown  Parker,  of  Burlington,  Xew  Jersey,  being 
VT  in  reasonably  good  health,  and  of  sound  mind  and  mem- 
^,  for  which  I  desire  to  express  my  thankfulness  to  the 
ver  of  all  good,  do  make  this  my  last  will  and  testament. 
^*  First.  I  direct  that  all  my  just  debts  and  funeral  expenses 
paid,  and  that  the  place  of  my  interment  be  suitably 
irked,  at  the  discretion  of  my  executors. 
*^  Second.  It  is  my  special  desire  to  provide  amply  for  the 
oifort  and  happiness  of  my  dear  wife,  that,  during  the  resi- 
le of  her  life,  her  residence  may  be  where  that  comfort  and 
tppiness  shall  be  most  certainly  promoted  ;  and  I  therefore, 
rect  my  executors  hereinafter  named,  to  invest  safely,  a  sum 
hich  will  produce  an  annual  interest  of  five  thousand  dollars, 
oOOO,)  which  shall  be  paid  to  her  semi-annually  ;  at  the 
^cease  of  my  dear  wife,  this  investment  to  fall  into  the  resi- 
de of  my  estate.  I  bequeath  to  her  also,  any  part  of  my 
ousehold  plate,  furniture  or  effects,  which  she  may  choose. 
"  Third,  With  the  devises  which  I  purpose  hereinafter  to 
lake  to  my  daughter,  Mary,  and  the  securities  for  the  in- 
^btedness  of  her  husband,  Johnston  Moore,  which  are  hereby 
^ncelled,  she  shall  be  considered  as  having  been  advanced 
ixty  thousand  dollars,  (§00,000.)  In  addition  thereto,  I 
^ueath  to  her  the  sum  of  fifty  thousand  dollars,  (§50,000,) 
lie  interest  of  which  shall  be  paid  to  her  during  her  life,  and 
'»ie  principal  to  her  children  at  her  decease.  And  I  do  hereby 
Revise  to  my  said  daughter,  Mary,  the  farm  in  and  adjoining 
'^rlisle,  including  all  the  lots  which  have  been  used  and 
^pied  as  a  part  of  it  by  her  husband,  and  which  contains 
ibout  one  hundred  acres,  be  the  same  more  or  less  ;  also,  the 
irm  in  Dickenson  township,  which  I   purchase<l  from  the 
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executors  of  Samuel  Bertern,  and  which  contains  about  one 
hundred  and  eight  acres,  and  which  is  now  in  the  tenure  oC 
her  husband  ;  to  have  and  to  hold  these  same  farms  to  my  said. 
daughter,  for  and  during  her  life,  with  remainder  in  fee  to 
her  children. 

*^  Fourth.  I  have  advanced  to  my  daughter,  Euphemia., 
which  includes  all  the  indebtedness  of  her  husband,  Edward 
B.  Grubb,  to  nie,  thirty-six  thousand  dollars,  ($36,000.)  In 
addition  thereto,  I  bequeath  to  her  fifty  thousand  dolla.rs, 
($50,000,)  the  interest  of  which  sliall  be  paid  to  her  durLn 
life,  and  the  principal  to  her  children  at  her  decease. 

"  FifHu  I  have  advanced  to  my  son,  John  Brown  Parker, 
twenty-five  thousand  dollars,  ($25,000.)     In  addition  thereto, 
I  bequeath  to  him  the  sum  of  sixty  thousand  dollars,  ($60,000.} 
And  this  shall  be  considered  a  settlement  of  all  accounts  be- 
tween him  and  me. 

"  Sixth,  I  have  advanced  to  my  son,  William  B.  Parker, 
in  his  lifetime,  a  sum  not  exceeding  one  hundred  thousaao 
dollars.  In  addition  thereto,  I  bequeath  to  each  of  k>^ 
children,  Henry,  Maria,  William  and  Stephen,  the  sum  oi 
twenty  thousand  dollars  ($20,000,)  each,  to  be  paid  to  theit* 
as  they  severally  arrive  at  full  age. 

"  Seventh.    I  devise  to  my  executors,  hereinafter  name<»^ 
the  farm  in  Burlington  county.  New  Jersey,  containing  abou^ 
one  hundred  and  twenty-six  acres,  where  my  son,  George  1^  • 
Parker,  now  resides,  and  all  the  stock  and  farming  utensib 
there,  in  trust,  that  they  will  have  the  same  so  managed,  renteo 
or  conducted,  as  that  they  shall  receive  the  rents,  issues  and 
profits  thereof,  and  appropriate  the  same  in  such  sums  and  a^ 
such  times  as  will  best  comport  with  the  necessities  and  com- 
fort of  my  said  son,  George  W.  Parker ;  and  if  this  should  not 
be  sufficient  for  his  support  and  maintenance,  I  direct  my 
executors  to  appropriate  out  of  my  estate,  the  further  sum  oi 
five  hundred  dollars  annually,  for  that  purpose.     And  I  be- 
queath to  his  daughter,  Mary,  the  sum  of  fifteen  thoosand 
dollars,  to  be  paid  to  her  when  she  comes  of  age.    And  I 
Revise  to  his  said  daughter,  Mary,  the  farm  in  BarlingtoQ 
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unty,  whicli  I  have  hereinbefore  appropriated  for  the  sup- 
rt  of  her  father,  in  fee  simple,  to  take  effect  at  the  decease 
iier  father. 
•  Jlighih,     I  have    advanced    to  my    daughter,  Emeline 

nston,  fifty   thousand   dollars,  ($50,000.)      In   addition 
•eto,  I  bequeath  to  her  the  sum  of  fifty  thousand  dollars, 
3^000,)  the  interest  of  which  to  be  paid  to  her  during  her 
and  the  principal  to  her  children  at  her  decease. 

JVm^.  I  bequeath  to  ray  executors,  hereinafter  named, 
a^um  of  fifty  thousand  dollars,  ($50,000,)  in  trust,  that  they 
I  invest  the  same,  and  pay  the  interest  thereof,  annually, 
^ny  son,  Thomas  B.  Parker,  during  his  life,  and  the  prin- 
xl  to  his  children,  at  his  decease,  if  he  should  then  have 
"  ,  If  he  have  none,  this  bequest  shall  lapse  into  the  resi- 
^  of  my  estate,  upon  his  decease;  and  I  do  hereby  commit 
the  discretion  of  my  said  executors,  the  power  and  authority 
advance  any  part  of  the  principal  to  him,  under  circum- 
tjces  in  which  they  shall  deem  it  proper  to  do  so. 
'  *  lenth.  I  have  advanced  to  my  daughter,  Marcia  R. 
^eman,  the  sum  of  forty  thousand  dollars  ($40,000.)  In 
edition  thereto,  I  bequeath  to  her  the  sum  of  fifty  thousand 
liars,  the  interest  of  which  shall  be  paid  to  her  during  her 
e,  and  the  principal  to  her  children  at  her  decease. 
"  Eleventh,  I  have  advanced  to  my  daughter,  Virginia 
arie,  the  sum  of  fifty  thousand  dollars  ($50,000.)  In  ad- 
tion  thereto,  I  bequeath  to  her  fifty  thousand  dollars, 
50,000,)  the  interest  whereof  shall  be  paid  to  her  during 
r  life,  and  the  principal  to  her  children  at  her  decease. 
^^  Twelfth.  I  devise  to  my  grandson,  Parker  I.  Moore,  the 
•m  on  which  he  now  resides,  in  Penn  township.  Cumber- 
id  county,  Penna.,  containing  two  hundred  and  forty  acres, 
d  to  his  heirs.     And  I  charge  the  same  with  the  payment 

$10,000,   one-half  the  value  thereof,  to  be   paid   to   his 
>ther,  my  daughter,  Mary. 

^^ThirteerUh.  To  enable  my  executors  to  fully  settle  my 
tate  and  make  the  necessary  investments,  I  give  them  full 
>wer  and  authority  to  sell,  convey,  and  dispose  of  all,  or  any 
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part  of  my  real  estate  in  Pennsylvania  or  New  Jersey;  and 
if  any  of  my  legatees  should  desire  to  take  any  part  of  the 
same,  they  mtiy  do  so  at  a  valuation,  to  be  made  by  three 
judicious  men,  to  be  appointed  by  my  executors.     And  I  era- 
power  my  executors  at  any  time,  and  at  all  times,  to  invest, 
or  re-invest  all  such  sums  of  money,  as  the  exigencies  of  my 
estate  shall  require  or  render  necessary, 

** Fourteenth,  As  to  all  the  rest  and  residue  of  my  estate, 
real  and  personal,  I  desire  that  it  shall  be  equally  divided  l>e- 
tween   my  children,  Mary  Moore,  Euphemia  Grubb,  John 
Brown  Parker,  Marcia  Freeman,  Thomas  B.  Parker,  Virginia 
Marie,  and  Emeline  Johnston,  charging  each  of  them  with 
the  advancements,  as  I  have  hereinbefore  set  them  forth,  as 
having  been  made  by  me  to  each  of  them.    It  being  expressly 
to  be  understood,  that   the  residuary   bequests   to  my  said 
children,  Mary,  Euphemia,  Emeline,  Thomas  B.,  Marcia,  and 
Virginia,  are  to  them  for  life,  remainder  to  their  children 
after  their  death ;  and  with  the  same  conditions,  trusts,  and 
limitations,  as  are  coupled  with  the  specific  legacies  to  each  of 
them;  and  in  this  calculation,  I  allow  to  my  daughter, Marr^ 
$2000,  for  the  eilucation  of  her  daughter,  and  improvements 
on  the  Bertern  farm  ;  and  if  any  of  my  said  grandchildren 
should  die  intestate  and  without  issue,  before  their  mother, 
the  share  of  such  shall  go  to  their  surviving  brothers  and 
sisters,  if  they  leave  any;  and  if  all  said  children  be  dead,  at 
the  death  of  the  parent  to  whom  the  interest  is  payable,  then 
the   said  legacy   or  legacies  shall  lapse  into  the  residue  o 
mv  estate. 

^^ Sixteenth,    I  do  hereby  appoint    my   son,  John   Brov 
Parker,  and  Frederic  Watts,  Esq.,  of  Carlisle,  Pennsyh'an 
to  be  the  executors  of  this,  my  last  will  and  testament,  g 
iug  them  all  the  powers  and  authority  to  sell  and  convey 
real  estate,  as  hereinbefore  provided ;  and  I  set  apart, 
direct  that  they  retain  the  sum  of  $8000  as  compensatic 
them  as  my  executoi-s ;  and  it  is  my  will  that  it  be  not  req 
of  them  to  give  security  for  the  execution  of  the  will,  a 
it  will  be  necessary  that  the  same  be  registered,  both  ir 
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?rsey  and  Pennsylvania,  I  do  not  desire  that  security  be 
quired  of  them  in  cither  place,  by  the  surrogate  or  register/' 

The  testator  died  on  or  about  September  19th,  1865. 
>th  executors  proved  the  will.  On  the  28th  of  May,  1872, 
ey  filed  their  bill,  praying  that  an  account  might  be  taken, 
ider  the  direction  of  this  court,  of  the  trust  estates,  and 
at,  on  paying  over  the  interest  and  dividends  due  on  the 
:asts,and  the  assets  of  which  the  estate  is  composed,  they  might 
discharged  from  their  trust,  Mr.  John  Brown  Parker  on 
ciount  of  ill  health,  and  Mr.  Watts  on  the  ground  that  the 
grossing  duties  of  the  public  office  which  he  holds — that  of 
>ramissioner  of  Agriculture  of  the  United  States — will  not 
^rmit  him  to  give  any  attention  to  the  trust. 

The  answers  consent  to  the  relief  prayed. 

Jfr,  B.  Gummere,  for  complainants. 

J/r.  C  Parker,  for  Mrs.  Freeman. 

Mr.  J,  WUaon,  for  Mrs.  Grubb  and  Mrs.  Moore. 

The  Chancellor. 

The  question  presented  for  consideration   is,  whether  the 
testator's  daughters  are  entitled  to  possession  of  the  corpus  of 
the  funds  from  which  the  interest  bequeathed  to  them  is  to 
^  derived,  especially  as  to  the  legacies  of  specific  sums  of 
^oney.     It  is  urged,  that   although,  perhi^ps,  a   distinction 
^ay  be  made  between  the  legacies  given  in  the  residuary  sec- 
tion and  those  of  specified  sum«,  yet  they  are  all  specific. 
Tliese  legacies  are  not  specific,  but  are  all  of  them  general, 
^ose  given  by  the  sections  other  than  the  residuary,  are  lega- 
^^o(  specific  sums  of  money,  but  they  arc  general  legacies, 
nevertheless.     lioper  on  Legacies  202  ;  Sparrow  v.  Josseli/n, 
^6  Beav,  135.     The  testator  evidently,  in  his  designation  of 
them  in  the  residuary  section  as  "  specific  "  legacies,  used  the 
^  with  reference  to  the  fact  that  they  were  legacies  of  spe- 
^fied  sums  of  money.     Such  a  reference  will  not  give  them 
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any  other  character  than  that  which  would  otherwise  have 
been  given  to  them  by  the  established  rules  of  construction. 
The  legacies  given  out  of  the  residuum,  are  also  general,  and 
not  specific.     Roper  on  Legacies  242. 

It  is  insisted  on  behalf  of  the  daughters,  that  they  are  enti- 
tled to  the  funds  from  which  the  interest  given  to  them  is  to 
be  derived,  subject  only  to  the  necessity  of  giving  security  to 
the  persons  in  remainder,  in  case  real  ground  of  apprehension 
of  waste  of  the  corpus  is  shown  to  exist.  To  maintain  this 
position,  they  rely  on  the  language  of  the  bequests.  It 
appears  to  me,  however,  that  the  terms  of  those  bequests  lead 
to  the  contrary  conclusion.  The  bequests  of  specific  sums 
under  consideration,  are,  it  will  have  been  observed,  in  sub- 
stantially the  same  language.  In  the  case  of  Mrs.  Freeman, 
after  stating  the  amount  of  advances  made  to  the  legatee,  the 
testator  says  :  "  In  addition  thereto,  I  bequeath  to  her  the 
sum  of  $50,000,  the  interest  of  which  shall  be  paid  to  her 
during  her  life,  and  the  principal  to  her  children  at  her 
decease."  In  the  residuary  section  he  says :  "  As  to  all 
the  rest  and  residue  of  my  estate,  real  and  personal,  I  desire 
that  it  shall  be  equally  divided  between  my  children,  Mary 
Moore,  Euphemia  Grubb,  John  Brown  Parker,  Marcia  Free- 
man, Thomas  B.  Parker,  Virginia,  Marie,  and  Emeline 
Johnston,  charging  each  of  them  with  the  advancements  I 
have  hereinbefore  set  forth  as  having  been  made  by  me  to 
them  ;  it  being  expressly  to  be  understood  that  these  residuary 
bequests  to  my  said  children,  Mary,  Euphemia,  EmeliDC 
Thomas  B.,  Marcia,  and  Virginia,  are  to  them  for  life 
remainder  to  their  children,  after  their  death,  and  with  the 
same  conditions,  trusts,  and  limitations  as  are  coupled  with 
the  specific  legacies  to  each  of  them  ;  and  in  this  calculation! 
allow  to  my  daughter  Mary,  $2000  for  education  of  her 
daughter,  and  improvements  on  the  Bertern  farm  ;  and  if  any 
of  my  said  grandchildren  should  die  intestate,  and  without 
issue,  before  their  mother,  the  share  of  such  shall  go  to  their 
surviving  brothers  and  sisters,  if  they  leave  any,  and  if  J 
the  said  children  be  dead  at  the  death  of  the  parent  to  whom 
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e  interest  is  payable,  then  the  said  legacy  or  legacies  shall 
pse  into  the  residue  of  my  estate."  From  the  circumstance 
at  these  specific  sums  and  the  shares  in  the  residuum  are,  by 
?  terms  of  the  will,  given  directly  to  those  who  are  to  have 
\y  the  interest  of  them,  it  is  argued  that  the  testator 
ended  that  they  should  have  possession  of  the  funds,  and 
t  the  words  "to  be  paid"  are,  in  this  connection,  equiva- 
t  to  the  words  "  to  go  to,"  or  "  to  be  received  by,"  But  the 
guage  of  the  tenth  section,  "the  interest  of  which  shall  be 
i^  to  her  during  her  life,  and  the  principal  to  her  children 
her  decease,"  provides  for  payment  in  both  cases,  as  well 
IVlrs.  Freeman  during  her  life,  as  to  her  children  at  her 
th.  The  language  of  the  other  bequests  of  specific  sums 
is  before  remarked,  substantially  the  same.  The  testator 
&s  to  his  son,  Thomas  B.,  a  share  of  the  residue  by  the 
le  terms,  and  together  with  his  other  son  and  his  daughters 
icd  in  the  residuary  section.  As  to  Thomas,  by  the  ninth 
ion,  he  makes  the  executors  trustees  of  the  $50,000  given 

Lis  benefit  In  that  section,  bequeathing  that  money  to 
^  in  trust  for  him.     He,  undoubtedly,  did  not  mean  that 

share  of  Thomas  in  the  residuum,  notwithstanding  the 
•  is  to  him,  should  indeed  go  to  or  be  received  by  him,  but 
nifestly,  that  it  should,  as  he  expressly  says  it  shall,  be  held 

the  same  "conditions,  trusts,  and  limitations"  as  the 
^,000  mentioned  in  the  ninth  section.  That  the  testator 
^  the  word  paid  in  the  sections  in  which  the  legacies  of 
>cific  sums  are  given  to  his  daughters,  intelligently,  and 
^-h  an  appreciation  of  its  exact  signification,  appears  from 
i  language  employed  in  the  residuary  section.  He  there 
"s  that  if  any  of  the  children  of  the  residuary  legatees  be 
ad  at  the  death  of  the  parent  to  whom  "  the  interest  is  pay- 
le,"  &c.  He  had  made  no  mention  of  the  interest  on  the 
ires  of  the  residuary  legatees;  he  had  merely  said  that 
yse  residuary  legatees  were  to  be  to  his  children  there 
tned,  for  life,  with  remainder  to  their  children  afler  their 
ith  ;  and  "  with  the  same  conditions,  trusts  and  limitations 
are  coupled  with  "  the  legacies  of  specific  sums.     The  gifl 
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of  the  interest  of  a  sum  of  money  does  not  pass  the  whole  funcl 
itself,  if  there  are  words  used  to  confine  it  to  a  life  estate- 
Cloufjh  V.    Wynne,  2   Madd.  188,  439 ;    Roper  on  Legmen 
1476.     Says  Roper,  p.  1478:    "But,  notwithstanding,  as » 
general  rule,  the  gift  of  interest  and  dividends  standing  \>y 
itself,  is  a  gift  of  the  corpus,  yet,  if,  from  the  nature  of  the 
subject,  or  the  context  of  the  will,  it  appear  that  the  produce 
or  interest  of  the  fund  only  was  intended  for  the  legatee,  the 
gift  of  the  interest  will  not  pass  the  principal."     Under  this 
will  these  legatees  to  whom  the  interest  is  given  for  life,  fan- 
not  claim  the  possession  of  the  fund  on  the  ground  that  the 
gift  of  the  interest  passes  the  principal.     The  construction  put 
upon  the  sections  under  consideration   by  the  Supreme  Court 
of  Pennsylvania,  in  Parker^s  Appeal,  61  Penn.  478,  so  far  as 
it  rests  on  the  existence  of  the  general  rule  above  alluded  tOj 
cannot  be  maintained,  for  that  rule  is  not  applicable  to  these 
legacies.    This  case  differs  from  Powers  ExWa  v.  White,  1  C* 
J?.  Green  411,  for  there  a  legacy  was  given  to  the  legatee, 
with  a  limitation  over  on  a  definite  failure  of  issue.    The 
ruling  of  this  court  in  Jones^  ExWs  v.  Stites,  4  C  E,  Green 
324,  has  been  misapprehended  in  applying  it  to  this  case.    B 
is  insisted  that  the  language  of  the  court  there,  "  when  spe- 
cific chattels  or  a  specific  sum  of  money  are  given  for  life,  or 
absolutely,  subject  to  a  limitation  upon  the  happening  of » 
certain  contingency,  the  chattels  must  be  delivered,  or  the 
money  paid  to  the  legatee,  and  at  his  death,  or  upon  the  con- 
tingency, will  go  to  the  legatee  in  remainder,"  applied  to  this 
case,  would  give  to  the  daughters  the  possession  of  the  speci- 
fied sums  bequeathed  by  the  will  under  consideration.    Bat 
here,  the  specified  sum  is  not  given  for  life,  but  the  interest  of 
it  only. 

It  is  urged  that  the  fact,  that  by  the  thirteenth  section  of 
the  will  it  is  provided  that  if  any  of  the  legatees  should 
desire  to  take  any  part  of  the  testator's  real  estate,  in  Pennsyl- 
vania or  New  Jersey,  they  may  do  so,  at  a  valuation  to  be 
made  by  three  judicious  men  to  be  appointed  by  the  execu- 
tors, is  indicative  of  the  testator's  intention  in  reference  to  the 
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begaests^  and   ehows  that   he  intended   that  his   daughters 

^iould  possess  the  principal.     This  provision  applies  to  all 

^e  legacies,  and  as  applied  to  either  those  of  specific  sums  or 

^ose  given  by  the  residuary  section,  it  in  no  wise  militates 

^iustthe  construction  which  I  put  upon  the  bequests.     The 

persons  who  were  to  receive  the  interest  of  these  legacies, 

miglit  well  be  permitted,  in  the  conversion  of  the  estate,  to 

8el&c5t  portions  of  the  real  estate,  at  a  just  valuation,  to  be 

held    as  investments  of  part  of  the  corpus  of  the  fund,  and  I 

thiiitk  that  was  what  the  testator  intended  by  the  provision. 

A. gain,  it  is  urged  that  the  fact,  that  the  testator  bequeathed 
only-  $8000  to  his  executors,  is  evidence  that  he  did  not  in- 
tend that  they  should  be  charged  with  the  trust  with  which, 
by    this  construction,  they  would  have  been  charged  ;   a  trusts 
embracing  very  large  sums  of  money  and  continuing  probably 
for  a  very  long  period  of  time.  The  indication  of  the  testator's 
intention  to  be  drawn  from  this  fact,  would  be  slight  at  best, 
for  he  may  have  considered  the  compensation  sufficient  for 
all     the  service,  which  by  this  construction,  might  have  l>een 
required  of  the  executors.     It  will  be  observed,  that  he  gives 
thein  $8000,  as  compensation  to  them  as  his  executors,  and  it 
n^^y  be  that  he  considered,  as  he  properly  might,  that  their 
duties  as   executors,  would   terminate  when    their  duty  as 
^^istees    began,  and  that  for  their  services  as  trustees,  they 
^ould  be  entitled  to  pay  out  of  the  trust  funds  in  their  hands, 
It  is  clear  that  he  did,  in  fact,  contemplate  that  his  executors 
woul4  continue  in  charge,  of  a  portion  of  his  estate,  at  least, 
'^^  ft  considerable  period  of  time,  for  he  makes  them  trustees 
^^  his  sons,  George  and  Thomas,  for  the  respective  lives  of 
^^^^^e  sons.     He  makes  no  further  provision,  however,  for 
^^Ji*  compensation. 

•Ctie  provision  in  the  thirteenth  section  of  the  will,  empow- 
^'^g  his  executors  "at  any  time  and  at  all  times,  to  invest 
^  ^^invest  all  such  sums  of  money  as  the  exigencies  of" 
f  k^  *'  estate,"  (not  the  part  of  it  only  which  he  had  placed  in 
^^^ii^  hands  as  trustees  for  Greorge  and  Thomas,)  should 
^^quire  or  render  necessary,"  is  not  without  significance. 

^OL.  X.  Q 
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The  power  to  vary  securities,  pre-supposes  that  the  estate  has 
been  converted  and  invested.     How  could  the  testator  have 
intended  that  his  daughters  should  possess  and  control  the 
respective  legacies  of  which  he  gave  them  the  interest,  wh«i 
he  gave  to  the  executors  unlimited  power  to  vary  the  securities 
in  which  his  estate  might  be  invested,  at  their  discretion, 
according  to  the  exigencies  of  tlie  estate?     The  possession, 
control  and   management  of  the  corpus  of  the  legacies,  are 
inconsistent  with  the  power  given  to  the  executors  to  vary 
securities  at  their  discretion.    Morgan  v.  Morgan,  14  Beat,  72. 
This  power,  it  will  be  observed,  is  in  addition  to  the  power 
given  in  the  same  section,  to  sell  his  real  estate  in  this  state 
and  l^ennsylvania,  to  enable  the  executors  to  fully  settle  the 
estate  and  make  the  necessary  investments.     The  testator  con- 
tem plated  that  his  executors,  after  settling  his  estate,  woaU    , 
iirvest  it,  and  I  have  no  doubt,  that  the  necessary  investments 
liere   mentioned,  are    the  investments   of  the  whole  estate. 
The  daughters  of  the  testator  are  not  entitled  to  possession 
either  of  the  specific  sums  or  of  the  shares  of  the  residuoni. 
Joncs^    Ex^rs    v.    Stites,    supra ;     Covenhoven   v.    ShuleTf  2 
Paige  122;   Clark  v.  Clark ,  8  Paige  152.     The  duty  of  the 
court  in  reference  to  these  legacies,  as  well  those  of  specifiei 
sums  as  those  given  by  the  residuary  section,  is,  to  see  to  it 
that  all   parties  in  interest  are  protected.     As  between  the 
tenant  for  life  and  the  remainderman,  the  rule,  at  least  as  lo 
funds  that  are  not  permanent,  is,  that  what  is  not  specificallf 
given,  is  to  be  converted  into  money,  if  the  property  and  the 
parties  are  not  abroad.      If  arcZ  on  Legacies  304;  Holland^' 
Hughes,  16  Yes,  111;  Howe  v.  Earl  of  Dartmouth^  1  VtB- 
137.     In  this  case,  the  testator  has  himself  directed  the  con- 
version, by  the  thirteenth  section  of  the  will.     The  executois 
would  be  held,  under  the  will,  to  be  trustees  of  the  legacies- 
Jones'  Kvrs  v.  Sdtes,     In  Parker's  Appeal,  the  court  saidf 
in  reference  to  the  very  matter  now  under  consideration* 
"  vScveral   English  cases  have  been  cited,  and  among  theift 
Jiush  V.  Allen,  5  Mod.  63,  and  SoiUh  v.  AUeriy  Id.  101,  itt 
which  trusts  to  executors  are  implied  from  provieions  veiy 
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similar  to  the  case  in  hand,  and  it  is  not  improbable  that  we 
might  feel  ourselves  impelled  to  imply  such  a  trust  in  this 
and  cases  like  it,  were  it  not  that  the  legatees  for  life  are 
placed  on  the  footing  of  trustees  for  those  in  remainder,  in 
regard  to  the  thing  or  the  principal  of  the  fund  devised  for 
life,  by  the  forty-fourth  section  of  the  act  of  the  24th  of 
February,  1834,  That  act  requires  legatees  to  give  security 
in  the  Orphans  Court  having  jurisdiction  of  the  account  of 
the  executors,  to  protect  the  interest  of  those  in  remainder, 
before  the  executors  shall  deliver  the  property  or  pay  over 
the  money  to  the  legatees  for  life;  which  security,  like 
that  of  trustees  by  appointment,  is  liable  to  the  supervision  of 
the  Orphans  Court  at  all  times." 

In  Giddinga  v.  Seward,  16  N.  Y.  365,  there  was  a  bequest 
to  the  testator's  mother  of  "the  sum  of  $1200  and  interest 
on  the  same,  contained  in  a  certain  bond  and  mortgage  "  de- 
scribed in  the  will,  with  a  subsequent  provision,  importing 
that  the  money  was  given  to  the  mother  for  life,  with  a  limi- 
tation over.     It  was  held  that  the  legacy  was  not  a  specific, 
but  a  demonstrative  legacy,  giving  the  income  of  the  $1200 
for  the  life  of  the  mother.     The  executor  had  delivered  the 
bond  and  mortgage  over  to  the  mother,  and  it  appeared  that 
she  subsequently  executed  a  satisfaction  piece  of  the  mortgage. 
The  court  said :  "  It  was  never  the  intention  of  the  testatrix, 
therefore,  to  give  to  her  mother  the  principal  of  the  sum  be- 
^wcathed,  but  the  income  only,  during  her  life.   The  executor 
*od  ultimate  legatee  became,  by  the  provisions  of  the  will,  a 
t^stee  of  the  fund  during  the  life  of  the  first  legatee.     The 
^^ter^  therefore,  could  have  no  right  to  collect  the  principal 
^^^  Secured   by  the    bond    and  mortgage,  nor   any  power 
^'  ^Utrol  over  it,  except  so  far  as   she  was  invested  with 
^^'^     control  by    the   voluntary  act  of  the   executor.     But 
tix^  interest   of  the  fund  would,  when  paid,  belong  ex- 
*^*V^ely  to  the  l^atee  for  life,  the  executor,  by   deliver- 
,  ^  ^  "the  bond  and  mortgage  to  her,  must  be  regarded  as 
1  ^*^g  authorized  her  to  receive  such  interest  as  the  same 
^Id  become  due.     No  such  inference,  however,  can   be 
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drawn  as  to  the  principal,  which  was  not  due,  and  which,  in 
no  event,  would  belong  to  the  legatee  for  life.  The  mort- 
gagor, therefore,  had  a  right  to  pay  the  legatee  for  life,  the 
interest  upon  the  mortgage  from  time  to  time,  as  the  same 
should  become  due,  and  to  that  extent  the  receipt  would  dis- 
charge him.  Hence,  although  the  acknowledgment  of  satis- 
faction, by  the  legatee  for  life,  was  entirely  nugatory  as  to  the 
principal  of  the  mortgage,  it  nevertheless  affords  suflfcieut 
evidence  of  the  payment  of  interest  up  to  that  time." 

In  Dorr  v.  Wainwright,  13  Pick.  328,  331,  the  court  said: 
"Such  being  the  nature  of  the  gift,  it  falls  within  a  rule  now 
well  settled,  that  a  gift  of  a  fund  or  a  sum  of  nioney  to  one 
for  life  with  remainder  over,  is  a  gift  of  the  interest  or  income 
only  to  the  first  taker,  and  the  fund  itself  is  not  to  be  paid 
to  the  legatee  for  life,  but  to  be  in  the  hands  of  a  trustee. 
We  also  consider  it  to  be  now  settled  bv  a  series  of  decisions 
in  this  commonwealth,  that  when  a  testator  by  his  will,  either    ! 
in  express  terms  or  by  legal  implication,  has  given  the  in- 
come of  a  sum  of  money  to  one  for  life,  and  then  the  princi- 
pal to  another,  and  has  not  in  terms  placed  it  in  trust  witk 
any  trustee,  other  than  the  executor,  it  is  the  province  ani 
duty  of  the  executor  as  such,  to  hold  and  invest  the  fund  i» 
some   secure   and  productive   stock,  or  at  interest  on  good 
security,  and  to  pay  over  the  income,  from  time  to  time, 
within  reasonable  times,  to  the  legatee  for  life,  and  at  the  de- 
cease of  the  legatee  for  life,  to  pay  out  the  principal  to  tb^ 
person  then,  by  the  will,  entitled  to  it." 

It  is  incumbent  on  the  court  to  appoint  a  trustee  or  trustee^ 
in  the  premises.  It  is  suggested  that  each  of  the  daughter^ 
be  appointed  trustee  of  the  money  of  which  she  is  entitled  W^ 
the  interest.  But  the  objections  to  this  course  are  numooa^* 
The  court  is  not  inclined  to  appoint  a  married  woman  trnste^ 
in  such  a  case  as  this,  because  of  the  control  which  her  her 
band  will  be  likely  to  exercise  over  her  in  making  or  dump' 
ing  investments.  Besides,  these  ladies  are  all  domiciled  onl 
of  this  state.  These  considerations,  added  to  the  fact  of  theif ; 
near  relationship  to  the  persons  in  remaindefi  lead  me  toaedk' 
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ther  persons  as  trustees.  Lewin  on  Trusts  35,  40,  210,  574, 
10;  HUl  on  Trustees^  188;  Wilding  v.  Bolder,  21  Beav. 
222.  The  difficulty  of  obtaining  a  trustee  or  trustees  who 
can  give  proper  security  for  the  whole  of  an  estate  so  large  as 
this,  will  probably  make  it  necessary,  and  indeed,  on  some 
•ocounts,  it  will,  perhaps,  be  desirable,  that  several  trustees 
should  be  appointed  to  take  charge  of  different  portions  of 
tie  estate.     If  so,  that  course  will  be  adopted. 


Leaning  vs.  Leaning. 

In  a  8uit  for  divorce  on  the  ground  of  desertion,  the  facts  and  circum- 
tbmces  under  which  the  desertion  took  place,  and  the  reasons  which  caused 
or  provoked  it,  if  the  same  can  be  ascertained,  should  be  reported  by  the 
n*iter.  A  decree  in  such  a  case  will  not  be  granted  when  the  only  evi- 
nce of  the  alleged  desertion  is  the  oath  of  witnesses,  that  the  defendant 
"deserted"  the  complainant. 


On  final  hearing  on  bill  and  proofs,  and  report  of  special 
master. 

-Mr.  H,  Traphagen,  for  complainant. 

The  Chancellor. 

This  is  a  suit  for  divorce  on  the  ground  of  desertion.     The 
mister  has  returned,  with  his  report,  testimony   taken   be- 
fcre  him  in  support  of  the  allegations  of  the   bill,  and  has 
"qwrted  that  in  his  opinion,  the  material  facts  relied  on  by 
tite  complainant  are  proved,  and  he  recommends  that  the  di- 
vorce prayed  for  be  granted.     The  complainant  was  sworn  as 
twitoess  in  the  cause.     Neither  she  nor  any  of  her  witnesses 
fcrtify  to  any  of  the  circumstances  of  the  aljeged  abandon- 
ment   She  and  they  swear  that  the  defendant  "  deserted  ^' 
ler.    She,  at  least,  knows  the  circumstances  under  whleVi  \.V\^ 
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alleged  desertion  took  plaee^  and  she  should  have  been  called 
upon  to  state  them.     The  159th  rule  requires  the  master  in 
such  a  suit  as  this^  to  examine  into  and  report  the  fiictsaod 
circumstances  under  which  the  desertion  took  place,  and  the 
reasons  which   caused   or  provoked  it,  if  the  same  can  be 
ascertained.     The  master  has  not  complied  with  this  rule  in 
any  respect.     The  report  must  be  returned  to  him  for  further 
testimony  on  the  point  above  referred  to,  and  that  he  may 
make  investigation  and  certify  as  required  by  the  rule. 


Macintosh  vs.  Thurston  and  others. 

1.  A  purchase  money  mortgage  has  preference  over  lien  claiins  for  wwk 
(lone  and  materials  furnished  in  buildings  and  improvements  put  upontbe 
mortgaged  premises  by  the  purcha.ser,  between  the  execution  of  the  con- 
tract of  purchase  and  the  conveyance,  not  only  to  the  extent  of  thepof" 
chase  money,  but  also  for  all  advances  made  in  accordance  with  the  contn^ 
of  purchase,  for  building  the  houses,  improving  the  grounds,  and  paying 
taxes  and  municipal  assessments.  It  does  not  affect  the  priority  of  ihelieft 
of  the  mortgage^  that  the  properly  had  been  conveyed  to  another  beftn* 
the  conveyance  to  such  purchaser,  and  that  the  money  was  advanced  by  * 
third  person. 

2.  The  mortgage  and  deed  being  delivered  simultaneously,  the  seizin  oi 
the  purchai»er  was  a  merely  transitory  one,  to  which  no  lien  could  attach. 

3.  An  agreement  by  the  vendor,  under  contract  of  purchase,  to  funii*" 
the  vendee  funds  for  the  erection  of  buildings  upon  the  premises,  is  ^ot 
the  consent  intended  by  the  fourth  section  of  the  mechanics*  lien  law. 

4.  But  if  it  was  such  consent,  and  such  consent  need  not  be  recorded, 
the  lien  in  such  case  must  be  subject  to  all  liens  incurred  by  the  purchafie^r 
which  by  the  contract  were  to  be  discharged  of  record  before  conveyance. 

o.  A  lien  will  not  attach  to  premises  when  the  owner  is  not  madepar^f 
to  the  suit. 


On  final  hearing. 


3Ir,  J.  W,  Magiey  for  complainant. 
J/r.  A,  Dutcher,  for  defendant^  Graham. 
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The  CiiAyoELLOR. 

The  only  question  raised  in  this  cause,  (which  is  submitted 
I  a  "state  of  the  case"  agreed  upon,)  is  whether  the  com- 
a/nant's  mortgage  is  entitled  to  priority  over  the  lien  claim 
Preston  Graham.  By  an  agreement  made  between  Edgar 
cfeer,  trustee,  and  Charles  C.  Thurston,  dated  June  24th, 
*  1,  the  former  agreed  to  sell,  and  the  latter  to  buy  four  lots 
land  therein  described,  situate  in  the  city  of  Elizabeth,  at 

price  of  §6000  for  the  lot  on  which  the  complainant's 
•tgage  is,  and  §2750  for  each  of  the  others;  on  these  con- 
ons  Thurston  was  forthwith  to  commence  the  erection,  on 
i\  of  the  lots,  of  a  good  and  substantial  dwelling-house,  of 
^liaracter  and  description  agreed  on  between  him  and 
cker,  and  in  conformity  with  plans  made  by  an  architect, 
I  signed  by  the  parties.  To  enable  Thurston  to  erect  and 
ish  the  houses,  with  the  walks  and  the  front  and  rear  yards, 
cker  agreed  to  lend  him  $6000  towards  the  erection  and 
ishingof  the  house  on  the  lot  described  in  the  complainant's 
>rtgage,  and  $4200  towards  the  erection  and  finishing  of 
'h  of  the  houses  on  the  other  lots.  These  moneys,  which 
re  to  be  paid  only  on  a  certificate  of  the  architect  that  the 
'•k  had  been  done  in  such  manner  as  to  entitle  Thurston 
^hem  under  the  agreement,  were  to  be  paid  in  installments 
^he  work  progressed.     It  was  further  agreetl,  that  when 

bouses,  (with  the  walks  and  yards,)  or  any  of  them, 
tild  be  completely  finished,  ready  for  occupation,  and  when 

certificate  of  the  architect  should  be  produced  to  that 

-t,  and  when  all  taxes,  assessments,  and  water  rates,  as- 

^d  or  imposed  upon  the  premises,  or  any  part  thereof,  after 

elate  of  the  agreement,  should  have  been  paid,  and  also 

^assessment  which  might  be  impossed  or  assessed  for  or  on 
^unt  of  the  wooden  pavement  then  lately  laid  down  in 
^ark  avenue,  and  when  all  liens  affecting  the  premises,  or 
"  part  thereof,  incurred  by  Thurston,  should  have  been  dis- 
^Tged  of  record,  then  Tucker  should,  on  the  execution  and 
ivery  of  the  bonds  and  mortgages  thereinafter  mentioned, 
^vey  the  premises  by  warranty  deed,  with  the  usual  full 
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covenants,  free  from  all  encumbrances.     And  it  was  further 
agreed,  that  to  entitle  Thurston  to  such  deed,  he  should  at 
the  time   of  the   deliverv   thereof,  execute    and  deliver  to 
Tucker,  bonds  and  mortgages  as  follows :     On  the  lot  de- 
scribed in   the  complainant's  mortgage,  a  mortgage  for  the 
payment  of  $12,000,  and  on  each  of  the  other  lots,  a  mort- 
gage for  the  payment  of  $6950,  all  of  which  were  to  bear 
date  on  the  day  of  the  delivery  of  the  deeds  of  conveyance, 
and  the  money  secured  thereby  was  to  be  payable  in  one  year, 
with  interest  at  seven  per  cent,  per  annum.     It  was  also  stip- 
ulated that  Tucker  would,  in  the  place  of  any  and  each  of  the 
above  mentioned  mortgages  for  §6950,  accept  $4500  in  cash  and 
a  second  mortgage  on  the  premises  for  $2450,  the  prior  mort^ 
gage,  however,  not  to  exceed  $4500 ;  and  that,  in  the  place  of 
the  mortgage  for  $12,000,  he  would  accept  $7000  in  cash  and  » 
second  mortgage  for  $5000,  payable  as  provided  for  the  mort- 
gage in  lieu  of  which  it  was  to  be  taken,  and  to  contain  th^ 
same  covenants  and  conditions  which  it  was  agreed  that  that 
mortgage  should  contain  ;  but  the  mortgage  for  $5000  was  to 
be  subject  to  no  other  prior  lien  than  a  mortgage  for  $7000- 
Tucker  was  to  have  interest  at  seven  per  cent,  per  annum,  on 
the  purchase  money  of  the  land  and  the  advances.    It  was 
also  agreed  that  Thurston  should  not  sell,  assign,  or  dispose 
of  the  agreement  or  his  interest  therein,  without  the  \rritteD 
consent  of  Tucker  first  obtained,  and  that  the  latter  should 
not  be  required  to  make  the  loans,  or  any  part  of  them,  or  the 
deeds,  to,  or  accept  the  bonds  and  mortgage  of,  any  other 
party  or  parties,  unless  he  should  elect  so  to  do.     Thurston 
was  forthwith  to  commence  the  erection  of  the  houses,  and  to 
proceed  with  them   without  unnecessary  delay,  and  furnish 
all  materials,  and  completely  erect  and  finish  the  buildingS; 
with  the  walks  and  yards,  on  or  before  the  1st  of  February* 
1872,  as  to  the  lot  described  in  the  complainant's  mortgage^ 
and  as  to  the  others,  on  or  before  the  1st  of  December,  1871' 
And  in  case  the  work  of  erecting  the  houses  should,  in  the 
opinion  of  the  architect,  be  unreasonably  delayed,  or  in  case 
Thurston  should  sell  or  assign   his  interest  in  or  under  the 
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cement;  without  the  written  consent  of  Tucker,  the  latter 
■a^ld  have  the  right,  and  he  was  thereby  expressly  author- 
L  and  empowered,  to  sell  the  whole  of  the  premises, 
ather  with  the  unfinished  buildings  thereon,  at  public  auc- 
^  ^  to  the  highest  bidder,  giving  to  Thurston  fifteen  days' 
i<»,  and  advertising  the  property  for  the  same  period  of 
-^in  one  of  the  public  newspapers  printed  in  Elizabeth. 
C2^er  was  to  be  allowed  to  bid  at  such  sale,  and  the  sale 
^  to  be  a  perpetual  bar  against  any  claim  to  be  made  by 
^rston,  or  any  one  claiming  under  him,  for  any  of  the 
i^ldings  or  erections,  and  any  claims  under  that  agreement. 
^^  it  was  agreed  that  on  such  sale,  Thurston  would  forth- 
^h  quit  and  abandon  the  premises,  and  the  agreement  was 
-nceforth  to  cease  and  determine,  except  that,  in  case  the 
^  should  produce  more  than  sufficient  to  pay  the  contract 
i^ce  of  the  lots  and  the  loans  which  should  then  have  been 
^e,  and  interest,  and  expenses  of  insurance  and  costs  of 
U,  the  excess  should  be  paid  to  Thurston ;  but  if  there 
ould  be  any  deficiency,  the  latter  was  to  pay  the  amount  of 
on  demand. 

When  this  agreement  was  made.  Tucker  was  not  the  owner 
the  property.  He  conveyed  it  to  Charles  W.  Pleasants  by 
ed,  dated  May  15th,  1871,  but  not  recorded  till  July  7th, 
71. 

By  a  contract  dated  July  10th,  1871,  and  filed  on  the  28th 
Y  of  that  month,  made  between  Thurston  and  Graham,  the 
ter  agreed  to  do  the  carpenter  work  and  painting  and  find 
»  materials  therefor,  of  the  house  to  be  erected  on  the  lot 
scribed  in  the  complainant's  mortgage.  The  price  to  be 
id  him  was  $6000.  The  work  was  begun  immediately  and 
is  nearly  finished  before  the  Ist  of  February,  1872,  there 
ing  left  unfinished  then,  only  work  to  the  amount  of  about 
00,  which  was  completed  in  about  two  months  thereafter. 
lere  was  extra  work  to  the  amount  of  $36.09.  So  that  the 
lole  amount  due  Graham  was  $6036.09.  On  this,  pay- 
ents  were  made,  leaving  a  balance  of  $1586.09.  For  this 
m  he  filed  a  claim  of  lien,  on  the  4th  of  September,  1872, 
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on  the  premises  described  in  the  complainant's  mortgage^ 
against  Thurston,  as  builder  and  owner.     On  the  same  day,  ^ 
summons  was  issued.     At  the  December  Term,  1872,  of  th^ 
Union  Circuit  Court,  a  general  and  special  judgment  wju^ 
entered  in  the  suit,  for  $1689.48. 

Pleasants,  on  the  21st  of  March,  1872,  conveyed  the  prem- — 
ises  to  Thurston  by  deed  recorded  on  that  day,  but  dateci 
February  1st,  1872.  Simultaneously  with  this  conveyance  ^ 
Thurston  gave  to  the  complainant  his  bond  and  mortgag^^ 
on  the  premises,  dated  on  the  1st  of  February,  1872,  to  secures 
the  payment  of  $6200  in  one  year,  with  interest  at  the  rate(^  ^ 
seven  per  cent,  per  annum.  This  mortgage  was  recorded  oi 
the  27th  day  of  March,  1872.  Thurston  made  a  mortgag- 
on  the  premises  to  the  New  York  Life  Insurance  Compan; 
for  $8000,  dated  March  8th,  1872,  which  was  recorded  o»-i 
the  21st  of  the  same  month.  The  latter  mortgage  andth-^^ 
complainant's  mortgage  were  given  to  secure  the  purchas— -^ 
money  of  the  property,  and  the  money  advanced  under  th 
agreement  to  Thurston  to  pay  for  building  the  house,  ani 
money  advanced  to  pay  city  assessments  upon  the  property 
They  were  both  delivered  at  the  time  of  the  delivery  of  th- 
deeil,  which  was  on  the  21st  of  March,  1872.  By  complaii 
ant's  consent,  the  mortgage  of  the  life  insurance  compan  )' 
became  a  lien  prior  to  his  mortgage.  Graham  insists  that  h^=:=^ 
claim  of  lien  has  priority  over  the  complainant's  mortgag^^  ^* 

The  complainant's  mortgage,  to  the  extent  of  the  amount  c^:^^ 
the  purchase  money  of  the  land,  $6000,  is  unquestionabl^W.^ 
entitled  to  priority  over  the  mechanic's  lien.  National  Bai^  ^' 
of  the  Metropolis  v.  Spragne,  5  C.  E,  Green  13 ;  Strong  ^  ^'* 
Van  Deursen,  8  C  £.  Green  369 ;  Phillips  on  Mechani"^  -^* 
Liens,  §§  243,  248. 

It  covers  also,  advances   to  build  the  house  on  the  moi —  ^' 
gaged  premises  and  to  improve  the  grounds  and  to  pay  tK  ^^ 
taxes  and  municipal  assessments  which  had  been  imposed  acr*" 
were  liens  upon  the  property.     The  only  question  betwe^'' 
the  parties  is,  whether  as  to  these  moneys,  it  is  also  entitl^ 
to  priority. 
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^he  taxes  and  assessments  wcrc^  by  law^  encumbrances  prior 
53ny  other  lien.  The  advances  were  made  under  an  agree- 
s-  nt  by  which  Thurston  was  to  build  a  house  on  the  prem- 
^,  but  by  which  it  was  also  agreed,  that  no  title  to  the 
Dperty  should  pass  to  hira,  except  subject  to  a  lien  for  the 
yment  of  these  advances.  The  equity  which  secures  to  a 
ndor  his  purchase  money  against  a  mechanic's  lien  for 
)rk  done  and  materials  furnished  in  building  on  the  land 
fore  the  mortgage  for  the  purchase  money  was  made,  would 
otect  also,  and  for  the  same  reason,  advances  made  by  the 
ndor,  under  an  express  agreement  that  he  shall  be  secured 
;refor  by  a  mortgage  on  the  premises  to  be  delivered  simul- 
leously  with  the  deed,  towards  improvements  put  on  the 
Dperty  by  the  vendee,  with  a  view  to  becoming  the  owner 

the  premises.  Nor  is  there  any  reason,  unless  one  can  be 
md  in  the  demands  of  the  lien  law,  for  giving  to  the  claim 
the  mechanic  or  materialman  in  such  a  case,  priority  over 
cli  a  mortgage.  As  against  the  estate  of  Pleasants,  who  was 
e  owner  of  the  premises  during  the  time  covered  by  the 
n  claim  and  when  the  building  was  commenced,  no  lien  is 
limed.  Neither  Tucker  nor  Pleasants  was  a  party  to  the 
'n  claim  or  tlie  suit  thereon.  As  against  the  estate  of 
leasants,  the  lien  would  not  lie.  Babbitt  v.  Condon,  3  Dutcher 
)4 ;  The  As'iociates  of  the  Jersey  Company  v.  Davison,  & 
utclier  415  ;  Coddington  v.  Dry  Dock  Co.,  2  Vroom  477. 
hurston  had  no  legal  estate  in  the  premises.  He  had  an 
[uitable  title,  but  he  could  only  have  acquired  the  legal  title 
pursuance  of  it,  by  complying  with  the  terms  of  the 
freemen t  under  and  by  virtue  of  which  his  equitable 
tie    arose.      He   must    have    paid   or  secured,   according 

the  stipulations  of  that  instrument,  the  purchase  money 
id  the  advances  for  building,  with  all  interest.  If  Graham 
id,  by  means  of  his  lien,  acquired  the  title  which  Thurston 
id,  he  must  have  taken  it  subject  to  the  same  conditions, 
or  will  the  legal  estate  which  Thurston  obtained  by  the 
>nvevance  from  Pleasants  be  held  to  have  attached  to  the 
[uitable  one  which  he  held  under  the  agreement  before  the 
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<»nveyance,   to  the   prejudice   of  the  complainant's  rights. 
The  mortgage  was  delivered  simultaneously  with  the  deed  of 
conveyance.     The  title  did  not  vest  in  Thurston.     Through 
him  it  passed  to  the  complainant.     He  was  seized  for  an 
instant  only.     He  received  and  parted  with  the  title  at  the 
same  time,  and  was  but  the  instrument  of  conveying  it  to  the 
complainant.     To   such   a  merely  transitory  seizin   no  hen 
could  attach.     National  Bank  x)f  the  Metropolis  v.  SpragrUj 
supra  ;    Griggs  v.  Smithy  7  Hoisted  22  ;   Chiekering  v.  Xoc^- 
joy,  13  JUass.  51  ;  Thaxter  v.  WiUiams,  14  Pick.  49.    Nor 
can  it  be  claimed  that  Tliurston  was  the  "  owner''  of  the 
premises  by  reason  of  the  contract  existing  between  him  aaA 
Tucker  to  build  the  house.     The  agreement  is  not  a  consen*^ 
within  the  meaning  of  the  fourth  section  of  the  mechanics 
lien  law.     If  it  were  held  to  be  such,  it  was  not  recorded ^ 
though  it  was  acknowledged  and  filed.     Babbitt  v.  Condor^ 3 
supra  ;   Associates,   Ac,   v.   Davison,   supra.     Who  cause^^ 
it  to  be  filed,  or  for  what  purpose,  or  with  what  desig^^ 
it  was  filed,  does  not  appear.     If  it  be  held  that  this  instro*-^ 
ment  is  sych  a  consent  in  writing  as  is  contemplated  by  tlm^ 
fourth  section,  and  that  such  consent  need  not  be  recordec^j 
the  objection  still   remains,  that  the  consent  given  by  th^^ 
instrument  is  of  such  a  character  as  not  to  authorize  ar» 
mechanic  or  materialman  to  do  work  or  furnish  materim- 
upon  it;  for  the  agreement  stipulates  that  there  shall  be 
conveyance  of  the  title  until  all  liens  incurred  by  Thursto'* 
shall  be  discharged  of  record.     It  provides  also,  for  securing' 
the  advances  of  money  by  a  mortgage  to  be  given  8imul"fc^^ 
neously  with    the   deed   of  conveyance.     The  mechanic    o^ 
materialman  who  should  give  credit  to  Thurston  by  rea&on 
of  this  instrument,  would  do  so  with  full  knowledge  of  th^ 
rights  reserved  and  stipulations  made  by  Tucker  for  his  o^^ 
protection.     It  is  also  to  be  borne  in  mind  that  the  owner  of 
the  fee  is  not  a  party  to  this   lien  claim.      In  Moroney^ 
Appeal,  24  Penn.  372,  there  was  a  mortgage  in  the  common 
form,  given  to^secure  the  payment  of  a  bond  for  il2,000f 
which  bond  was,  in  fact,  given  in  consideration  of  a  covenant 
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the  obligee  to  advance  $12,000  for  the  purpose  of  building- 
the  mortgaged  land,  the  advances  to  be  made  in  certain 
>portions,  according  to  the  progress  of  the  buildings ;  and  it 
s  held  that  it  ranked  as  a  lien  for  the  amount  loaned  from 
i  date  of  its  record,  and  not  from  the  date  of  the  actual 
^^ances,  and  that  it  had  priority  over  mechanics'  liens 
;ered  subsequently  to  the  mortgage,  though  before  all  the 
nances  were  made,  although  the  mortgagor,  virho  had  con- 
cted  to  apply  the  money  to  the  payment  of  the  builders, 

I  in  part  failed  to  do  so.  The  language  e£  the  court,  in 
it  case,  is  appropriate  to  the  case  of  the  lien  claimant  here  : 
f  the  owners  of  these  liens  trusted  Montgomery  (the 
ilder)  without  examining  the  state  of  the  records,  the  law 
jvides  no  relief  from  the  consequences  of  their  negligence, 
cl  morality  does  not  demand  that  it  shall ;  and  even  charity 

II  not  allow  it,  at  the  expense  of  more  careful  men.  If  they 
1  examine  the  records,  then  they  found  the  lien  of  Cadwal- 
ler  (the  mortgagee)  standing  good  against  Montgomery,. 
d  honesty  forbids  them  to  cut  it  out  for  their  profit.  If 
ey  found  it,  and  still  trusted  Montgomery  without  inquiry,, 
en  they  agreed  to  trust  him,  even  with  a  lien  against  him 

$12,000,  and  with  no  apparent  means  to  pay  them.  If 
ey  made  inquiries,  then  they  learned  that  he  would  have 
.2,000  in  his  hands  to  pay  for  the  imi)rovements  he  waa 
aking,  and  they  trusted  him  that  he  would  appropriate  it 
operly." 

There  is  no  equity  in  giving  Graham's  lien  priority  over 
e  complainant's  mortgage,  whether  as  to  advances  for  build- 
g,  or  for  taxes  and  assessments  ;  nor  is  he,  by  the  provisions- 
the  mechanics'  lien  law,  entitled  to  such  priority. 

There  will  be  a  decree  accordingly.. 
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Persons  vs.  Persons. 

1.  Tlie  fact  that  part  of  the  purchase  money  of  land  bonght  by  and  con- 
veyed to  a  husband,  was  the  earnings  of  the  wife  during  coverture,  gi*"^ 
her  no  claim  against  him  or  against  the  proceeds  of  sale  of  tbe  pro|)ertv- 

2.  "Whether  a  purchase  in  the  name  of  a  wife  is  a  settlement  or  not,  i^  * 
question  of  pure  intention,  thoiigli  presumed  in  the  first  instance  to  be  * 
provision  and  settlement ;  but  any  antecedent  or  cotemporaneous  act«  ^' 
facts  may  be  received,  oitlier  to  rebut  or  support  the  presumption. 

2.  AVliere  a  wife  takes  title  to  real  estate  in  her  own  name,  but  purchii^"^ 
it  witli  the  money  and  as  the  agent  of  her  husband,  in  the  absence  of  »^- 
proof  of  settlement  of  the  property  upon  her,  there  is  a  resulting  trust  in  ^  "^ 
husband's  favor. 


On  fiual  hearing  on  pleadings  and  proofs. 
Jfr.  S.  Tuttky  for  complainant. 

2£r.  A.  B.  Woodruffs  for  defendant. 

TiiE  Chancellor. 

The  bill  in  this  cause  is  filed  by  James  Persons  agai^s^ 
Harriet  Persons,  his  wife,  to  compel  a  conveyance  by  her  *^ 
him  of  two  houses  and  lots  of  land  in  Paterson,  which  \^ere 
conveyed  to  her  by  Jane  Rogers  and  others,  on  the  1st  ^' 
June,  18G6,  for  the  consideration,  as  expressed  in  the  deed; 
of  §3500.     At  the  time  of  the  conveyance,  there  was  only  of^^ 
house  on  the  property.     This  was  afterwards  raised  and  re- 
paired, and  the  other  house  built.  Of  the  consideration,  $1000 
were  paid  in  cash  on  the  delivery  of  the  deed,  and  the  rest, 
$2500,  was  secured  by  the  bond  and  mortgage  of  the  complain" 
ant  and  defendant,  (both  of  them  having  executed  the  bond  as 
well  as  the  mortgage,)  payable  on  the  1st  of  December,  1866? 
with  interest  at  seven  per  cent,  per  annum.     Of  the  principal 
of  this  bond  and  mortgage,  $2150  w^re  paid  on  the  3d  of 
December,  1866;  on  the  11th  of  February,  1868,  $200  w^ 
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d  on  account  of  the  balance  of  principal ;  on  the  23d  of 
Y,  1869,  $100  on  the  same  account;  and  the  residue,  $50, 

paid  on  the  8th  of  March,  1870.  The  bill  states  that 
parties  were  married  on  the  14th  of  June,  1842,  and  that 

lived  together  from  that  date  up  to  October  26th,  1872, 
rj  the  complainant  was  expelled  by  his  wife  from  the 
»e  they  then  occupied,  being  one  of  the  two  houses  above 
tioned  :  that  at  the  time  of,  and  previously  to  the  con- 
iice  of  the  property  in  question  by  the  deed  above  re- 
"d  to,  he  was  possessed  of  a  considerable  sum  of  money  in 
>wn  exclusive  right,  amounting  to  about  $5000,  which  he 

accumulated  during  a  long  period  of  time,  as  a  steward 
>e  employment  of  an  officer  in  the  East  India  Company 
wsia,  before  his  marriage  to  the  defendant,  and  partly  from 
l)rofits  of  a  farm  which  he,  since  then,  owned  and  worked 
Xead's  Basin,  in  the  county  of  Passaic ;  that  for  some  time 
»r  to  the  purchase  of  the  property  in  question,  he  had  been 
^  and  solicited  by  the  defendant  and  others,  to  buy  it, 

that  being  then  very  ill  and  infirm  and  unable  to  go 
lit  or  to  attend  to  his  own  business,  and  being  then  well 
anced  in  years,  of  the  age  of  seventy-eight  years,  he 
^ded  to  these  requests  and  solicitations,  and  consented  to 
ke  the  purchase  for  the  sum  of  $3500;  that  confiding  in 

good  intentions,  honesty  and  integrity  of  his  wife,  who 
\  much  younger  than  he,  and  about  forty-six  years  old,  he 
rusted  to  her  the  purchase  of  the  property  and  obtaining 

deed  and  paying  the  consideration  money,  and  that  for 
t  purpose,  he  furnished  her  with  $3500.  The  bill  further 
es  that  she  proceeded  with  the  negotiations  for  the  pur- 
se, and  on  the  1st  of  June,  1866,  secretly  and  without  his 
)wledge,  procured  the  deed  to  be  made  to  her  in  fee  sim- 
;  that  she  paid  for  the  property  entirely  with,  as  he  be- 
'es,  the  money  which  he  furnished  her  for  the  purpose,  and 
ich  belonged  to  him,  and  with  which  he  entrusted  her  to 

for  it  for  kim  and  to  take  the  title  in  his  name,  but  that 
y  taking  advantage  of  his  infirm  and  helpless  condition, 
cured   the  property  to  be  conveyed   to  her,  as  in  her  own 
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right,  in  order  to  cheat  and  defraud  him  out  of  his  money  an<J 
property,  and  to  secure  to  herself  and  her  heirs,  the  whole  of 
the  property,  with  the  right  of  present  and  future  control 
over  it.     It  further  states  that  at  the  time  of  the  purchaser 
she  had  no  money  or  property  of  her  own ;  that  ever  sine* 
their  marriage, she  had  been  entirely  supported  by  him;  thsi 
shortly  after  the  purchase  of  the  property,  he  moved  with  her 
into  one  of  the  houses  and  lived  with  her  there  until,  a* 
above  mentioned,  she  expelled  him  therefrom,  forcibly  eject- 
ing him  from  the  premises  and  refusing  to  allow  him  to  come 
into  the  house  or  to  live  with  her,  and  refusing  to  care  for 
him  in  any  way,  in  his  old  age  and  infirmity  ;.  and  that  she 
then  for  the  first  time  claimed  that  the  property  belonged  to 
her  exclasively,  and  that  he  had  no  control  over  it.     The  bill 
alleges  that  he  then  first  learned  that  the  deed  for  the  prem- 
ises had  been  made  to  her  as  grantee,  and  not  to  him,  and 
that  since  that  time  he  has  been  compelled  to  seek  a  home 
elsewhere,  and  dares  not  return  to  the  house  for  fear  of  bi^ 
wife  and  of  certain  other  persons  living  there  with  her,  and 
aiding  and  abetting  her  in  her  efforts  to  keep  him  out  of  the 
use  and  enjoyment  of  the  proi>erty  and  to  break  up  his  homCr 
that  the  household  furniture  in  the  house  belongs  to  him,  but 
that  she  retains  possession  of  it  and  excludes  him  from  the 
use  of  it ;  that  he  has  no  means  of  support,  except  from  the 
houses  and  the  income  of  certain  money  amounting  to  about 
$30,000,  which  he  from  time  to  time  has  placed  In  her  hands^ 
to  take  care  of  for  him  and  for  which  she  refuses  to  account^ 
and  that  he  is,  by  reason  of  his  age  and  physical  infirmity^ 
unable  to  perform  any  manual  labor  or  to  do  anything  to- 
wards his  own  support ;  that  of  the  two  houses  on  the  ftea^' 
ises,  the  defendant  occupies  one  and  rents  the  other  at  about 
$450  a  year,  and  that  she  takes  the  rent  to  her  own  use,  and 
refuses  to  pay  it,  or  any  part  of  it,  to  him.     The  bill  allege* 
that  he  has  requested  her  to  join  him  in  conveying  the  prop- 
erty to  some  third  person,  that  it  may  be  conveyed  to  hioir 
and  to  pay  him  the  rents  and  to  abstain  from  farther  coUectiafr 
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«of,  and  that  she  absolutely  refuses  to  comply  with  such 

l€St. 

lie  answer  admits  the  marriage  and  that  the  complainant 

defendant  lived  together  as  stated  in  the  bill,  but  denies 
.  he  ceased  to  live  with  her  for  the  reasons,  or  any  of 
XI,  stated  in  the  bill.  It  denies  the  statements  of  the  bill 
3  the  possession  by  the  complainant,  previously  to  the  1st 
June,  1866,  of  a  considerable  sum  of  money  in  his  own 
It,  and  that  he  had  accumulated  any  considerable  sum  of 
iiev,  and  that  he,  after  their  marriage,  had  ever  earned 
considerable  sum.  It  denies  also,  that  the  defendant 
r  urged  and  solicited  him  to  buy  the  property  in  question, 

claims  that  she  bought  it  of  her  own  accord,  and  as  her 
n,  in  her  own  right,  and  with  her  own  money,  and  with 

consent.  It  admits  that  when  the  purchase  took  place 
Was  old  and  intirm,  but  denies  that  he  was  so  feeble  as  to 
enable  to  go  about  and  attend  to  his  business.  It  denies 
-  she  received  any  money  from  him  with  which  to  pay  for 
property,  or  that  the  title  was  to  be  taken  in  his  name, 
claims  that  the  project  of  buying  it  was  all  her  own,  and 

she  in  no  wise  acted  therein  for  him,  and  that  the  title 
►  without  concealment,  taken  by  her  in  her  own  name, 
onies  that  she  had  no  money  of  her  own,  but  avers  tliat 
y  years  before  she  came  to  this  country  she  kept  a  laun- 
and  made  a  considerable  amount  of  money,  and  that 
s  she  came  here  she  has  always  worked  hard,  both  as  a 
idress  and  keeper  of  a  boarding-house,  and  in  that  way 

by  her  own  industry  had  earned  enough  prior  to  the 
-liase,  not  only  to  support  herself  and  to  contribute  the 
test  part  of  what  was  necessary  to  and  was  taken  for  the 
>ort  of  the  complainant,  but  to  accumulate  the  $1000  she 
L  on  the  delivery  of  the  deed,  and  all  she  has  since  paid 
the  property.  It  denies  his  statements  as  to  expulsion 
1  the  house,  and  alleges  her  willingness  to  take  care  of 

;  claims  that  she  owns  the  household  furniture,  and  al- 
s  that  all  the  property  the  complainant  has,  or  which  she 
W's  of  his  having,  is  $400,  which  she  says  he  lent  ou 
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mortgage,  to  one  Deborah  McKee,  and  denies  his  statement 
as  to  his  having  placed  in  the  defendant's  hands  $30,0(H)- 
It  admits  that  there  are  two  houses  on  the  property,  in  oo^ 
of  which  she  lives,  and  that  she  rents  the  other,  which  sl*^ 
says  she  built  in  1872,  with  her  own  money,  to  various  te*^" 
ants,  and  claims  a  right  to  do  so,  for  her  own  use ;  and  it  a^" 
mits  also  that  she  refuses  to  convey  the  property  to  the  con^^" 
plainant,  or  for  his  use,  or  to  account  to  him  for  the  rents,  <^^ 
to  refrain  from  collecting  them.     The  answer  alleges  that  tl*^ 
complainant  and  defendant  were  married  in  England;  tk^*^ 
soon  after  the  marriage  took  place  they  left  that  countr}'  acio 
went  to  Van   Diemen's   I^and;    that  there   the  defeuda^J^ 
learned  that  the  complainant  had  been  married  to  anotbior 
woman  before  his  marriage  to  her,  whom  he  then  said  li^ 
had  left  in  Nauvoo  among  the  Mormons ;  that  she  leamedi 
there  that  the  complainant  had  been  a  convict  in  England, 
and  had  been  transported  for  crime;  that  in  consequence  of* 
these  facts,  she,  being  unable  to  learn  whether  his  former 
wife  was  alive  or  not  w]icn  the  defendant  was  married  to  the 
complainant,  and  on  account  of  the  complainant's  indeceut 
language  and  vulgar  conduct,  she  is  unwilling  longer  to  co- 
habit with  him,  but  is  willing  to  provide  him  with  a  room 
and  to  care  for  him  ;    that  since  his  marriage  he  has  not 
earned  enough  to  pay  for  his  board  and  clothes ;  that  wiieu 
he  and  she  were  in  Van  Diemcn's  Land  and  in  South  Aui?' 
tralia  she  earned  by  her  laundry  all  the  money  they  lived  on 
there,  and  saved  enough  from  her  earnings  to  send  £20O 
sterling  to  her  parents,  in  England,  and  that  it  was  a  partot 
this  money  which  she  afterwards  got  and  the  complainai^^ 
took  to  buy  the  farm  at  Mead's  Basin,  but  that  when  tb^ 
complainant  took   title  for  that  property,  he  took  it  in  hi- 
own  name  instead  of  hers,  as  he  ought  to  have  done.    Tb^ 
answer  further  states  that  the  complainant  joined  in  tb^ 
mortgage  given  for  part  of  purchase  money  of  the  property 
in  question   in   this  suit,  and   knew  from   the  statemeD^ 
therein,  and  was  apprised  by  the  officer  who  took  his  9^ 
knowledgment,  that  the  title  was  taken  by  her;  that  in  Ma/; 
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2,  he  joined  her  in  a  mortgage  on  the  property  to  the 
jrson  Savings  Institution  to  secure  the  payment  of  J1700, 
rhich  the  property  was  described  as  having  been  conveyed 
er,  and  in  April  of  the  same  year  he  joineil  her  in  a 
tgage  to  Alexander  W.  Rogers  for  $300,  on  the  pro|)erty ; 

that  on  the  5th  of  November  of  the  same  year,  she, 
ling  more  money  to  pay  for  the  house  she  had  built  on 
property,  borrowed  $1400  of  Isaiah  Farthing,  for  which 
gave  him  a  mortgage  on  the  premises  in  her  own  name, 
v^hich  the  complainant  refused  to  join, 
'he  first  question  I  shall  consider  is,  who  purchased  the 
perty  in  question  in  this  suit,  the  complainant  or  the 
ndant  ?  That  the  former  bought  it,  appears  clear.  He 
fies  that  he  was  persuaded  by  his  wife  and  others,  among 
m  was  Mrs.  Alice  Dol>son,  to  purchase  it ;  that  he  was 
disposed  to  do  so,  but  that,  yielding  to  their  solicitations, 
>ncluded  to  buy  it,  and,  to  that  end,  had  an  interview 

Dr.  Rogers,  who  was  one  of  the  owners  of  the  property, 
^gent  for  the  sale  of  it.  He  .circumstantially  narrates 
transaction ;  says  Dr.  Rogers  insisted  on  $4000  as  the 

;   that  he  refused  to  give  more  than  $3500,  which  was 

und  there  accepted,  and  that  $50  were  paid  by  the 
dant,  at  his  direction,  to  bind  the  bargain.  Mrs.  Dobson 
l>orates  the  complainant,  both  as  to  the  purchase  by  him, 
as  to  the  fact  that  both  the  defendant  and  the  witness 
I  the  complainant  to  buy  the  property,  and  also  to  the 
^<5al  condition  of  the  complainant  at  the  time ;  all  of 
ti,  the  purchase  of  the  complainant,  the  solicitation  of  the 
Pliant  and  others,  that  he  should  buy  the  property,  and 
^Iness  of  the  complainant  at  that  time,  are  expressly  and 
oitly  denied  by  the  answer.  The  complainant's  account 
^^  transaction  is  this  :  "  I  was  at  William  Dobson 's,  in 
pect  street ;  I  was  very  ill ;  my  wife  c^me  there,  and 
Dobson  and  my  wife  took  me  by  the  arm  and  led  me 
^  to  back  of  the  Association  ;  Dr.  Rogers  stood  there  ; 
fct^rse  was  tied  to  a  post ;  we  all  four  stood  together ;  I 
i  Dr.  Rogers  what  he  wanted  for  that  property  on  River 
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street ;  he  told  me  he  wanted  $4000  for  it ;  I  said,  Doct<^^j 
take  five  hundred  off,  and  then  I  can  talk  to  you  ;  he  said     ^ 
was  his  mother's  and  sister's  property,  and  he  could  not  ^^ 
anything  more ;  I  told  him  I  had  no  more  to  say  about     ^^ 
then  ;  1  asked  my  wife  and  Mrs.  Dobson  to  lead  me  ba^^*** 
again  ;  the  Doctor  said,  when  I  was  going  to  turn  away  fro'^'' 
him,  that  I  should   have  it;  I  told  him  then,  to  getitsiE^"' 
veyed  ;  there  was  about  six  feet  of  ground  that  he  called  ta^- 
own  property,  up  in  the  front,  but  it  came  out  to  nothix^g 
about  half  way  down  the  lot ;  he  wanted  $100  for  that, 
my  wife  told  me  ;  she  had  been  down  to  him  before  that^ 
it  appeared  ;  I  told  him  I  would  not  give  it — I  would  give 
him  fifty  ;  I  told  him  to  get  it  surveyed,  and  then  I  told  my 
wife  to  give  him  §50  to  bind  the  bargain ;  then  I  left  him, 
and  they  took  me  up  to  Dobson's  house  again  ;  before  I  pur- 
chased it,  she  wanted  me  to  buy  it ;  Mrs.  Alice  Dobson  and 
Mr.  AVilliam  Dobson,  her  husband,  persuaded  me  to  buy  it, 
and  said  it  was  a  good  property,  and  cheap ;  I  told  them  I 
did  not  like  the  situation  where  it  was ;  I  did  not  like  the 
property."     Mrs.  Dobson  testifies  as  follows  :    "  I  went  with 
Mr.  and  Mi's.  Persons  down  into  Broadway,  and  they  were 
going  up  to  see  Dr.  Rogers,  and  she  saw  Dr.  Rogers  coming 
in  the  carriage  ;  we  stood  somewhcres  by  where  McGrogaa  s 
fish  market  used  to  be  at  the  time,  in  Broadway,  and  they 
both   tried  to  make  signs  to  Dr.  Rogers  to  stop  the  wagoo* 
but  he  did  not  stop  till  he  got  by  the  Association,  and  thc^^ 
Mrs.  Pei'sons  went  across ;  I  stood  by  Dr.  Whiteley's  offic^^ 
and  Mr.   Persons  went  across,  and  they  talked  perhaps  * 
quarter  of  an  hour — it  seemed  to  me  to  be  a  great  while— «iJ** 
then  when  they  came  back,  Mr.  Persons  said  that  he  had  toW 
him  to  come  down  $500,  and  he  would  talk  to  him ;  he  saW 
he  had  given  him  §50 — I  can't  say  positively — to  bindtb^ 
bargain,  and  he  said  he  must  have  it  surveyed.'*     She  saj^ 
the  complainant  "  was  very  poorly  at  the  time,  very  poorly ; 
he  was  very  feeble,  couldn't  get  about  at  all,  scarcely ;  had  t<> 
keep  his  bed  the  biggest  part  of  the  time."     He  wa«  th^D 
staying  at  the  witness'  house.     The  defendant  was  op  ^ 
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jVIeacVs  Basin,  nursing  an  invalid  lady.     When  asked  as  to 

ivhy  the  complainant  purchased  the  property,  she  answered  : 

^*  Mrs.  Persons  wished  to  live  there ;  Mr.  Persons  did  not 

care  to  live  there,  but  he  bought  it,  I  believe."     On  the 

subject  of  solicitation  to  purchase,  she  testifies  that  she  told 

him  it  was  good  property,  and  if  she  were  he,  she  would  buy 

it,  and  if  he  did  not,  she  would,  if  she  had  the  means.     She 

says  he  was  opposed  to  buying  the  property,  and  that  Mrs. 

Persons  said  a  good  deal   to  him  in  favor  of  buying  it,  and 

urged  him  to  purchase  it.     Dr.  Rogers  testifies  that  he  does 

not  know  that  he  met  these  parties  (the  complainant  and 

defendant)  at  any  time  before  meeting  them  one  day  in  the 

street ;  that  he  was  in  his  carriage,  riding  through  Broadway, 

near  the  Association's  mills,  opposite  the  engine  house,  when 

he  was  stopped  by  Mr.  and  Mrs.  Persons ;  that  they  were 

together,  and  that  they  referred  to  the  information  which  he 

had  already  receive<l  of  their  desire  to  purchase.     He  adds 

that  the  terms  there  were  finally  agreed  upon.     There  seems 

to  be  no  room  for  doubt,  that  the  agreement  for  the  purchase 

of  the  property  was  made  by  the  complainant,  notwithstanding 

the  defendant's  denial  contained  in  her  answer. 

The  next  question  is,  with  whose  money  was  the  property 

paid  for  ?     The  complainant  says  it  was  with  his.     The  de- 

^ndant,  in  her  answer,  (she  was  not  sworn  as  a  witness,)  says 

It  wsis  with  hers.     She  says  in  her  answer,  that  "  she  denies 

^hat  at  the  time  of  her  purchase  of  said  property  she  had  no 

^oney  of  her  own,  and  she  avers  that  many  years  before  she 

^"^^cfcc  to  this  country,  she  kept  a  laundry  and  made  consider- 

^hl^  money,  and  that  since  she  came  to  this  country,  she  has 

at  zxM  times  worked  very  hard,  both  as  a  laundress  and  as  the 

'^^^ per  of  a  boarding-house,  and  in  this  manner  and  by  her 

o^^rx  industry  she  had  earned  enough,  previous  to  said  pur- 

^  ^^e,  not  only  to  support  herself  and  contribute  the  greatest 

P^**^ion  of  what  was  necessary  to,  and  was  taken  for  the  sup- 

*^^^  of  the  complainant,  but  to  accumulate  the  $1000  she  paid 

^*^^  time  of  said  purchase,  and  all  that  she  has  paid  on  the 

^^^  since  said  purchase."     In  another  part  of  the  answer 
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she  says,  that  while  the  complainant  and  she  were  in  Vs-^ 
Dieraen's   Land,  and   in   Adelaide,  in    South   Australia,  ^^ 
which  they  afterwards  went,  she  earned  by  her  laundry  near V  5 
all  the  money  that  they  lived  on,  and  saved  enough  from  h 
earnings  to  send  £300  sterling  to  her  parents,  in  England, 
keep  for  her,  and  that  it  was  a  part  of  this  money  that  s 
afterwards  got  and  the  complainant  took  to  buy  the  farm 
Mead's  Basin.     She  does  not  say  where  she  had  been  accus^ 
tomcd  to  keep  this  money,  with  which  she  alleges  she  paE- 
for  the  property  in  question  in  this  suit,  or  how  it  was  itrra 
vested,  or  where  it  was  when  the  property  was  purchase^:^ 
Some  of  it  she  claims  to  have  brought  with  her  w^hen  st^ 
came  to  this  country,  which  was  in  1853.     From  theabo^*-'^ 
statements  of  the  answer,   the  inference  is  that  the  mone_ 
with  which  she  paid  for  the  property  in  suit  was  not  deriv^5< 
from  the  sale  of  the  farm.     She  does  not  allege  in  the  answei 
that  the  money  with  which  she  paid  for  the  property,  caroe 
from  the  farm,  nor  yet  does  she  deny,  except  inferential ly,  as 
above  suggested,  that  it  was  derived  from  that  source.    She 
denies  that  her  husband  had  any  considerable  sum  of  monev 
derived  from  the  sale  of  the  farm,  or  any  other  source,  wbiJe 
it  appears  that  he  sold  the  farm  for  $2200,  and  his  stock  and 
other  personal  property  there  for  $1800  or  $1900.     She  sets 
up  no  claim  to  this  money,  nor  any  part  of  it,  except  that 
she  says,  that  part  of  the  £300  above  referred  to,  the  com- 
plainant took  to  buy  the  farm.     The  fair  inference  from  the 
answer  is,  that  it  was  not  the  money  derived  from  the  sale  of 
the  farm  and  stock  and  dther  personal  property  there,  with 
which  the  property  in  Paterson  was  paid  for.     That  it  was 
paid  for  with  that  money,  however,  seems  very  clear.    She 
took  that  money  into  her  possession  when  the  farm  and  per- 
sonal property  were  sold.     Dr.  Rogers  testifies  that  he  under- 
stood from  the  complainant  and  defendant,  that  the  purchase 
money  was  to  come,  at  least  a  great  part  of  it,  from  the  prop- 
erty which  they  held  and  occupied  at  Mead's  Basin,  but  in 
whose  name  that  property  was  held,  he  did  not  know;  he 
understood,  he  says,  it  w^as  held  jointly.     Robert  Bridge, one 
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of  the  defendant's  witnesses,  testifies  that  he  understood  from 
her,   that  the  money  obtained  from  the  sale  of  the  farm  went 
to\v3.rds  paying  for  the  property  in  question  in  this  suit.     The 
complainant  testifies  that  the  money  with  which  the  property 
in  suit  was  paid  for,  was  his  money,  derived  from  the  sale  of 
the  farm  and  stock  and  the  personal  property  ;  that  the  mort- 
gage for  part  of  the  purchase  money  was  made  for  six  months, 
to  t>ecome  due  when  the  purchase  money  of  the  farm  should 
^  I>aid.    The  mortgage  was,  in  fact,  made  payable  at  six 
'Boirtths  from  its  date,  and  it  appears  by  an  endorsement  on 
^he     l)oad,  that  on  the  3d  of  December,  1866,  at  tlie  end  of 
the       six  months,  $2150   of  the   principal   of  the   mortgage, 
(82o00,)  and  $87.60  interest  were  paid.     If  the  defendant  be 
^^ff^^rded  as  denying,  by  her  answer,  that  the  money  with 
whioh  the  Paterson  property  was  paid  for,  came  from  the  sale 
^f  tilie  farm  and  stock  and  other  personal  property  of  the 
^^'^^  plainant,  the  evidence  disproves  her  answer.     If,  on  the 
oth^r  hand,  she  be  regarded  as  admitting  that  the  money  came 
fror^i  that  source,  she  cannot  be  considered  to  have  furnished 
^"^    money  for  the  Paterson  property.    Again,  if,  as  she  claims, 
^^^   husband  took  part  of  her  money,  the  £300  above  referred 
"^^f   to  pay  for  the  farm,  that  would  give  her  no  claim  to  the 
P^^^K^eeds  of  the  sale  of  the  farm.     How  much  of  her  money 
^^   took,  she  does  not  say.     At  most,  according  to  the  answer, 
^t  Was  only  part  of  the  £300.     He,  however,  swears  that  it 
^^^^  his  own  money,  and  not  hers,  with  which  he  paid  for  that 
P^^perty.     But  if,  indeed,  part  of  the  money  with  which  the 
^ftf  m  was  paid  for,  was  earned  by  her,  as  she  says,  by  her 
'*^^H)r  during  her  coverture,  she  has  no  claim  either  against 
^*to,  or  against  the  property  or  proceeds  thereof,  for  or  in 
'^pect  of  it.     She  and  her  husband  lived  together  from  the 
^^*^e  of  their  marriage  up  to  October  26th,  1872.     SkillmaH 
^''  SkiOman,  2  Beaa.  403  ;  Belford  v.  Q-ane,  1   C.  E.  Green 

h       -^0;  Cramer  v.  Reford,  2  C.  E,  Green  367/  Annin  v.  An- 

i       ^in,  9  C.  E.  Green  184. 

L  The  remaining  question  is,  whether,  although  the  land  was 

^       Purchased  by  the  complainant,  and  the  purchase  moT\ey  ^\dL 
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by  him^  the  defendant  is  not  still  to  be  r^arded  as  the  abso* 
lute  owner  of  the  property.      Whether  a  purchase  in  tb* 
name  of  a   wife,  is  a  settlement  or  not,   is  a  question  cy^ 
pure  intention,  though  presumed  in  the  first  instance  to  }p^ 
a  provision   and  settlement,  but  any  antecedent  or  contend- 
poraneous  acts   or   facts   may   be   received,  either  to  reb 
or  support  the  presumption.     Perry  on  TrustSj  §§  147,  HS- 
Peer  v.  PeeVy  3  Stockt.  432;    Devoy  v.  Devoy,  3  Jur.  N, 
79;  Stone  v.  Stone,  Id,  708 ;  Sidmouth  v.  Sidmouth,  2  Bea 
447;  Christy  v.  Courtenay,  13  Beav.  96;  Williama  v.  Willian 
32  Beav.  370.     The  answer,  it  may  be  observed,  does  not  p 
the  defendant's  case  upon  the  ground  of  settlement,  or  of  co 
veyance  to  the  defendant  by  direction  of  the  complainan 
It  says  indeed,  that  the  conveyance  of  the  property  was  madL. 
to  the  defendant  with  the  knowledge  and  consent  of  the  co 
plainant,  but  it  wholly  repudiates  all  agency  or  instrumei 
tality  on  the  part  of  the  complainant  in  the  transaction, 
denies  that  he  had  any  participation  therein,  except  to  ex 
cute,  with  his  wife,  the  mortgage  given  for  part  of  the  pu 
chase   money.      The  complainant  swears  that   he  was  ii 
aware,  until  the  time  when  his  wife  ejected  him  from  il'^e 
house,  that  she  had  taken   the  title  to  the  property.     It      i^ 
urged  on  the  other  hand,  that  he  must  have  known  the  feiL<?t 
at  the  time  the  conveyance  was  made  to  her,  because  t  li^ 
officer  by  whom  his  acknowledgment  to  the  purchase  moa^v 
mortgage  was  taken,  made  known  to  him  the  contents  there^^fr 
and  besides,  he  must  have  known  from  the  subsequent  mo:«ct- 
gages  executed  by  him  with  his  wife,  that  she  held  the  title       to 
the  property.     I  do  not  attach  much  weight  to  these  consi-  ^- 
erations.     The  complainant  is  evidently  an  ignorant  ms:3in. 
He  is  admittedly  a  very  old  one.     At  the  time  of  executE-  ^g 
the  purchase  money  mortgage  he  was  seventy-eight  years       of 
age,  and  when  the  others  were  executed  he  was  eighty -fj>^J^' 
Xor  is  there,  in  view  of  their  character  and  the  circumstam<-^5 
under  which  they  were  made,  any  more  importance  to  be  at- 
tached to  the  expressions  testified  to  by  James  Van  Embui^A 
as  having  been  made  by  the  complainant,  recognizing  the  de- 
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iendant's  ownership  of  the  Paterson  property.     It  appears 

that   he  had,  by  his  will,  given  the  property  to  his  wife. 

She  \?as,  when  the  expressions  were  made,  exercising  just 

^ueh  dominion  over  it  as  was  for  their  joint  interest,  and  as 

^as  to  be  expected  from  the  difference  in  their  ages — he  being 

verjr   aged  and  infirm,  and  she  in  full  vigor  and  of  middle 

age. 

Tiie  expressions  testified  to  by  Bridge  and  Hampshire  to 
*«e  s.AQie  effect,  appear  to  me  to  be  of  but  little  consequence. 
-*^«o   evidence  as  to  presumable  knowledge  on  the  part  of  the 
^^^■^^ckj^lainant,  that  the  conveyance  of  the  Paterson  property 
^'^^    made  to  his  wife,  is  by  no  means  cogent,  and  it  does  not 
^Pp^iar  that  he  gave  any  directions  that  it  should  be  so  made. 
i>h^    recollection  of  the  scrivener  by  >vhom  the  deed  was 
^itx^Wn,  is  not  clear  on  that  point.     It  appears  that  he  received 
^^^   instructions  to  draw  the  deed  from  Dr.  Rogers,  who  was 
^n^  of  the  grantors.     Dr.  Rogers  testifies  on  this  head,  that 
^^  lias  no  recollection  that  the  complainant  told   him  to  have 
■^^  conveyance  made  to  the  defendant,  and  in  answer  to  the 
H^estion,  *^  Do  you  know  how  the  deed  came  to  be  made  out 
^^  Harriet  Persons  ?  "  he  says :  "  I  have  an  impression  that 
^mething  was  said  at  that  time  about  the  feebleness  of  Mr. 
Persons'  health,  and  the  great  uncertainty  of  his  living  long, 
^nd  that  the  property  at  his  death  would  go  to  Mrs.  Persons ; 
that  it  would  save  trouble  to  have  the  deed  made  in  her 
>)ame.     These  are  my  impressions."     From  whose  conversa- 
tion these  impressions  were  derived  he  does  not  state,  but  it 
is  by  no  means  improbable  that  it  was  from  that  of  the  de- 
fendant.    And  if  they  arose  from  that  of  the  complainant, 
they  prove  no  intention  of  settling  the  property  on   the  de- 
fendant to  the  exclusion  of  the  complainant,  but  only  to  se- 
cure the  property  to  the  defendant  after  his  death.     But  the 
defendant  makes  no  allegation  that  the  conveyance  was  made 
to  her  through  any  intention  on  the  part  of  the  complainant 
to  give  or  secure  the  property  to  her.     She  claims  the  prop- 
erty as  her  own  by  reason  of  her  own  allege<l  purchase  of  it 
for  herself,  with  her  own  separate  estate,  and  for  her  own  use. 
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The  evidence  shows^  however,  that  it  was  in  fact  purchased 
by  the  complainant,  and  paid  for  with  his  money,  and  that 
the  defendant,  who  acted  in  the  matter  as  agent  for  him, 
holding  and  disbursing  his  money  for  it,  took  title  for  it  in 
her  own  name.     There  is  no  pretence  of  any  settlement  of 
the  property  upon  her.     The  conclusion  follows,  that  there  is 
a  resulting  trust  in  his  favor.     That  his  farm  was  sold  for 
^2200,  in  cash ;  that  his  stock  and  other  personal  property 
there  brought  $1800  or  $1900,  cash ;  that  this  money,  iu  all 
about  $4000,  went  into  the  hands  of  the  defendant  as  his 
agent,  there  seems  to  be  no  question.     His  brother  and  be 
both  swear,  that  from  1853  he  received  from  abroad,  $4300. 
The  defendant  has  not  seen   fit  to  give  her  testimony  in  the 
cause,  and  has  offered  no  denial  of  the  complainant's  state- 
ment, that  the  entire  proceeds  of  the  sale  of   his  farm  and 
stock  and  other  personal  property  there  went  into  her  hands, 
and   that    she   put    it    into   the   First    National    Bank  ef 
Paterson;  nor  has  she  shown  what  became  of  this  money 
thus   entrusted   to  her.     She  relies  on  proof  of  admissions 
made  by  the  complainant,  that   she  earned  a  -considerable 
amount  of  money  by  her  labor,  but  as  before  remarked, 
this   was  money  to  which  he  was,  by  law,  entitled.     The 
only   money   which   she  attempts  to   prove   specifically  as 
her  separate  estate  is  that  which  Robert  Bridge,  one  of  her 
witnesses,  claims  to  have  borrowed.     This,  however^  was  only 
$500  in  all,  and  it  appears  to  have  been,  in  fact,  lent  by  the 
complainant ;  and,  besides,  it  was,  according  to  this  witness 
statement,  money  to  which  the  complainant  was,  by  law,  enti- 
tled.    Bridge  testifies  that  she  loaned   him  some  money  eight 
or  nine  years  before  the  time  when  he  testified  in  this  suit^ 
and  that  it  was  twelve  months  before  the  sale  of  the  farm. 
But  to  the  question,  "  Did  you  ever  hear  Mr.  Persons  say 
whether  his  wife  Harriet  had  earned  any  money  of  her  own, 
if  so,  what  did  he  say  on  the  subject?"  he  answered:  ^^I 
have  heard  him  say  she  had  money;  I  borrowed  some  of  him, 
not  of  him  ;  I  would  like  to  tell  vou  how  it  came  ;  the  money 
ihat  I  borrowed  was  actually  from  her — ^she  give  it  to  me. 
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[e  says  he  got  this  money  from  her  hands,  in  the  First 
ational  Bank  in  Paterson ;  he  believes  there  were  two 
ims — $300  and  $200.  It  seems  to  me  that  it  could  not 
ive  been  difficult  for  her  to  have  shown  that  she  had  hioney 
1  deposit  at  that  time  in  her  own  name,  in  the  bank  referred 
y  if  such  was  the  case.  She  has  not  done  so.  I  am  inclined 
'  think  that  the  loan,  if  it  was  made,  was,  as  the  witness' 
stimony,  in  his  answer  above  given,  indicates,  really  by  the 
»inplainant,  but  that  the  witness  received  the  money  from 
le  liands  of  the  defendant,  and  it  seems  very  probable  that 
ridge  is  mistaken  as  to  the  time — that  it  was  after,  and  not 
jfore,  the  sale  of  the  farm.  After  first  saying  that  the  com- 
iainant  or  defendant  did  not  say  how  the  latter  got  this 
loney  which  he  so  borrowed,  or  how  it  became  the  property 
:  the  defendant,  he  afterwards  testifies  that  the  complainant 
id  say  that  the  defendant  got  the  money  by  keeping  boarders 
t  the  farm,  and  managing  that  property,  the  complainant 
eing  too  feeble  for  anything.  It  appears  by  the  testimony 
f  this  witness,  that  after  the  conveyance  of  the  Paterson 
roperty  to  the  defendant,  he  went  with  her  to  New  York,  to 
raw  from  a  bank  there  £40,  which  the  complainant  had 
liere  on  deposit,  and  that  they  failed,  because  the  signature 
urportiug  to  be  that  of  the  complainant  on  the  draft  or 
rder,  was  pronounced  not  to  be  genuine.  From  this  it 
rould  seem  that  the  statement  made  by  Richard  Hampshire, 
ne  of  the  defendant's  witnesses,  as  to  the  penniless  condition 
f  the  complainant  while  the  latter  was  living  on  the  Pat- 
rson  property,  and  the  witness  was  boarding  there,  is  not 
^'orthy  of  credit.  He  says  the  complainant  said  he  had 
iOthing;  that  his  wife  had  all ;  and  the  witness  says  the  com- 
plainant would  borrow  a  penny  from  him  to  buy  tobacco,  and 
Dr  a  contribution  in  church,  because  he  did  not  like  to  ask 
lis  wife  for  it.  According  to  Bridge,  the  complainant  had, 
t  that  time,  £40  on  deposit  in  New  York.  The  answer, 
resides,  says,  that  the  complainant  has  £90  which  he  loaned 
•n  mortgage,  to  Mrs.  Debomh  McKee.  Mrs.  McKee,  how- 
ver,  was  called  for  the  defendant  as  a  witness,  and  contra- 
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dieted  the  answer,  by  swearing  that  she  did  not  borrow  tVx^ 
money  of,  or  owe  it  to,  the  complainant,  but  to  the  defendat^  ^' 
and  that  she  received  this  money,  which  the  defendant  swea- 
belonged  to  the  complainant,  from  the  defendant. 

The  defendant  drove  the  complainant  out  of  his  house  : 
night,  there  is  reason  to  believe,  with  violence,  giving  him 
dollar  >vith  which  to  provide  himself  with  lodging  at  a  tave 
and   forbidding   him   to  return.     Since   then   he   has  be^=^ 
dependent  upon  charity  for  his  subsistence.     Her  reason  tcz:^^'^ 
her  unwillingness  to  live  with   him,  that  she  is  doubtfi* — ^  ^ 
whether,  when  he  married  her,  he  had  not  a  wife  living,     '^  ^ 
manifestly  disingenuous,  for  she  cohabited  with  him  twen 
years  after  she  ascertained  the  fact  of  his  former  marriage 
and  she  does  not  profesis  to  have  any  new  light  or  informati 
on  the  subject ;  and  her  other  reason,  his  alleged  improp^^^  ^ 
language  and  habits,  is  not  sustained  by  any  proof,  but  fro 
the  evidence  in  the  cause  appears  to  be  unfounded.     That  tl 
defendant  has  not  been  scrupulous  in  dealing  with  the 
plainant's  rights,  may  be  inferred  from  the  fact  that,  whe 
in  February,  1872,  she  made  a  will,  she  signed  his  name 
it  as  if  he  had  executed  it  with  her,  evidently  for  the  purine 
of  validating  it,  though  she  docs  not  even  pretend  to  ai 
authority  for  so  doing.     I  sec  nothing  in  the  defence  set  i- 
in  the  answer,  or  in  the  evidence  adduced  on  behalf  of  tl 
defendant,  to  constrain  me  to  withhold  the  decree  of  this  coi** 
to  restore  to  the  complainant  his  property.     The  appar^ 
exaggerations  in  his  testimony,  as  to  the  amount  of  his  prc^ 
erty  gained  in  Australia,  and  the  improbable  allegation 
his  bill  as  to  the  amount  of  money  which  he  gave  into  1 1 
hands  of  his  wife  while  they  lived  on  the  farm,  may,  wither "■ 
any  great  stretch  of  charity,  be  attributed  to  his  extreme  c^^ 
age.     They  cannot  affect  those  facts  in  the  case  which 
clearly  proved,  and   the  conclusions  which,  on  establisH^^ 
principles  of  equity,  result  from  them.     I  forbear  to  speak  ^^ 
the  unsupported,  and  apparently  utterly  unfounded  charge  i^' 
the  answer,  that  the  complainant  was  a  transported  oonvict^ 
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sinissing  this  with  the  other  scandals  in  the  cause,  as  foreign 
tlie  issue  between  the  parties. 

There  will  be  a  decree  for  the  complainant,  in  accordance 
th  the  views  I  have  expressed. 


Cutting  vs.  Dana. 

^  -  Thongli,  in  general,  the  Court  of  Chancery  will  not  entertain  a  bill  for 
^^ilic  performance  of  contracts  for  chattels  relating  to  merchandise,  but 
•1  leave  the  party  to  hi»  remedy  at  law,  yet,  notwithstanding  this  gen- 
^^  distinction  between  personal  contracts  for  goods  and  contracts  for  land^^ 
*otne  cases,  equity  will  enforce  contracts  for  personal  jiroperty. 

Where  the  complainant  has  not  a  clear,  complete  and  adequate  remedy 
*sxw,  or  where  some  other  ingredient  of  e<puty  jurisdiction  is  mixed  up 
^  Ixe  tninsaction,  equity  will  interfere  to  decree  specific  performance  of  a 
^  ^  x-act  for  the  sale  of  a  debt. 

*"*  An  objection  that  the  complainant  has  a  complete  and  adequate 
*  ^  ^y  at  law,  comes  too  late  at  the  hearing. 

*■*  Although  the  court  may,  of  its  own  accord,  dismiss  the  bill  when  it 
ir^^^ars  on  the  hearing,  that  the  complainant  has  a  complete  and  adequate 
^"^^y  at  law,  notwithstanding  the  objection  was  not  taken  in  the  plead- 
^^  nor  noticed  in  the  argument,  yet,  undef  such  circumstances,  it  is  the 
^^  of  the  court  to  retain  the  cause,  provided  it  be  competent  to  grant  re- 
^  and  have  jurisdiction  of  the  subject  matter. 

^^.  WTiere  a  party  agreen  to  assign  a  claim,  upon  the  delivery  to  him  of 
^^tain  notes  by  a  certain  day,  and  the  notes  arc  then  tendered,  the  ofler  is 
^^reby  accepted  and  the  contract  complete.  That  acceptance  is  a  sufii- 
^nt  legal  consideration  for  the  engagement.  There  is  no  want  of  mutu- 
^ty  in  such  a  contract. 

On  final  hearing  on  pleadings  and  proofs. 
J/r.  jB.  Oummere,  for  complainant. 
J/r.  Henry  Youngy  for  defendant. 
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The  CiiANCELLOji. 

This  suit  is  for  specific  performance  of  an  agreement  raavle 
Mar  24th,  1872,  by  the  defendant  with  the  complainant,  by 
which  the  former  agreed  to  assign  to  the  latter  a  debt  of 
82959.12,  payable  in   gold,  due   from   the  firm  of  U.  H. 
Dudley  &  Co.  to  the  defendant.     The  bill  also  prays  au  in- 
junction to  restrain  the  defendant  from  assigning  or  parting 
with   the  note,  which  is  the  evidence  of  the  debt,  or  from  de- 
livering it  to  any  other  person  than  the  complainant,  and  to 
restrain  the  defendant  from  further  prosecuting  a  suit  at  la'W* 
instituted  by  him  in  the  Supreme  Court  of  this  state,  on  the 
note,  against  the  debtors.     The  circumstances  of  the  case  are? 
that  the  firm  of  U.  H.  Dudley  &  Co.,  of  the  city  of  New  York; 
failed    in   January,    1872.      Their    debts   appear  to    have 
amounted  to  from  $260,000  to  §270,000.     Among  these  ^vas 
a  debt  of  about  $32,000  due  to  the  firm  of  Cutting  &  Co.  of 
San  Francisco,  of  which  the  complainant  was  a  member.  The 
complainant,  on  hearing  of  the  failure,  came  from  that  city  to 
Xew  York  to  look  after  his  claim.     Dudley  &  Co.  first  pro- 
posed to  pay  fifty  cents  on  the  dollar  of  their  debts,  and  at- 
tempted to  make  such  composition.     Having  failed  therein, 
they,  on  the  recommendation   of  the  complainant,  called  a 
meeting  of  their  creditors,  which  was  held  in  or  about  March, 
1872.      At  that  meeting,  the  complainant,  with   two  other 
creditors  of  the  firm  of  U.  H.  Dudley  &  Co.,  were  appointed 
a  committee  to  examine  the  affairs  of  the  concern.    They  did 
so,  and  at  a  meeting  of  the  creditors,  held  on  or  about  the  20th 
of  the  same  month  of  March,  reported  that  the  assets  wouW 
not  pay  over  from  thirty-eight  to  forty  per  cent.    At  that 
meeting,  several  of  the  creditors  present,  urged  the  compla^^* 
ant  to  take  the  assets  and  pay  twenty-five  cents  on  a  dollar 
of  the  debts.     To  this  he  consented,  and  endeavored  to  enW 
such  settlement,  but  after  trying  for  two  months  he  aban- 
doned the  effort,  finding  it  impossible  to  make  the  arrange- 
ment, because  some  of  the  creditors  insisted  on  payment  lO 
full,  and  others  on  a  per  centage  beyond  the  amount  propofleo. 
It  was  a  substantive  part  of  this  arrangement,  that  the  coin* 
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m  was  not  to  be  binding  on  any  of  the  creditors,  unless 
them  shoukl  accede  to  it.  The  complainant  having  an- 
ed  to  the  other  creditors,  by  means  of  a  circular,  his 
ity  to  effect  this  settlement,  another  meeting  of  the  cred- 
vtis  held  at  the  Astor  House,  in  the  city  of  New  York, 
?  24th  of  May,  1872.  At  that  meeting,  the  complain- 
ited,  what  he  had  communicated  by  the  circular,  his  in- 
^  to  effect  the  settlement,  and  the  reasons  of  his  failure  in 
brt.  Some  of  the  creditors  were  desirous  that  he  should 
e  the  undertaking,  to  which  it  appears  he,  after  some 
rsation  on  the  subject,  replied  only  by  a  proposition  to 
le  claims  of  such  of  the  creditors  as  would  sell  them  to 
it  the  rate  of  twenty-five  j>er  cent,  and  pay  for  them  in 
►tes  of  U.  H.  Dudley  &  Co.,  to  be  endorsed  by  the  com- 
nt's  firm,  and  payable  in  six  and  twelve  months  from 
irae.  This  was  agreed  to,  and  the  following  agreement 
•awn  up  and  signed  by  all  the  creditors  present,  includ- 
e  defendant,  except  one  :  "  The  undersigned,  creditors 
H.  Dudley  &  Co.  of  Xew  York,  in  consideration  of  one 

to  each  of  us  in  hand  paid,  the  receipt  whereof  is 
'  acknowledged,  hereby  agree  to  assign  and  transfer  ta 
is  Cutting,  their  several  claims  against  said  U.  H. 
y  &  Co.,  on  settlement  therefor,  by  said  Cutting,  at  the 
►f  twenty-five  cents  on  the  dollar,  in  six  and  twelve 
IS,  to  be  settled  by  notes  of  U.  H.  Dudley  &  Co.,  en- 
I  by  Cutting  &  Co.  of  San  Francisco ;  notes  to  be  dated 
27th,  1872,  (May  twenty-seventh,  1872,)  provided  the 
aentis  made  and  notes  delivered  on  or  before  June  5th^ 

Otherwise,  this  assignment  to  be  null  and  void,  not 
ig  on  said  Cutting,  unless  signed  by  all  the  creditors'." 

the  5th  of  June,  the  day  fixed  in  the  agreement,  the 
ainant  delivered  notes  to  the  creditors  who  had  signed 
reement,  according  to  the  stipulation  therein  contained, 
t  the  same  time  presented  to  them,  to  be  executed,  an 
ment  of  their  claims  to  him.  The  defendant,  two  days 
ards,  returned  to  U.  H.  Dudley  &  Co.,  the  notes  and 
Dient,  which  had  been  sent  to  him  by  the  complainant, 
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with  the  following  letter,  addressed  to  them  :  "  At  the  1^*^ 
meeting  of  your  creditors  at  tl>e  Astor  House,  Messrs.  C*i^" 
ting  &  Co.  said,  if  they  conld  not  get  all  the  creditors  to  si  gi*» 
that  they  reserved  tlie  right  to  reject  the  affair.  I  find  ou  n^* 
quiry,  that  quite  a  number  have  refused  to  sign  off,  therefor* 
I  return  your  pai)ers."  The  complainant,  on  the  same  A^yi 
returned  the  notes  and  assignment  to  the  defendant,  with  the 
following  letter : 

New  York,  June  7th,  1872. 
Mr.  W.  F.  Dana.     Dear  Sir : 

Yours  of,  to  U.  H.  D.  &  Co.,  7th,  rec'd.     The  uader- 
staixling  was  distinctly  had  that  it  was  optional  only  with  m^; 
whether  I  made  the  settlement  or  not,  that  if  I  had  the  notes 
ready  the  agreement  was  binding  ou  one  creditor  to  assign  hi5 
claim.     Not  a  single  creditor  has  been  paid  more  than  twenfj'- 
five  cents,  though  it  was  mentioned  at  the  meeting  and  under- 
stood that  I  was  to  do  the  best  I  could,  but  make  the  settle* 
ment  if  possible.     I  do  not  intend  to  pay  one  cent  over  thi*^ 
to  any  one,  preferring  to  let  the  matter  go  into  bankruptcy') 
holding  such  claims  as  have  been  assigned  to  me,  and  so  p^y* 
ing  any  who  stand  out  just  what  the  law  allows,  and  as  |1^  ^ 
to  $115,000  extra  claims  would  be  proved  in  bankroptc^) 
the  chance  of  any  who  stand  out  getting  more  than  twe»  '^ 
cents  legally,  or  even  that,  would  be  very  small. 

I  think,  with  this  explanation,  you  will  be  perfectly  sat  ^^ 
fied,  and  send  me  the  assignment  as  enclosed. 

Yours  verv  trulv, 

Francis  Cutting, 
153  Chambers  Streets 

The  defendant,  on  the  same  day,  returned  the  notes  m^^^ 
assignment  to  the  complainant,  with  the  following  letter: 

"Yours  of  this  date,  to  hand.     In  reply,  would  say  ihoitl 
talked  with  the  chairman  of  the  meeting  at  the  time,  •'W 
understood  from  him  the  same  thing  that  I  wrote  Messrs.  ^* 
&  Co.,  this  A.  M.'' 
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the  13th  of  Xovcraber,  1872,  the  defendant  commenced 
lit  above  mentioned,  against  the  Dudleys,  on  the  note 
J9o9.12,  in  the  Supreme  Court  of  this  state.  On  the 
of  the  bill  an  injunction  was  issued,  restraining  the 
lant  from  prosecuting  that  action.  The  defendant  has 
red.  Replication  was  filed  and  testimony  on  both  sides 
and  the  cause  is  now  before  me  on  final  hearing, 
the  answer,  the  defendant  alleges  that  the  proposition 
at  the  meeting  of  the  24th  of  May,  was  the  same  in 
lice  as  that  discussed  at  the  former  meeting  ;  that  noth- 
»as  said  concerning  a  sale  by  the  creditors  of  their 
live  claims  to  the  complainant,  to  the  defendant's  recol- 
1  and  belief;  that  the  understanding  which  he  had  of 
/reement  was,  that  it  was  mutual  in  its  obligation  and 
tion,  and  not  binding  on  either  party,  unless  signed  by 
e  creditors  of  U.  H.  Dudley  &  Co.;  that  the  construc- 
mt  upon  the  written  agreement  in  the  bill  of  complaint 
the  construction  which  was  put  on  it  at  the  meeting ; 
)efore  he  signed  the  agreement,  the  defendant  asked  the 
nan  of  the  meeting  the  following  question  :  "  Suppose 
e  creditors  do  not  sign  the  paper?''  and  that  the  chair- 
'eplicd  :  "  Then  it  is  not  binding."  The  answer  further 
that  the  defendant  is  informed  and  believes  that  the 
uent  was  not  signed  by  all  the  creditors  of  U.  H.  Dudley 
,  and  that  so  far  from  the  complainant,  or  his  firm,  en- 
I'iug  "  to  arrange  a  settlement  for  the  best  interests  of 
leerned,"  as  represented  in  the  complainant's  letter  of 
:th  of  May,  (the  circular  above  referred  to,)  the  defend- 
informed  and  believes  that  U.  H.  Dudley  &  Co.,  paid 
tain  of  their  creditors,  more  than  twenty-five  cents  on 
)llar  of  their  claims^  and  particularly  to  Richard  Oliva, 
It  the  time  of  such  payment,  had  not  signed  the  agree- 
nor  assigned  his  claim  to  the  complainant.  The  answer 
T  alleges  that  the  agreement  was  made  without  consid- 
Q,  and  is  not  sealed  with  the  seal  of  tlie  defendant,  nor 
J  other  creditors  ;  that  by  reason  of  its  intended  opera- 
t  is  inequitable  and  unjust,  and  that,  as  it  is  understooil 
L.  X.  s 
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by  the  complainant;  and  construed  in  the  bill  of  oomplai 
it  is  not  the  agreement  of  the  defendant^  but  a  trick  a 
fraud  upon  him,  whereby  the  complainant,  to  the  defendan. 
surprise  and  injury,  seeks  to  compel  the  defendant  to  do  a' 
act  differently  from  what  he,  in  good  faith,  intended. 

The  defendant's  counsel  insists  that  this  suit  cannot    IL 
maintained,  because  it  is  an  action  for  the  specific  performaL~3C 
of  an  agreement  for  the  sale  of  chattels — a  contract  for  tl^ 
sale  of  a  debt.     This  objection  is  based  on  the  propositioj 
that  a  court  of  equity  will  not  decree  a  specific  performance 
of  contracts,  except  for  the  purchase  of  lands  or  things  thai 
relate  to  the  realty  and  are  of  a  permanent  nature;  andthat^. 
where  the  contract  is  for  chattels,  and  compensation  can  be 
made  in  damages,  the  complainant  will  be  leil  to  his  retncdr 
at  law.     The  rule  on  the  subject,  which  may  be  extracted 
from   Lord   Hardwicke's  decision    in   Buxton  v.   lAster  d- 
Cooper y  3  Atk.  383,  is,  that,  though  in  general  the  Court  of 
Chancery  will  not  entertain  a  bill  for  specific  performance  of 
contracts  for  chattels  relating  to  merchandise,  but  will  leave 
the  party  to  his  remedy  at  law,  yet,  notwithstanding  this  gen- 
eral distinction  between  personal  contracts  for  goods  and  con- 
tracts for  lands,  in  some  cases  contracts  for  personal  property 
are  enforceable  in  equity,  but  the  court  will  weigh  such  cases 
with  greater  nicety  than  those  which  relate  to  real  property. 
This  court,  in  Furman  v.  Clarky  3  Stockt,  306,  entertained  a 
suit  for  si>ecific  performance  of  a  contract  for  sale  of  chattels- 
clay  to  be  delivered  on  board  the  complainant's  boats  at  Amboy. 
Stevens  v.  Wilson,  3  C.  E,  Green  447,  was  a  suit  in  which 
the  complainant  filed  his  bill  to  compel  the  defendant  to  de- 
liver to  him  certain  shares  of  the  stock  of  a  plank  road  and 
ferry  company,  purchased  by  the  defendant  with  money  fur- 
nished by  the  complaiHant,  on  an  agreement  that  the  defend- 
ant would  transfer  the  same  to  the  complainant  on  request. 
There  was  a  trust  in  that  case,  however.     In  Wright  v.  Bdlj 
5  Pnce  Exch.  325,  and  in  Adderley  v.  Dixon,  1  Sim.  &  /S«- 
608,  a  suit  for  specific  performance  of  a  contract  to  purchase 
a  debt,  was  maintained.     In  Doloret  v.  Rothschild,  1  8.  iS. 
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was  held  that  an  action  for  specific  performance  of  a 
5t  for  the  purchase  of  government  stock  would  lie. 
ft  V.  Albrecht,  12  Sim.  162,  and  Todd  v.  Tafl,  7  Allen 
•e  cases  in  which  suit  was  maintained  for  specific  per- 
oe  of  contracts  for  the  sale  of  railway  stock  ;  and  in 
IT.  Flint,  22  Pick.  231,  a  bill  for  specific  performance 
ntract  for  the  sale  of  the  half  of  a  brig  was  sustained, 
derley  r.  Dixon,  the  court,  (Sir  John  Leach,  V,  C.,) 
''  Courts  of  equity  decree  the  s|>ecific  performance  of 
;ts,  not  upon  any  distinction  between  realty  and  person- 
iit  because  damages  at  law  may  not,  in  the  particular 
ford  a  complete  remedy.  Thus  a  court  of  equity  de- 
erformance  of  a  contract  for  land,  not  because  of  the 
ture  of  the  land,  but  because  damages  at  law,  which 
e  calculated  upon  the  general  money  value  of  the  land, 
)t  be  a  complete  remedy  to  the  purchaser,  to  whom 
d  may  have  a  peculiar  and  special  value.  So  a  court 
ity  will  not  generally  decree  performance  of  a  con- 
Dr  the  sale  of  stock  or  gooils,  not  because  of  their  per- 
nature,  but  because  damages  at  law,  calculated  upon 
rket  price  of  the  stock  or  goods,  are  as  complete  a 
'  to  the  purchaser  as  the  delivery  of  the  stock  or  goods 
:ted  for,  inasmuch  as  with  the  damages  he  may  pur- 
he  same  quality  of  the  like  stock  or  goods."  In  that 
le  bill  being  for  the  performance  of  a  contract  to  buy  a 
je  from  the  estate  of  two  bankrupts,  and  so,  being  an 
cnt  for  the  sale  of  the  uncertain  dividends  which 
become  payable  from  those  estates,  the  court,  upon  the 
ile  established  by  the  cases  of  Ball  v.  Cogga,  1  Bro.  P. 
),  and  Taylor  v.  Neville  cited  in  Buxton  v.  Lidcr,  3 
J3,  decreed  specific  performance,  because  damages  at 
lid  not  accurately  represent  the  value  of  the  future 
ids,  and  to  compel  the  purchaser  to  take  such  damages 
be  to  compel  him  to  sell  those  dividends  at  a  conject- 
te.  Where  the  complainant  has  not  a  clear,  complete 
equate  remedy  at  law,  or  where  some  other  ingredient 
lity   jurisdiction  is  mixed   up  with   the  transaction. 
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equity  will   interfere  to  decree  a  specific  delivery  of  chattel*- 
Story's  Eq.  Jur,,  §  710. 

In  the  present  case,  the  complainant   purchased  of  tl^e 
defendant  a  debt  due  the  latter  from  their  common  debt- 
who  had   become  insolvent.     The  evidence  shows  that 
estate  luis  proved  insufficient  to  pay  even   twenty-five  cei:ita 
on   a   dollar,  the    price   which    the  complainant  agreed     to 
pay  for  the  debt  in  question.     In  a  suit  at  law   by  com- 
plainant against   the  defendant,  on   this  contract,  the  dam- 
ages must  be  uncertain ;  they  would  depend  on  the  present 
and   prospective  future  ability  of  the  debtors,   into  which 
many  uncertain  elements  must,  of  necessity,  enter.    What  the 
present  pecuniary  responsibility  of  the  debtors  is,  does  not  ap- 
pear.    The  suit  at  law  was  commenced  within  a  very  fe^ 
months  after  their  failure.     If  their  responsibility  is  such 
that  this  debt  could  be  recovered  from  them  in  full,  it  is  easy 
to  determine  the  amount  of  damages.     It  would  be,  in  thai^ 
c^se,  a  mere  matter  of  arithmetical  calculation.     If,  on  tb^ 
other  hand,  their  responsibility  is  not  such  as  that  the  whol^ 
amount  of  the  note  and  interest  could  now  probably  becol^ 
lected,  then  it  would  be  impossible  to  estimate  the  damages^- 
There  is  also  another  consideration.     The  complainant  sweai^ 
that  it  was  his  understanding  with  the  creditors  that  be  w^^ 
to  go  into  business  with  U.  H.  Dudley,  when  Dudley  should 
have  made  a  settlement,  or  when  one  should  have  been  maJ^' 
and  that  he  had  such  an  understanding  with  Dudley.    It  af^' 
pears  that  he  has  since  then  entered  into  business  with  Du  J" 
ley,  becoming  a  special  partner,  and  as  such  has  contribut^?^ 
§60,000  to  the  capital,  §20,000  of  which  were  in  the  ass^^- 
of  the  firm  of  U.  II.  Dudley  &  Co.     He  would  be  prej*^' 
diced  in  the  business  and  his  interest  therein,  if  an  executi^*^ 
against  Uriah  II.  Dudley  should  be  levied  on  the  interest  ^^ 
the  latter  therein,  and  perhaps  might  himself  be  compeU^' 
to  pay  the  execution  to  prevent  disturbance  or  stoppage  ^* 
the  business.     But  however  that  may  be,  and  as  before  stated 
there  is  no  evidence  before  me  as  to  the  pecuniary  responsi- 
bility of  the  Dudleys,  if  the  contract  is  a  valid  one,  ooe 
wliich  can  be  enforced,  \\\e  eom^Vixvwwit  is  entitled  to  the 
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claim  and  the  advantages  to  be  derived  from  it.     Again,  tlic 
objection  made  by  the  defendant's  counsel  in  this  connection, 
that  the  complainant  has  a  complete  and  adequate  remedy  at 
Win  the  premises,  comes  too  late.     As  before  remarked, 
the  defendant  has  answered.     In  his  answer  he  makes  no  ob- 
jection on  this  ground.     The  complainant  has  replied  to  the 
ttswer,  and  testimony  has  been  taken   on  both  sides.     It  is 
too  late  for  the  defendant  to  make  this  objection.     Aitornei/ 
Gmeral  v.  Pumwrt,  5  Paige  620,  626  ;    Underhlll  v.  Van 
CoHlanOt,  2  Johns.  Ch.  339,  369  ;    Flint   v.    Clark,   supra ; 
Stmi's  %  P/.,  §  488 ;    1   Danieirs  Ch.  Fr.  (4(h  cJ.)   550, 
nofe3. 

Although  the  court  may,  of  its  own  accord,  dismiss  the 
hill,  where  it  appears  on  the  hearing  that  the  complainant 
Ijas  a  complete  and  adequate  remedy  at  law,  notwithstanding 
^he  objection  was  not  taken  in  the  pleadings  of  the  defendant, 
3ornotice<l  in  the  argument,  yet,  under  such  circum.stanccs, 
or  verv  obvious  reasons,  it  is  the  dutv  of  the  court  to  retain  the 
s>use,  provided  it  l>e  competent  to  grant  relief  and  have  jiiris- 
'iotion  of  the  subject  matter.  Flint  v.  Clark,  supra.  This 
^^^t  has  jurisdiction  in  the  case,  and  is  quite  competent  to 
^^t  relief.  But  it  is  further  objected  by  the  defendant's 
''^§el,  that  the  contract  in  this  case  is  unilateral,  and  it  is 
^^ted  that  therefore  this  court  will  not  enforce  it,  beaiuso 
*^e  want  of  mutuality.  It  will  be  observed  that  the  agree- 
^t  is  upon  the  expresseil  consideration  of  one  dollar,  and 
^  by  it  the  creditors  who  signed  it,  bound  themselves  to 
%n  and  transfer  to  the  complainant  their  several  claims 
■inst  U.  H.  Dudley  &  Co.,  on  the  settlement  therefor  by 
•  complainant,  at  the  rate  of  twenty-five  cents  on  the  dollar, 
l)e  settled  by  notes  of  U.  II.  Dudley  ct  Co.,  endorsed  by 
itting  cV:  Co.,  to  be  dated  May  27th,  1872,  provided  the 
itlements  were  made  and  the  notes  delivered  on  or  before 
me  5th,  1872;  otherwise  the  assignment  was  to  be  null  and 
id.  It  is  admitted  that  the  complainant  is  in  no  default  or 
jhes,  and  that  the  notes  were  tendered  to  the  defendant 
cording  to  the  agreement,  and  at  the  time  stipulated.     The 
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defendant  did  not  withdraw  from  the  contract  until  afler  the 
tender.  By  the  tender,  the  complainant  accepted  the  offer  to 
assign  the  claim.  That  offer  was,  until  that  time,  a  continaiog 
one.  On  its  acceptance  by  the  complainant,  the  contract  was 
complete,  and  that  acceptance  was  of  itself,  a  sufficient  legal 
consideration  for  the  engagement  on  the  part  of  the  defendant. 
1  Parsons  on  Contracts  406 ;  Boston  and  Maine  R,  R,  Co. 
V.  Bai^eU,  5  Cash.  224 ;  Potts  v.  Whitehead,  5  C.  E.  Orm 
65;  Williams  v.  Williams,  17  Beav.  213;  Dowell  v.  Dew,! 
Y.  &  a  a  R.  345 ;  Thombury  v.  BeviU,  Id.  554 ;  Etiam 
V.  HenshaWj  4  Wheat,  225;  Brisban  v.  Boyd,  A^- Paige  17; 
Laning  v.  Cole,  3  Greenes  Ch,  R.  229 ;  HoughunnU  v.  Bok- 
aubin,  3  C.  E.  Green  315 ;  Pinner  v.  Sharp,  8  C  E.  Green 
274.  On  the  acceptance  by  the  complainant,  he  became  in 
equity  the  owner  of  the  claim,  and  was  entitled  to  an  assign- 
ment of  the  note,  which  was  the  evidence  of  it. 

It  remains  to  consider  the  defence  of  mistake  set  up  in  the 
answer.  The  defendant  alleges  that  he  not  only  understood 
that  the  arrangement  was  not  to  be  binding  on  him  unless 
all  the  creditors  entered  into  it,  but  that  he  inquired  of  the 
chairman  of  the  meeting  on  the  subject,  and  received  an 
answer  from  him  to  that  effect.  The  evidence  shows,  concla- 
sively,  that  such  was  not  the  understanding ;  that  the  reason 
why  the  former  arrangement  had  fallen  through  was,  that  it 
was  on  that  condition  ;  that  the  new  arrangement  was  dis- 
tinctly expressed  and  understood  to  be  free  from  that  feature; 
that  the  complainant  was  to  purchase  the  claims  of  such  of 
the  creditors  as  were  or  should  be  disposed  to  sell  to  him  on 
the  terms  specified  in  the  written  agreement,  without  r^ard 
to  the  claims  of  the  other  creditors,  with  whom  he  was  to 
make  such  arrangement  as  he  might  be  able.  In  the  next 
place,  the  written  agreement  contains  no  provision  that  it  was 
not  to  be  binding  on  those  who  signed  it  unless  it  was  signed 
by  all  the  creditors.  The  chairman  of  the  meeting  swears 
positively,  that  he  made  no  statement  to  the  defendant  soch 
as  the  defendant  testifies  to  on  this  score.  That  the  defendant 
understood  the  agreement  according  to  its  terms,  appears  also 
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rom  hifl  letter  to  Messrs.  U.  H.  Dudley  &  Co.  returning  the 
lotes.  His  language  there  is  :  ^'  At  the  last  meeting  of  your 
creditors,  at  the  Astoc  House,  Messrs.  Cutting  &  Co.  said,  if 
hey  could  not  get  all  the  creditors  to  sign,  that  they  reserved 
he  right  to  reject  the  affair.  I  find,  on  inquiry,  that  quite  a 
lumber  have  refused  to  sign  off,  therefore  I  return  your 
)apers.''  He  does  not,  in  that  letter,  state  that  the  under- 
standing was  that  the  agreement  was  not  to  be  binding  on 
he  signers  unless  all  the  creditors  should  sign  it,  but  that 
wUtting  &  Co.  reserved  the  right  to  refuse  to  carry  out  the 
igreement  unless  all  the  creditors  should  sign  it.  In  his 
etter  of  June  .7th,  1872,  to  the  complainant,  in  answer  to  the 
omplainant's  letter  to  him  of  that  date,  he  refers  to  the  state- 
tient  contained  in  the  last  mentioned  letter  as  being  what  he 
nderstood  from  the  chairman  of  the  meeting.  The  agree-, 
lent  is  explicit  in. its  terms.  It  is  an  agreement  by  the  cred- 
tors  who  signed  it,. to  sell  their  claims  to  the  complainant  on 
be  terms  there  specified,  to  be  strictly  performed  ;  time  being 
f  the  essence  of  the  contract ;  and  with  the  proviso  that  no 
obligation  should  arise  from  the  agreement,  as  far  as  the  com- 
plainant was  concerned,  unless  all  the  creditors  should  sign, 
^ow,  is  it  probable  that  the  defendant  was  mistaken  as  to  th^ 
erms  of  the  agreement  ?  The  proceedings  of  the  meeting  of 
rreditors  were  open  to  all  who  were  present.  There  appears 
0  have  been  no  concealment,  or  attempt  at  concealment. 
The  reason  of  the  failure  of  the  former  effort  was  known 
:o  all  through  the  circular,  and  besides,  it  was  stated  at  the 
meeting,  by  the  complainant.  It  was  because  of  the  refusal 
>f  some  of  the  creditors  to  accept  the  terms  of  the  arrange- 
ment, which  required  the  concurrence  of  all  the  creditors  to 
render  it  effectual.  The  creditors  present,  called  on  the  com- 
plainant for  a  proposition,  and  he  made  one,  the  basis  of 
A'hich,  was  entire  freedomon  his  part  and  obligation  on  the 
part  of  the  creditors  who  should  sign  to  sell  their  claims  to 
bim,  notwithstanding  the  refusal  of  any  or  all  others.  The 
?hairman,  whose. firm  was  a  creditor  to  the  amount  of  §28,000, 
n   his  testimony  says:   "I  .did   not  say  to  any  one  at  that 


276  CASES  IN  CHANCERY. 


Cutting  V.  Dana. 


meeting,  that  the  creditors  who  signed  the  pa[>er,  were  Dot 
bound,  unless  all  signed  it;  the  very  object  of  the  meetiDg 
was  to  avoid  that.''     In  his  cross-examination  he  savs;  **  1^ 
was  proposed  and  pas3e4   by  resolution,  that  Mr.  Cutting 
should  take  assignments  of  the  claims  of  the  creditors  who 
were  there,  at  twenty-five  cents  on  the  dollar,  and  take  the 
assets  of  Dudley  &  Co.     The  agreement  was,  that  those  wUo 
signed  the  paper,  were  bound  to  take  twenty-five  cents  on  th^ 
dollar  and  assign  their  claims,  while  it  was  left  optional  witl^ 
Mr.  Cutting  to  be  bound  -by  it  or  not.     I  think  the  agree- 
ment said  that  Mr.  Cutting  was   not  bound,  unless  he  ol>- 
tained  the  signatures  of  all  the  ci-editors."     Mr.  Dempster,  ^ 
creditor  to  the  amount  of  about  ?  15,000,  testifies  that  llic"- 
Cutting  rose  and  stated  to  the  meeting  that,  owing  totheun^ 
willingness  of  a  number  of  creditors  to  accept  the  terms  pro- 
poserl   at  the  former  meeting,  the  arrangement  had  failed 
through  and  that  he  withdrew  from   it,  and  the  creditor^r 
after  considerable  talk  and  discussion  of  the  subject,  urge^ 
him  to  make  another  eflfbrt,  and  he  proposed  to  the  meeting 
that    he  would    buy  their  claims  at   twenty-five    per  oent-y 
changing  the  time  from  four,  eight  and  twelve  months,  to  si^ 
and    twelve  months,  and    changing  the  dates  of  the  not^^ 
from  February  to  May,  as  he  thinks,  the  date  of  the  meeting:  t 
that  there  was  considerable  discussion  over  it,  and  considern-^ 
ble  efforts  made  to  induce  some  who  were  there  to  agree  to  it  r 
that   these  efforts  were  made  by  different  gentlemen,  cre<*^ 
itors;  that  the  majority  of  the  creditors   were  very  anxioi** 
that  the  matter  should  be  carried  out,  for  fear  that  otherwi^ 
they  would  get  nothing ;  that  his  impression  is,  that  final'y 
every  body  in  the  room  agreed,  but  one;  that  the  majorit.^ 
were  quite  anxious  that  the  few  who  had  held  out  should 
come  in  ;  that  all  the  creditors  were  not  present,  but  all  wh^ 
were,  he  thinks,  agreeil  to  it  but  one,  and  he  was  a  foreigner 
by  his  accent ;  he  seemed  to  think  the  other  creditors  shoiH 
make  him  whole  ;  that  the  agreement  was  read  before  it  w«* 
signed  ;  that  the  witness  objected  to  the  wording  of  the  agree* 
ment,  saying  to  the  meeting,  that  those  of  them  who  sold  theif 
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ms  to  Mr.  Cutting,  were  bound,  while  those  who  did  not 
1  or  were  not  present,  might  not  be  bound,  and  he  pro- 
xl  an  amendment  to  the  agreement,  stipulating  that  the 
?s  should  be  given  on  the  5th  of  June ;  that  the  amend- 
it  was  incorporated  into  the  agreement ;  that  some  one 
ed  on  Mr.  Cutting  to  give  the  names  of  those  who  were 
rilling  to  sign,  and  the  witness  volunteered  to  go  and  see 
1  of  them  as  he  thought  he  could  influence,  because  he  felt 
id  that  if  they  did  not  get  more  to  sign  than  had  ex- 
«ed  their  willingness  to  sign,  Mr.  Cutting  would  not  carry 
lit ;  that  in  going  over  the  names  of  those  who  had  re- 
il  to  sign,  Mr.  Cutting  named  two  or  three  who,  he  said^ 
lid  not  sign,  and  said  it  was  of  no  use  to  go  and  see  them, 
said  their  amounts  were  not  large,  and  if  the  witness  could 

him  in  getting  the  signature  of  Knauth,  Knachod  and 
ine,  and  the  officer  of  some  bank,  whose  name  the 
less  cannot  recall,  and  some  other  firm,  he  thinks  in  Ex- 
Qge  Place,  that  although  the  others  did  not  sign,  he  would 
y  it  out;  that  this  conversation  was  public  in  the  audi- 
3  of  the  meeting;  that  the  understanding  was,  and  the 
lerstanding  of  the  meeting  was,  that  those  who  signed, 
e  bound,  while  it  was  left  optional  with  Mr.  Cutting  to  be 
nd  by  the  agreement  or  not ;  and  the  witness  wanted  to 
it  that  option  to  the  5th  of  June ;  that  neither  the  presi- 
t,  nor  any  one  else,  announced  at  that  meeting,  that  the 
ties  signing  were  not  bound,  unless  all  signed,  but  on  the 
trary,  at  the  preceding  meeting,  the  consent  of  all  was 
essary,  as  had  been  reported  to  him  by  his  partner,  (the 
aess  was  not  present  at  the  former  meeting,  but  his  firm 

represented  there  by  his  partner,)  and  this  was  a  substi- 
id  arrangement.  On  cross-examination  he  says,  that  the 
mgement  at  the  second  meeting  was,  that  those  of  the 
litors  who  signed,  should  give  Mr.  Cutting  until  the  5th 
June  to  decide  whether  he  would  buy  their  claims  at 
nty-five  cents  on  the  dollar  or  not,  with  the  change  in  the 
e  mentioned ;  that  they  were  bound  to  sell,  but  he  was 
bound  to  buy,  and  that  they  could  not  take  any  legal  pro- 
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<;eecliDgs  until  after  the  5th  of  June,  to  secure  themselves  ^ 
Any  other  way.     He  ftirther  says,  that  the  agreement  ^vas 
read,  but  by  whom  he  cannot  say,  but  thinks  by  Mr.  Chap- 
man, (the  chairman ;)  that  objection  was  made  to  the  agree- 
iment  that  it  left  it  optional  for  an  indefinite  period  with  Mr. 
Cutting  to  carry  out  the  bargain  or  not ;  that  he  made  the 
objection  himself,  because  he  thought  the  time  ought  to  b^ 
limited  when  that  option  should  expire.     Mr.  Day,  also  ^ 
creditor,  swears  that  he  was  present  at  the  meeting,  and  thfli^ 
it  was  perfectly  understood  there  that  all  the  creditors  woul^ 
not  sign,  and  that  the  only  creditor  at  the  meeting  who  di^ 
not  sign  was  Mr.  Oliva,  who  said  he  would  not  sign  it  unle^^ 
he  got  one  hundred  cents  on  the  dollar.     He  says,  that  ^-^ 
.the  first  meeting,  it  was  talked  over  generally  whether  tl^* 
.agreement  then  made,  was  binding  unless  all  signed,  and  ^^ 
was  the  distinct  understanding  that  it  was  not;   that  ttm^ 
.matter  was  discussed  at  the  second  meeting ;  that  parties  sigci^* 
ing  were  bound  to  sell  their  claims  to  Mr.  Cutting,  wheth^^ 
others  did  or  not ;  that  Mr.  Chapman  read  the  agreement  an^ 
a  great  many  wanted  to  know  what  was  the  effect  of  tb^ 
Agreement  if  they  signed  it,  whether  they  were  holden  aod 
Mr.  Cutting  not,  and  Mr.  Chapman  said,  in  his  opinion,  they 
were- holden;    and  he  adds,  "we  signed  with  that  under- 
standing;   I  did,  I  know,  and  it  was  fully  explained  aod 
discussed."     He  says,  the  matter  was  freely  discussed,  and 
Mr.  Oliva  would  not  accept  it  and  left  the  room ;  that  the 
expression  of  the  meeting  was  most  emphatic  that  any  man 
signing    the  agreement   was   holden,  irrespective  of  other 
creditors  signing  it ;  that  the  expression  was  ascertained  br 
discussi(m ;  that  there  was  no  vote  taken  on  it ;  that  thert 
were  different  views  on  the  subject,  and  that  it  was  known  that 
ihere  were  several  who  would  not  come  into  the  arrangement 
He  says,  he  thinks  some  of  the  parties  had  counsel  present; 
that  he  thinks  Mr.  Oliva  and  others  had  their  counsel  there. 
The  mistake  which  the  defendant  sets  up  in  his  answer  is  not 
proved. 

There  will  be  a  decree  for  the  complainant 
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ullock's  Executors  vs.  Woodward  and  others. 


>lication  to  set  aside  a  sheriiTs  sale  on  the  ground  of  unfairness, 
;  from  an  alleged  misunderstanding  as  to  the  manner  of  sale  and 
lount  and  apportionment  of  encumbrances,  refused. 


I  petition  to  set  aside  sheriff's  sale. 

•.  Williavh  H.  Vredenbuyyh,  for  the  petitioner. 

•.  G.  S.  Cannon,  for  the  purchaser. 


[E  Chancellor. 

»plication  is  made  by  Robert  Woodward,  who  was  the 
r  of  the  equity  of  redemption  of  the  mortgaged  premi- 
*dered  to  be  sold  in  this  cause,  to  set  aside  a  sale  made 
he  sheriff  of  Monmouth  under  the  execution.  The 
id  of  the  application  is  the  alleged  unfairness  of  the 
arising  from  a  misunderstanding  said  to  have  existed  on 
art  of  persons  present,  who  intended  to  bid  in  the  prop- 
as  to  the  manner  of  sale  and  the  encumbrances  to  which 
remises  would  be  subject  in  the  hands  of  the  purchaser, 
unfairness  alleged  is  claimed  to  have  arisen  from  the 
uncement  made  by  the  deputy  sheriff  by  whom  the 
Brty  was  put  up  for  sale  and  cried  off,  that  the  premises 
sold  subject  to  all  prior  encumbrances.  The  property 
lestion  was  the  second  tract  mentioned  in  the  execution, 
known  as  the  homestead.  The  first  tract,  which  was 
k  off  just  before  tlie  second  was  put  up,  was  sold  sub- 
to  the  encumbrance  of  a  mortgage  called  the  Cox  mort- 
,  upon  it,  the  holder  of  that  encumbrance  not  having  been 
s  a  party  to  the  suit.  The  execution  commanded  the 
>f  the  two  tracts,  separately,  and  that  out  of  the  pro- 
;  of  the  sale  of  the  first,  the  complainant  should,  in  the 
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first  place,  be  paid  $5900.96,  with  interest  and  costs,  and 
that  out  of  the  proceeds  of  the  sale  of  the  homestead,  the 
sheriff  should  first  pay  to  Edward  Black,  executor  of  Job 
Black,  deceased,  §4825.'50,  with  interest  and  costs,  and  then 
to  the  complainants  any  balance  of  the  debt,  interest,  and 
costs  remaining  unpaid.     There  'appears  to  have  been  no 
misunderstanding  as  to  the  sale  of  thje  first  tract,  but  it  is  al- 
leged that,  that  tract  having  been  sold  subject  to  the  Cox 
mortgage,  the  announcement  made  by  the  deputy  sheriff,  that 
the  sale  of  the  homestead  was  to  be  made  subject  to  all  prior 
encumbrances,  induced  some  of  those  present  at  the  sale  to 
conclude  that  that  property  was  to  be  sold  subject  to  the 
Black  mortgage.     The  first  mortgage  was  struck  off  to  An- 
thony Bullock,  one  of  the  complainants,  at  $1 700,  and  the 
homestead  was  struck  off  to  him  at  $5100.     By  the  will  of 
Robert  Woodward,  Sen.,  legacies  to  the  amount  of  §14,000 
were  charged  on  a  farm  called  the  Lippincott  Place  and  the 
homestead.     It  was  estimated  that  the  homestead  ought  te 
pay  one-half  of  the  legacies,  and  on  that  half  interest  was 
in  arrear,  so  that  the  encumbrance  of  the  legacies  on  the 
homestead  property  amounted  to  about  $7450.     The  pric« 
paid  by  Mr.  Bullock  for  that  property,  therefore,  was  aboot 
§12,550,  equal  to  about  $70  an  acre,  for  there  are  one  hun- 
dred and  sixtv  acres  of  it.     Soon  after  the  sale  Mr.  Bulloct> 
the  purchaser,  sold   the  homestead  and  made  a  contract  to 
convey  it  accordingly,  to  Dr.  James  M.  Bean,  one  of  the 
bidders  thereon,  at  the  price  of  §14,550.     Much  testinionr 
has  been  taken  by  the  parties,  which  I  have  very  carefully 
examined  and  considered.     It  appears  very  clearly  from  the 
evidence,  that  the  deputy  sheriff  set  up  the  property  for  sale, 
subject  to  all  prior  encumbrances,  and  that  he  made  no  an- 
nouncement or  statement  whatever  to  the  effect  that  theprop^ 
erty  was  to  be  sold  subject  to  the  Black  mortgage.    Dr- 
George  Goodell,  one  of  the  petitioner's  witnesses,  testified 
that  the  deputy  sheriff*  was  asked  "  what  the  encumbrances 
were  in  the  will?"  and  he  said  he  did  not  know;   and  the 
witness  says  that  his  impression  is,  tliat  the  deputy  sberiffi^^ 
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the  sheriif,  in  answer  to  some  one's  question,  stated  that  he 
was  *^  selling  the  petitioner's  interest,  subject  to  the  will." 
All  present  understood  that  the  homestead  was  sold  subject 
to  its  proportion  of  the  legacies.     It  is  claimed  by  the  peti- 
tioner that  the  first  tract  having  been  sold  subject  to  the  Cox 
mortgage,  the  conclusion  was  very  naturally  drawn  by  the 
bidders  present,  or  some  of  them  at  least,  that  the  homestead 
was  sold  in  like  manner,  subject  to  the  Black  mortgage,  that 
being  an  encumbrance  prior  to  the  complainants'  mortgage. 
It  is  alleged  that  Mr.  Bullock,  the  purchaser,  was  himself 
under  this  erroneous  impression  during  the  bidding,  up  to 
the   time  when  the  property  w^as  standing  at  a  bid,  (which 
was    Dr.  Bean's,)  of  $1400,  and  that  then  the  sheriff*,  who 
was  present,  told  him  that  that  money  would  go  to  the  Black 
mortgage,  whereupon   Mr.  Bullock   made  a   bid  of   $4000. 
But    Mr.  Bullock  testifies  that  he  fully  understood   the  mat- 
ter before  the  sheriff*  spoke  to  him  on  the  subject,  and  it 
appears  that  he  had  taken  pains  to  inform  himself  before 
the    sale,  as   to   how,  and    subject   to   what   encumbrances, 
^^^    l)roperty   would   be   sold ;    and    not   only   so,   but   he 
had  given  the  benefit  of  his  information  on  the  subject  to 
^^'  Bean,  the  evening  before  the  day  of  the  sheriff* 's  sale, 
^^^   also   at    the   opening   of   the   sale.      Of   the   persons 
^^"o    have   been   produced  as  witnesses   on   behalf  of  the 
P^^>tioner,  Dr.  Bean  is  the  only  one  who  appears  to  have  been 
a  bid^j^j.  ^^  ^jjg  gj^ig^  j^jjj  Ijg  admits  that  he  knew  that  the 
propei^y  was  not  sold  subject  to  the  Black  mortgage,  but  says 
^^^>  in  his  excitement  arising  from  the  contest  in  bidding  on 
^"^  first  tract,  he  became  confused,  and  forgot  it.     His  bidding 
^^  the  homestead  was  done  through  Samuel  Conover.     The 
latter^  however,  is  not  produced  as  a  witness.     The  other 
^^t^esses  of  the  petitioner  who  testify  on  the  subject  are, 
^liver  H.  P.  Emley,  George  Goodell,  John  G.  Meirs,  Gilbert 
^*  lawrie,  and  Edward  B.  Woodward,  a  brother  of  the  peti- 
t^^Uer.    Mr.  Emley  testifies  that  he  did  not  attend  the  sale 
^  ^  purchaser,  and  did  not  want  to  buy ;  that  he  took  no 
^^terest  in  it,  and  was  not  there  when  the  execution  and  con- 
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(litions  of  sale  were  read.     Dr.  Goodell  was  the  holder  of  an 
encumbrance  of  about  $2000,  subsequent  to  the  complaioaDts 
mortgage.     He  says  he  came  to  look  after  his  debt,  and  that 
he  knew  what  the  encumbrances  against  the  property  were» 
from  a  statement  which  he  had  obtained  from  his  counsel  - 
He  gives  as  his  reason  for  not  making  further  inquiries,  th»^* 
he  was  satisfied  that  the  property  would  not  bring  enough  t<^ 
pay  his  claim,  and  he  says  he  will  not  say  he  would  hav^ 
given  the  amount  of  the  encumbrances  for  the  property,   ff^ 
does  not  appear  to  have  made  a  bid  upon  it.     Mr.  Meir^ 
attended  the  sale,  intending,  he  says,  to  buy  the  property,  i^ 
it  did  not  bring  more  than  $90  an  acre.     He,  however,  mad^ 
no  bid  upon  it,  and  admits  that  he  gave  to  Mr.  Bullock  as  B 
reason  (he  says  he  gave  it  as  one  reason)  for  not  bidding,  that 
he  did  not  know  what  amount  of  interest  was  due  on  tb^ 
legacies.     Mr.  Lawrie  attended  the  sale,  he  says,  to  bid  on 
the  property,  to  prevent  it  from  being  sacrificed  ;  but  he  did 
not  bid  on  it.     He  seems  to  have  taken  no  steps  to  inform 
himself  as  to  the  encumbrances.  He  says  he  heard  the  execution 
read.     Edward  B.  Woodwanl  did  not  bid,  and  does  not  appetf 
to  have  been  present  with  an  intention  to  bid.     On  the  other 
hand,  the  person,  Mr.  William  \V.  Conover,  who  bid  against 
Mr.  Bullock  from  the  bid  of  $4000,  testifies  that  he  heard  all 
the  conditions  of  the  sale  read  ;  that  he  understood  from  the 
sheriff  that  the  one  hundred  and  sixty  acres  were  sold  subject 
to  a  legacy  of  about  $7000 ;  that  he  bid  for  the  property  with 
that  understanding,  and  declined  advancing  his  bid  beyond 
?5050 ;  that  the  sheriff,  at  the  sale,  in  reply  to  a  statement 
by  some  one  that  the  premises  were  sold  subject  to  the  Black 
mortgage,  said  openly,  that  they  were  not  sold  subject  to  that 
mortgage.     This  witness  testifies  that  he  has  attended  sheriffs 
sales  frequently  in  Monmouth  county,  and  never  saw  a  fciKT 
sale  conducted  than  that  was.     The  price  at  which  the  prop- 
erty was  struck  off  to  Mr.  Bullock,  affords  no  reason  for  setting 
aside  the  sale.     Five  witnesses  are  produced  hy  him,  fifo"* 
whose  testimony  it  appears  that  the  price  was  all  that  the 
property  could  be  reasonably  expected  to  bring  at  a  foced 
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sftle.    It  is  proved  that  Dr.  Bean  regarded  the  price  whieb 
he  agreed  to  pay  Mr.  Bullock  for  the  property  as  a  high  ©ne, 
and  one  which  he  would  not  have  been  willing  to  give  for  it^ 
butt  for  the  fact  that  he  desired  to  own  it  because  it  reminded 
him,  in  its  hilliness,  of  his  old  home  in  New  Hampshire. 
The  sale  was  fairly  conducted.     There  was  a  large  number  of 
persons  present,   from  seventy-five  to  one  hundred.      No- 
inokproper  or  unfair  conduct  is  imputed  to  the  sheriff,  or  his- 
deputy.    From  twenty  minutes  to  half  an  hour  was  occupied 
in  selling  the  property,  including  an  intermission  of  five  min- 
utes.   The  deputy  sheriff  had  the  execution  there,  and  read 
^^  in  the  hearing  of  the  persons  present  at  the  sale.     The  pur- 
chaser appears  to  have  taken  pains  to  induce  others  to  buy. 
Be  testifies  that,  while  the  property  was  being  sold,  he  stepped 
^cis.  into  the  crowd  and  told  them,  the  bid  being  then  $4600, 
that    the  property  was  being  cried  at  $12,100,  including  its 
share  of  the  legacies,  and  that  he  thought  it  was  worth  a  little 
^<^J*e.    But  it  is  urged  that  the  property  was  sold  at  a  disad- 
vantage, because  there  had  never  been  any  apportionment  of 
^^  legacies.     But  the  petitioner's  witness,  Gilbert  S.  Lawrie, 
testifies  that  he  had  heard  about  the  encumbrance  of  the  lega- 
^^^  from  a  dozen  sources  ;  that  the  petitioner,  among  others,. 
^Id  him  about  it,  and  that  it  was  the  general  talk  of  the 
Neighborhood  ;  that  they  said  it  was  $14,000  on  all  the  prop- 
erty, supposed  to  be  $7000  on  the  petitioner's  property,  with 
t\ro  years'  interest  on  $5000  of  it,  and  that  the  petitioner  told 
hioL  that  that  was  the  amount  of  the  encumbrances  under  the 
\rill,  and  the  witness  adds,  that  before  the  sale  he  had  written 
it  down.     The  deputy  sheriff  testifies  that  he  heard  the  peti- 
tioner and  his  brother  Edward  stating  something  about  the 
l^acies  before  the  sale  began.     It  appears,  also,  that  by  agree- 
ment between  the  owners  of  the  property  charged  with  the 
legacies,  the  petitioner  was  to  pay  in  respect  of  his  ownership 
of  the  homestead,  the  interest  of  one-half  of  the  legacy  of 
$14,000. 

I  see  no  reason  for  setting  aside  the  sale.     The  petitioa 
will  be  dismissed,  with  costs. 
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Tompkins  vs.  Hortox  and  others. 

1.  Tlie  title  of  a  purchaser  at  a  sherifl's  sale  under  an  execution,  l<^u*" 
upon  a  judgment  recovered  under  a  mechanics'  lien,  general  as  again?t  the 
owner  and  special  as  against  the  lands,  is  paramount  to  all  encumbrances 
put  upon  the  property  after  the  commencement  of  the  building. 

2.  A  mortgagee  is  not  an  "  owner  '^  within  the  meaning  of  the  mechanic* 
lien  law,  and  is  not  entitleil  to  notice  of  a  suit  upon  a  lien  claim.  The 
owner  of  the  legal  estate  is  alone  to  be  made  a  party. 


On  final  hearing. 

3L\  John  Linn,  for  complainant. 

3Ir,  J,  Divon,  for  defendant,  Gordon  Farmer. 

The  Ciianceli.ou. 

The  bill  is  filed  to  foreclose  a  mortgage  for  §22,300  and 
interest,  given  by  "  The  Building  and  Improvement  Associa- 
tion of  Hudson  County,"  to  the  complainant,  dated  June  W) 
1870,  and  recorded  on  the  9th  of  that  month,  on  premise 
known  as  the  Magnolia  Hotel  property  at  Toms' river,  m 
Ocean  county.     On  the  20th  of  July,  1870,  the  Associatioa 
gave  to  John  G.  Trusdell  and  Morris  K.  Crane,  a  mortgage^ 
now  owned  by  the  former,  for  $13,000  and  interest,  upon  the 
same,  with  other  property.     This  mortgage  was  recorded  on 
the  20th  of  July,  1870.     On  the  1st  of  September,  1870,  the 
Association  conveyed  the  premises  described  in  the  complain' 
ant's  mortgage,  in  fee  simple,  to  Morris  K.  Crane.    The  deed, 
however,  was  not  recorded  until  the  26th  of  October,  1870* 
The  Association  acquired  the  premises  in  fee  simple,  by  deed 
from  John  B.  Horton  and  wife,  dated  April  11th,  1870, 
recorded  on  the  6th  of  May,  following.     In  1870,  the  Asso- 
ciation built  a  building  for  a  hotel  on  the  premises.    B  ^ 
begun  before  May,  and  finished  about  the  following  J^'f* 
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a  lien  claims  were  filed  under  the  mechanics'  lien  law, 
rk  and  materials  done  and  furnished  for  this  building. 
Df  these  claims  were  filed  on  the  30th  of  September, 
others  on  the  4th  of  October  in  that  year,  and  others 
28th  of  the  last  mentioned  month,  the  23d  of  Novem- 
lowing,  the  7th,  23d  and  24th  of  January,  and  the  22d 
ruary  and  the  8th  of  June,  1871.  Those  filed  on  the 
)f  September  and  4th  of  October,  1870,  were  filed 
t  the  Association  only,  as  builder  and  owner.  The 
3  Crane  had  not  then  been  recorded.  The  others  were 
jainst  the  Association  as  builder,  and  Cnine  as  owner, 
lents,  general  as  against  the  Association  and  special  as 
premises,  were  duly  obtained  on  these  liens,  and  the 
of  Ocean  county  sold  the  premises  under  executions  on 
udgments,  to  John  B.  Horton,  on  the  30th  of  August, 
for  §27,000.  Horton,  on  the  same  day,  mortgaged  the 
les  to  Gordon  Farmer,  trustee,  to  secure  the  payment  of 
$14,000,  with  interest. 

bill  states  the  above   mortgages  and  judgments,  and 

judgments.     It  does  not  refer  to  the  character  of  the 

ents  upon  the  lien  claims,  nor  to  the  alleged  effect 

the  lien  law,  of  the  sale  under  the  writs  o£  fieri  facias 

thereon,  but  after  stating  that  the  property  was  sold  by 

eriff  of  Ocean  to  Horton,  under  those  writs,  it  alleges 

he  estate  of  Morris  K.  Crane  in  the  land,  was  thereby 

^ed,  and  charges  that  the  conveyance  by  the  sheriff, 

and  by  virtue  of  that  sale,  was  made  subsequent  to  and 

iiU  notice  of  the  complainant's  mortgage.     It  makes  a 

large  in  reference  to  the  mortgage  to  Farmer.     The  bill 

in  the  usual  way,  foreclosure  and  sale,  but  for  no  other 

1  relief. 

•don  Farmer,  in  his  answer,  insists  that  the  deed  to 
D  passed  a  title  in  fee  simple,  free  from  the  encum- 
5  of  the  complainant's  mortgage  and  that  of  Trusdell, 
irther  insists,  that  by  the  mortgage  given  by  Horton  to 
lie  title  of  the  latter  as  mortgagee  under  a  mortgage 
to  him  by  the  Association,  en  the  premises  described  in 

L.   X.  T 
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the  complainant's  mortgage,  to  secure  the  payment  of  $25,000, 
of  which  $10,000  was  for  purchase  money  of  the  lanef,  and 
$15,000  for  money  advanced  for  erecting  the  building,  passed 
to  Farmer.     This  mortgage  is  dated  April  llth,  1870,  and 
was  recorded  on  the  13th  of  the  same  month.     Trasddl,  by' 
his  answer,  alleges  that  before  the  conveyance  to  Crane,  tb^ 
latter  assigned  to  him,  verbally,  his  interest  in  the  mortgage 
from  the  Association  to  them,  and  he  claims  that,  tbcrefbre> 
the  merger  set  up  in  the  bill,  of  Crane's  title  to  the  mortgage 
by  reason  of  the  conveyance  to  him,  did  not  take  place. 

The  questions  presented  on  the  argument  of  this  cause  are, 
whether  the  sale  to  John  B.  Horton,  under  the  lien  daim&y 
passed  the  title  to  the  land  free  of  the  encumbrance  rf  tli^ 
mortgages  which  were  executed  and  recorded  after  the  com-' 
mencement  of  the  building ;  whether  the  interest  of  Joho 
B.  Horton,  under  the  mortgage  given  to  him  by  the  Building 
and  Improvement  Association  of  Hudson  county,  passed  hy 
his  mortgage  to  Gordon  Farmer,  and  whether  the  interest  o* 
Morris  K.  Crane  in  the  mortgage  given  to  John  G.  Tmsdell 
and  him  merged,  on  the  conveyance  of  the  premises  by  tb« 
Association  to  him. 

The  evidence  shows,  and  it  was  assumed  and  admitted  on 
the  hearing,  that  the  building  was  commenced  prior  to  May, 
1870.     It  is  admitted  that  notice  was  given  to  the  Associa- 
tion and  Crane,  as  land  owners,  according  to  law,  and  no 
question  is  raised  as  to  the  regularity  of  the  lien  proceedings} 
or  the  judgments  or  sales  thereunder.     It  appears,  indeed, 
that  as  to  some  of  the  demands,  the  lien  claims  were  filed 
against  the  Association  as  owner,  after  the  sale  to  Crane,  and 
it  also  appears  that  at  that  time,  the  deed  from  the  Associa- 
tion to  Crane  was  not  recorded.     But  all  the  other  claims 
were  filed  against  the  Association  as  builder,  and  Crane  as 
owner.     The  sale  by  the  sheriff,  was  under  the  executions 
issued  on  all  these  judgments.     The  principal  qaestion  to  te 
decided  is,  whether  the  title  thus  conveyed  is  good  against 
the  mortgage  of  the  complainant  and  that  of  Trosdell.    Tbe 
eleventh  section  of  the  original  act  of  the  mechanioB'  lien  k^; 
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{Nix.  Dig.  574,)  declares  that  the  deed  shall  convey  to  the 
purchaser  the  building  free  from  any  former  encumbrance  on 
the  lands,  and  shall  convey  the  estate  in  the  lands  which  the 
owner  had  at  or  at  any  time  after  the  commencement  of  the 
building,  within  one  year  before  the  Bling  of  the  claim,  sub- 
ject to  all  prior  encumbrances,  and  free  from  all  encumbrances 
or  estates  created  by  or  obtained  against  such  owner  after- 
wards, and  from  all  estates  and  encumbrances  created  by  deed 
or  mortgage  made  by  such  owner  or  any  claiming  under  him, 
and  not  recorded  or  registered  in  the  office  of  the  clerk  of 
the  county,  at  the  commencement  of  the  building.  The  first 
section  of  the  supplement  of  March  14th,  1863,  provides  that 
the  sale  shall  convey  the  estate  of  the  owner  in  the  lands  and 
in  the  buildings,  subject  to  all  mortgages  and  other  encum- 
brances created  and  recorded  prior  to  the  commencement  of 
the  building.  The  mortgage  of  the  complainant  and  that  of 
Trusdell,  were  both  taken  after  the  building  was  commenced. 
If  the  statutory  directions  as  to  parties  to  the  lien  claim  have 
been  observed,  the  result  necessarily  follows,  that  the  title 
£ux][uired  by  Horton  under  the  lien  claims,  is  superior  to  all 
the  encumbrances  which  were  put  upon  the  property  by  the 
AsBOciation  after  the  commencement  of  the  building. 

But,  it  is  urged  by  the  counsel  of  the  complainant  and 
Trusdell,  that  those  mortgagees  have  had  no  notice  of  the 
suits  upon  the  lien  claims  under  which  the  property  was  sold, 
and  by  virtue  of  which  these  encumbrances  are,  it  is  claimed, 
wholly  cut  off,  and  they  insist  that  those  mortgagees  were  en- 
titled to  such  notice,  and  could  not  be  deprived  of  their  liens 
without  it.  Unless  they  were  owners  within  the  meaning  of 
the  act,  they  were  not  entitled  to  notice,  and  their  encum- 
brances are  cut  off  by  the  sale.  \ 

The  act  declares  who  shall  be  parties  to  the  suit  for  en- 
forcement of  the  lien,  and  what  proceedings  shall  be  taken, 
and  in  what  tribunal  they  shall  be  instituted.  It  is  not  in 
this  court,  but  in  a  court  of  law — ^in  the  Circuit  Court  of  the 
county ;  not  by  bill  in  equity,  nor  by  action  in  which  all 
parties  interested  in  the  land  shall  be  notified,  but  by  sum- 
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mons,  to  be  directed  to  and  served  on  the  builder  and  owner 
of  the  land.     Though  the  Supreme  Court  has  passed  upon 
the  question  as  to  who,  as  between  the  owner  at  the  time  of 
the  commencement  of  the  building,  and  the  owner' at  the 
time  of  filing  the  lien,  is  to  be  regarded  as  the  "owner" 
within   tlie  meaning  of  the   law,  {Edxcards   v.   Derrichm, 
4  Dutchei'  39 ;   liobins  v.  j?unn,  5    Vroom  322,)  the  ques- 
tion now  before  me  does  not  appear  by  any  reported  case  to 
have  been  passed  upen,  either  in  that  court  or  this.    In  the 
case  first  cited,  the  late  Justice  Vredenburgh,  in  the  opinion      ] 
delivered   by  him,  held,  that  so  far  as  it  relates  to  the  eu- 
forcement  of  the  lien,  the  proceeding  under  the  statute  is  a 
chancery  proceeding,  and  tliat,  therefore,  all  encumbrancers 
w^hose  interests  are  to  be  affected,  should  be  made  parties? 
and  that  no  encumbrancer  can  be  deprived  of  his  interest  i»^ 
the  land  sold  by  virtue  of  the  lien,  unless  he  shall  have  heeo^ 
made  a  party  to  the  suit,  and  duly  notified,  accordingly.    H^ 
held  tiiat  the  word  "  owner  "  in  the  act,  includes  all  encuiu-' 
brancers,  all  who  are  interested  in  the  property,  to  sell  which 
the  proceedings  are  taken.     That  the  act  will  not  bear  this 
construction,  appears  to  me  to  be  clear  from  its  language. 
It  will  appear  from  an  examination  of  the  act  that  the  legis- 
lature, by  the  term  "owner,"  intended  to  designate  the  per- 
son   for   whom,   as   owner   of   the   land,    the    building  is 
erected.     The  act  provides,  by  its  third  section,  for  the  re- 
tention by  the  owner  or  owners  of  any  building,  of  ti^ 
amount  due  and  unpaid,  after  demand,  to  any  journeynuiB 
or  laborer  who  shall  have  done  work  on  the  building,  or  ma- 
terialman who  shall  have  furnished  materials  therefor,  out 
of  the  amount  owing  by  such  owner  or  owners  to  the  master 
workman  or  contractor.     It  is  evident  that  by  the  word 
"owner,"  in  this  section,  is  meant  the  person  for  whom, as 
the  owner  of  the  land,  the  building  is  constructed. 

By  the  fourth  section  it  is  enacted,  that  if  any  building  b* 
erected  by  a  tenant,  or  other  person  than  the  owner  of  th« 
land,  then,  only  the  building  and  the  estate  of  such  tenant  or 
other  person  shall  be  subject  to  the  lien,  unless  the  building 
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be  erected  by  the  consent  of  the  owner  of  the  lauds,  in 
writing,  to  be  acknowledged  and  recorded.  It  is  clear  that 
the  term  "  owner''  here,  is  applied  to  the  person  owning  the 
land^  as  distinguished  from  a  tenant  or  from  a  person  who 
may  be  a  mere  possessor. 

The  sixth  section  provides  that  the  Hen  claim  shall  con- 
taia  the  name  of  the  owner  or  owners  of  the  land,  or  of  the 
estate  therein,  on  which  the  lien  is  claimed,  and  by  the  sev- 
enth section  it  is  provided  that  the  county  clerk  in  entering 
the  Hen,  shall  enter  first  the  name  of  the  owner  of  the  build- 
ing and  land  upon  which  the  same  is  claimed. 

The  eighth  provides  that  suit  shall  be  commenced  by  sum- 
iw^ns  against  the  "  builder  and  owner."  The  ninth  provides 
for  the  proceedings  in  the  suit,  and  prescribes  a  special  plea 
for  the  owner. 

By  the  eleventh,  it  is  enacted  that  under  the  special  fieri 

/fl<5tcM,  to  be  issued  according  to  the  tenth  section,  the  sheriff 

Of  other  oflScer  shall  advertise  and  sell  and  convey  the  build- 

^°S  and  lot  in  the  same  manner  as  directed  by  law  in  case  of 

^aaiJs  levied  on  for  debt,  and  that  the  deed  given  by  the 

sheriff  or  oflScer  shall  convey  to  the  purchaser  the  building, 

^^  from  any  former  encumbrance  on  the  land,  and  shall  con- 

^^5^  the  estate  in  the  lands  which  the  owner  had  at  or  at  any 

^^'^e  after  the  commencement  of  the  building,  within  one  year 

"^fVire  the  filing  of  the  claim  in  the  clerk's  office,  subject  to 

^**     prior  encumbrances,  and  free  from  all  encumbrances  or 

®^^tes  created  by  or  obtained  against  such  owner  afterwards, 

fir^cl  from  all  estates  and  encumbrances  created  by  deed  or 

'''^^rtgage  made  by  such  owner  or  any  claiming  under  him, 

^*^^  not  recorded  or  registered  in  the  office  of  the  county 

^^^rk  at  the  commencement  of  the  building. 

The  twelfth  section  limits  the  time  within  which  the  claim 
^^  to  be  filed  and  enforced,  and  provides  for  an  extension  of 
^*^^  time  by  a  written  agreement  to  that  end,  signed  by  the 
^^imant  and  the  land  owner.  It  also  provides  that  suit 
^^all   be  brought  by  the  claimant  in  thirty  days,  on  his  re- 
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ceiving  written  notice  from  the  owner  of  the  land  or  build- 
ings, requiring  him  so  to  eominenoe  his  action. 

By  the  fourteentli  section  all  lien  claims  for  erectiDg  the 
same  building  are  made  concurrent  liens  on  the  building  and 
land,  and  are  to  be  paid  pro  rata  out  of  the  proceeds  of  sale. 
It  provides  that  the  Circuit  Court  shall  have  full  power  to 
adopt  such  rules  of  practice  and  pleading  and  to  make  ill 
such  orders  as  are  necessary  and  proper  to  carry  into  eflect 
the  objects  of  the  act,  and  to  secure  a  proper  disposition  of 
the  proceeds  of  the  sale  among  all  persons  entitled  thereto  by 
the  provisions  of  the  act. 

The  fifteenth  section  provides  that  the  land  owner  desiring 
to  contest  the  claim  and  free  his  house  and  land  from  it,  may 
pay  the  amount  claimed  to  the  county  clerk. 

The  supplement  of  March  9th,  1855,  extends  the  lien  to 
mills  and  manufactories  and  the  lots  whereon  the  same  ar^ 
situated,  for  all  debts  contracted  by  the  owner  or  owners,  or 
by  any  person  with  the  consent  of  such  owner  or  owners,  in 
writing,  for  repairs  of  fixed  machinery,  gearing  or  other  fix- 
tures for  manufacturing  purposes. 

By  the  supplement  of  March  16th,  1859,  a  lien  is  given, 
under  like  provisions,  for  repairs  to  all  buildings ;  the  M&^t 
however,  in  such  case,  is  not  to  be  valid  against  a  bona  fid^ 
purchaser  or  mortgagee,  before  it  is  filed  in  the  county  clerks 
office. 

By  the  supplement  of  April  6th,  1866,  it  is  enacted  that 
the  lien  given  by  the  original  act  or  any  of  its  supplements, 
shall  and  may  be  claimed,  filed,  and  enforced  by  suit  against 
"  the  builder  or  buildei's,  their  executors  or  administratoi^ 
and  against  the  owner  or  owners  of  the  building  and  the  lot 
of  land  and  curtilage,  their  executors  or  administrators.'' 

That  the  act  contemplates  that  no  notiofe  shall  be  given  tP 
any  person,  except  the  contractor  and  the  land  owner,  as  oofl' 
tradistinguished  from  an  encumbrancer,  seems  to  me  to  be 
obvious.  Nowhere  does  it  provide  for  notioe  to  any  en- 
cumbrancer. It  not  only  does  not  recognize  the  right  of  > 
mortgagee  or  judgment  creditor  to  be  made  a  party  to  th^ 
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proceedings^  but  it  expresslj  saves  (§§  11  and  66^)  the 
rights  of  all  encumbrancers,  whose  liens  are  prior  to  the  com- 
menoement  of  the  bailding,  and  in  equally  express  terms, 
[§  11,)  cats  off  those  of  all  subsequent  encumbrancers. 
rbere  appears  to  have  been  no  oversight,  but  direct  legisla- 
tion on  the  subject  of  the  encumbrances.  The  '^  owner ''  is  to 
ye  notified,  and  the  premises  are  to  be  sold  ''  free  from  all  en- 
cumbrances or  estates  created  by  or  obtained  against  the 
)wner  after  the  commencement  of  the  building,  and  from  all 
states  created  by  deed  or  mortgage  made  by  such  owner  or 
my  claiming  under  him,  and  not  recorded  or  roistered  in  the 
clerk's  office/'  It  seems  to  me  clear  that  the  legislature  did 
not  intend  that  encumbrancers  should  be  notified.  The  per- 
son to  be  notified  is  the  ^'  owner,"  by  or  against  whom 
encumbrances  are  created. 

Tke  reason  why  the  act  contains  no  provision  for  notice  to 
encumbrancers  is,  probably,  that  it  was  not  intended  that  the 
proceeding  to  enforce  a  lien  should  be  a  proceeding  in  equity, 
but  an  easy  and  expeditious  method  at  law.  The  mechanic  or 
materialman  was  not  to  be  embarrassed  by  subsequent  encum- 
brances, and  as  to  prior  ones  recorded,  his  lien  was  to  be 
subject  to  them.  The  theory  of  the  legislature  was,  that  a 
subsequent  encumbrancer  is  a  privy  in  estate  with  the  owner, 
and  besides  the  building  is  to  him,  notice  of  the  possible  en- 
cumbrance of  the  lien.  He  takes  his  encumbrance,  subject  to 
the  provision  of  the  statute  in  favor  of  the  mechanic  and 
materialman,  to  whom  a  lien  paramount  to  his,  is  given  by 
law.  As  was  said  by  Chief  Justice  Shaw  in  Howard  v. 
RobinsoUj  5  Cash.  119, 124,  a  case  involving  the  question  now 
under  consideration  :  "  If  it  is  said  that  the  niortgagee  may 
be  injured  for  want  of  notice,  the  answer  is,  that  such  notice 
has  been  given  as  the  law  requires  and  as  the  law  assumes  to 
be  sufficient  for  practical  purposes.  Such  subsequent  mort- 
gagee takes  his  title  with  constructive  notice  of  the  prior  title 
by  a  mechanic's  lien ;  that  lien  is  of  a  very  limited  duration^ 
and  he  must  take  notice  and  watch  the  proceedings  at  his 
peril.*'     After  inferring  to  the  fact  that  the  statute  provides 
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for  a  public  notice  to  all  persons  of  the  sale,  he  says :  "  Practf- 
cally,  it  is  scarcely  credible  that  such  a  judicial  proceedingcao 
be  commenced  and  go  to  its  final  determination  in  a  decre^' 
for  sale,  without  its  being  known  to  a  subsequent  mortgage^^ 
ordinarily  careful  of  his  rights."     The  remarks  of  thccoof* 
in  State  of  Iowa  v.  Eads,  15  Iowa  114,  are  apposite  alsc^- 
There  the  subsequent  mortgagee  tendered  to  the  purdiaser 
the  lien  sale,  the  amount  of  the  debt,  interests  and  costs,  whic 
were  not  accepted.     The  plaintiff  on  this  tender,,  claimed  th.^ 
right  in  equity  to  redeem,  because  the  state,  then  a  mortgage^^ 
was  not  made  a  party  to   the  proceedings  to-  enforce  tb^ 
mechanic's  lien.   '^  This  assumption  proceeds  upon  the  groan^ 
that  the  rules  and  principles  applicable  and  peculiar  to  the 
foreclosure  of  mortgages,  equally  apply  to  proceedings  for  the 
enforcement  of  mechanics'  liens.     The  analogy  does  not  hoW 
good.     The  former  is  a  proceeding  in  equity,  the  rules  of 
which  require  that  as  the  proceeding  affects  the  land,  all  who 
have  an  interest  therein,  and  a  right  to  redeem  from  the  mort- 
gage, such  as  junior  mortgagees,  although  not  indispcnsabler 
should  be  made  parties  thereto,  if  it  is  desired  to  cut  off  their 
equity  of  redemption,  which  exists  not  only  by  the  long  estab' 
lished  usages  and  rules  of  equity,  but  because,  perhaps^of 
their  being  privies  in  estate.     On  the  other  hand,  the  enforce- 
ment of  a  mechanic's  lien  is  a  proceeding  at  law,  where  do 
equity  of  redemption  exists,  and  we  are  not  aware  that  it  has 
ever  been  held  to  be  necessary  in  such  a  proceeding,  that  en- 
cumbrancers by  mortgage  or  other  liens,  (except  of  the  same 
kind,)  should  be  made  parties  thereto,  while  it  will  be  found 
upon  examination,  that  it  has  been  held  just  to  the  reverse. 
Howard  v.  Robinson,  5  Cash.  119';    Vilo    VUi  v.  Diron,  12 
3/o.  483 ;   Spence  v.  Mer,  3  Eng.  69.     A  mechanic's  lien, 
like  that  of  an  attachment,  when  confirmed  or  made  effic* 
tive   by   judgment,   is   binding   upon    the    parties  thereto. 
And   the  law,  in  order  to  give  full   effect  to  the  principle 
by  which  the  parties  are  held  bound   by  it,  equally  cott' 
eludes,  by  the  same  proceedings,  all   persons  who*  ave  rep* 
resented    by  the  parties,  and    claim  under  them^  or  9St 
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vy  tx)  them,  and  they  are  estopped  from  litigating  that 
Lch  is  oooclusive  upon  those  with  whom  they  stand  thus 
ited.'^  Volenti  nonJU  injuria.  The  mortgagee  whose  lien 
taken  with  notice  of  the  liability  of  the  land  to  the  lien 
ited  by  statute,  and  with  notice  also  of  the  provision  that 
ihe  enforcement  of  that  lien  no  notice  will  be  given  to  him, 
not  complain  of  a  result  which  he  had  reason  to  anticipate 
L  which  he  is  presumed  to  have  contemplated.  Every  man 
st  be  presumed  to  know  the  public  laws  in  existence,  and 
have  contracted  with  reference  to  their  provisions.  I  am 
ible  to  adopt  the  view  of  Mr.  Justice  Vredenburgh,  but 
constrained  to  adopt  that  of  Chief  Justice  Green,  expressed 
his  dissenting  opinion  in  Edwards  v.  Derrickson.  He 
jre  says :  "  There  is,  in  fact,  no  mode  provided  by  the  act 
which  all  the  parties  interested  can  be  brought  before  the 
irt,  as  in  a  case  in  equity.  The  owner  of  the  legal  estate, 
Eilone  to  be  made  a  party,  and  the  only  question  is  whether, 
contemplation  of  the  statute,  it  is  the  owner  upon  whose 
ate  the  lien  attaches,  or  the  owner  to  whom  the  legal  title  is 
t)8equently  transferred."  Justice  Vredenburgh  places  his 
istruction  of  the  statute  on  the  principles  of  constitutional 
V  also,  holding  that  those  principles  forbid  that  in  such  a 
;e,  a  man's  interest  shall  be  affected,  unless  he  shall  have 
sn  notified  of  the  proceeding  by  which  it  is  sought  to  affect 
But  I  see  no  violation  of  any  principle  of  constitutional 
¥  or  of  natural  justice,  in  the  provision  which  disregards  the 
lims  of  a  mortgagee  who  is  notified  by  statute,  before  he 
ces  his  mortgage,  that  if  he  shall  do  so,  his  claim  will  be 
^r^arded  and  will  be  liable  to  be  defeated  by  a  sale  under 
prior  encumbrance,  of  a  peculiar  and  specified  character, 
thout  notice  to  him.  Our  recording  acts  are  not  in  viola- 
n  of  any  constitutional  principle  or  any  principle  of  natural 
itice,  although  by  virtue  of  their  provisions,  a  lien  may  be 
feated  and  an  estate  lost,  merely  by  failure  to  give  notice  of 
3m  to  subsequent  encumbrancers  or  grantees  ignorant  of 
sir  existence.  To  the  suggestion  that  the  act  in  question 
erates  hardly  on  subsequent  encumbrancers  in  some  cases^ 
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the  language  of  Chancellor  Zabriskie  in  Mechania^  Mvtml 
Loan  Association  v.  AJbertson^  8  0.  E.  Oreen  318,  is  perti- 
Bent:    ''This  act  was  not  intended   for  the  protection  of 
aiortgagees  or  purchasers,  as  a  part  of  the  system  of  the  registry 
law,  so  long  part  of  the  state  policy,  but  in  utter  disregard  of 
it,  makes  lands  liable  for  debts  which  need  not  be  r^stered 
for  a  year  after  contracted,  without  any  possibility  of  a  pur- 
chaser or  mortgagee  finding  out  with  certainty,  whether  there 
are  such  claims.     The  mechanics  and  materialmen  could  not 
be  efficiently  protected  without  some  risk  to  the  mortgagee 
and  the  purchaser,  and  the  legislature,  when  one  must  suffer, 
have  chosen   to  protect  the  former  at  the  expense  of  the 
capitalist.     A  wiser  and  more  just  law  than  the  mechanics 
lien  law  can  be  imagined,  even  if  its  enactment  could  not  b6 
procured.     But  it  is  the  duty  of  the  court  to  administer  the 
law  as  it  exists,  and  to  construe  it  as  its  intention  is  shown  by 
its  provisions."     This  law  has  stood  on  the  statute  book  for 
over  twenty  years,  and  the  practice  under  it  has  generaUr 
been  in  accordance  with  the  views  I  have  expressed.    la 
some  cases  cautious  practitioners  have,  in  view  of  the  &ct, 
that  the  subject  has  not,  in  this  phase  of  it,  passed  under  the 
examination  of  our  courts,  made  the  encumbrancers,  judgment 
•creditors  and  mortgagees,  parties,  but  this  has  not  been  tha 
general  practice,  for  the  reason  that  the  construction  put  oa 
the  act  by  the  bar,  has  been  that  the  owner  for  whom  th^ 
building  was  erected,  alone  was  intended  by  the  word  "owner' 
in  the  act,  and  that  it  was  necessary  to  notify  such  owne^ 
alone.     As  an  exposition  of  the  meaning  of  the  act,  this  prac^ 
tice  has  great  significance.     Very  many  land  titles  rest  upoci^ 
such  proceedings  so  instituted  and  conducted,  and  necessarily^ 
therefore,  depend  for  their  protection  against  encumbrance^^ 
created  after  the  commencement  of  the  building,  upon  the  con-' 
struction  of  the  act.     Although,  for  more  than  twenty  years, 
the  construction  which  I  put  upon  the  act  has  been  acted 
upon,  and  as  a  consequence,  encumbrances  have  been  defeated; 
without  notice  to  the  holders  of  them,  the  question  hasnev^} 
as  far  as  our  books  of  reports  show,  been  raised  by  sad  ^ 
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AimbrancerSy  and  the  legislature  have  not  seen  fit  to  amend 
.he  law  in  this  particular,  or  even  to  declare  more  explicitly 
/heir  intention  on  the  point  under  consideration. 

The  conclusion  at  which  I  have  arrived  in  regard  to  the 
title  under  the  lien  claims,  that  it  is  paramount  to  all  encum- 
brances put  on  the  property  after  the  commencement  of  the 
building,  renders  it  unnecessary  to  consider  the  rei;naining 

questions. 

TIte  bill  will  be  dismissed. 


DusEXBURY   and  others  vs.  The  Mayor   and  Common 
Council  of  the  City  of  Newark. 

1*  When  land  owuers  stand  by  and  permtft  street  improvements  to  be 
B^e  by  a  contractor  in  violation  of  his  oontract,  and  permit  the  authori- 
ties to  pay  for  such  improvements,  equity  will  not  eiyoin  the  authorities 
'rom  enforcing  payment  of  assessments  made  therefor,  under  authority  of 
^e  charter. 

2.  As  a  general  rnle,  equity  will  not  interfere  to  restrain  the  collection 
o*  AQ  assessment  which  is  illegal  or  void,  merely  beoause  of  its  illegality  ; 
^^^^^  must  be  some  special  circumstances  attending  the  injury  threatened 
to  bring  the  case  within  some  recognized  head  of  equity  jurisprudence  • 
^"^erwise,  the  person  aggrieved  will  be  left  to  his  remedy  at  law. 

3-  The  objection  that  the  party  has  never  had  an  adequate  remedy  at 
«w,  cannot  avail  him  in  this  case ;  the  reasons  considered. 


On  order  to  show  cause  why   injunction  should  not  be 

Jfr,  J.  W.  Tayhr,  for  the  complainants. 

Mr.  W.  H.  Francis,  for  defendants. 

The  Chancellor. 

The  complainants  are  owners  of  land  on  the  line  of  Fair- 
^unt  avenue,  in  the  city  of  Newark,  assessed  under  the  pro- 
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visions  of  the  charter  of  that  city,  for  a  part  of  the  expense* 
of  regulating  that  avenue  and  curbing  and  flagging  the  side^ 
walks  thereof.     The  work  was  done  under  an  ordinance  o^ 
the  common  council,  passed  in  or  about  the  month  of  Jon^^ 
1 869.     The  contract  for  it  was  made  on  or  about  the  17th  o** 
September,  in  that  year.     It  provided  that  the  whole  wor 
should  be  completed  on  or  before  the  Ist  of  November  ne 
following.      It  was  not  finished,  however,  according  to  tl».^ 
statement  of  the  bill,  until  late  in  the  year  1872.     Thecorc^- 
plainants  allege  that  the  work   and  materials  were  not  in 
accordance  with  the  stipulations  of  the  contract  in  that  behal/^ 
but  were  of  an  inferior  quality,  and  that  they  from  time  to 
time  during  the  work,  vainly  remonstrated  against  the  dis- 
regard of  the  contract.     The  total  cost  of  the  work  was 
$33,670.24,  which  was  paid  in  installments  by  the  city  to  the 
contractor  in  full,  the  last  payment  having  been  made  on  or 
about  the  2d  of  November,  1872.     The  complainants  allege 
that  the  assessments  levied  on  their  land  were  made  without 
regard  to  the  benefit  derived  from  the  improvement,  but  the 
whole  cost  of  the  work  was  assessed  upon  them  and  the  other 
owners  of  land  on  the  line  of  the  avenue,  in  proportion  to  the 
number  of  linear  feet  owned  by  them.      The  bill  charges 
fraudulent  collusion   between  the  contractor  and  the  city 
authorities  in  the  disregard  of  the  provisions  of  the  contract 
as  to  the  work  and  materials,  and  prays  that  the  city  may  be 
enjoined  from  enforcing  payment  of  the  assessments  against 
the  complainants'  property,  by  sale  of  the  property  under  the 
provisions  of  the  charter,  until  the  cost  of  the  improvement 
shall  have  been  reduced  by  proper  deductions  to  correspond 
with  the  inferior  quality  of  materials  and  workmanship,  and 
until  the  assessments  shall  have  been  made  and  imposed  with 
respect  and  in  proportion  to  the  ascertained  benefits.    On  the 
filing  of  the  bill,  an  order  to  show  cause  why  an  injunctioD 
should  not  be  issued  according  to  the  prayer  of  the  bill,  was 
made,  with  an  interim  injunction.     This  case  is  similar  in  it* 
facts  to  the  cases  of  Bond  v,  Mayor^  <frc.,  of  Newark^  4G^ 
'Green  376,  and  Liebaiein  v.  Mayor ^  Ac,  of  Newark^  9  CL^ 
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Green  200,  and  on  the  principle  of  those  cases,  the  order  to 
show  cause  must  be  discharged.  The  complainants'  applica- 
tion to  this  court  for  relief,  was  not  made  until  nearly  a  year 
and  a  half  after  the  last  payment  was  made  upon  the  contract. 
For  the  reasons  on  which  the  decision  of  those  causes  was 
based,  the  complainants  cannot  successfully  invoke  the  aid  of 
this  court  in  respect  either  to  the  negligence  or  fraud  of  the 
<»ntractor  or  the  city  authorities  in  the  performance  of  the 
work.  The  complainants,  however,  insist  that  if  they  are  not 
entitled  to  relief  on  those  grounds,  they  are  entitled  to  it  on 
the  ground  that  the  assessments  made  upon  their  lands  have 
been  made  on  a  principle  not  only  unjust,  but  in  contraven- 
tion of  their  constitutional  rights,  and  which  has  been  con- 
demned by  the  Court  of  Errors  and  Appeals  in  its  recent 
decision  in  The  State,  Agens  and  others,  pros.,  t?.  The  Mayor, 
&Q.f  of  Newark.  But  the  complainants  had  an  adequate 
remedy  at  law  by  certiorari,  of  which  they  might  have  availed 
themselves.  This  court,  therefore,  will  not  interfere  to  prevent 
the  city  from  enforcing  payment  of  the  assessments.  As  a 
general  rule,  equity  will  not  interfere  to  restrain  the  collec- 
tion of  a  tax  which  is  illegal  or  void,  merely  because  of  its 
illegality,  but  there  must  be  some  special  circumstances  attend- 
ing the  injury  threatened,  to  bring  the  case  within  some 
^cognized  head  of  equity  jurisprudence;  otherwise  the  person 
aggrieved  will  be  left  to  his  remedy  at  law.  High  on  InjunC" 
&w,  §  354.  This  rule,  with  its  exceptions,  was  recognized 
m  Morris  Canal  and  Banking  Covipany  v.  Jersey  City,  1 
Bea%.  252,  and  in  Liebstein  v.  Mayor,  &c.,  oj  Newark.*  But, 
It  is  insisted  that  in  this  case,  the  complainants  have  never 
had  an  adequate  remedy  at  law,  for  during  the  whole  period 
within  which  they  might  have  brought  a  certiorari,  the  decis- 
ions of  the  Supreme  Court  on  the  constitutional  question 
uivolved  in  this  case  stood  adverse  to  their  claim,  so  that 
fwourse  to  that  tribunal  would  have  been  unavailing, 
whereas,  by  the  decision  in  The  State,  Agens  and  others, 
pn^fiecutors,  v.  Mayor,  &c.,  of  Newark,  the  ruling  of  the 
Supreme  Court,  as  it  stood  during  the  period  above  alluded 
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to,  was  not  sustained.  Thi&  suggestion  camioC  avail  the  coflO- 
plainants,  for  in  the  first  place,  non  constat^  that  the  Suprect»^ 
Court  would  not  have  granted  the  complainants  the  relief  ^^ 
which,  according  to  the  last  mentioned  case,  they  were  entitle^* 
In  the  next  place,  the  remedy  at  law  included  recourse  to  tt»^ 
court  of  final  resort ;  and  lastly,  and  principally,  the  question 
whether  the  complainants  had  an  adequate  remedy  at  hi^^^Vf 
depends  on  the  question^  whether  in  that  forum,  appropriate 
relief  might  have  been  administered,  had  the  complainants 
appeared  to  have  been  entitled  to  it. 

The  order  to  show  cause  will  be  discharged  and  the  bill 
dismissed,  witb  costs. 


Lewis  vs.  The  City  op  Elizabeth  and  Aitkik, 

Comptroller* 

1.  Under  an  injunction  bill  against  city  authorities  to  restrain  a  sale  o* 
complainant's  land  to  pay  an  alleged  fraudulent  and  void  aaeeflsment  fe' 
street  improvements,  an  order  for  x)roof  was  entered  by  default.  Orf^ 
Bet  aside  on  the  ground  of  surprise. 

2.  A  municipal  corporation  has  a  much  stronger  claim  for  relief  agtln^ 
the  conse€[uence  of  delay  and  negligence  of  the  officer  upon  whom  ^ 
charge  of  its  litigation  is  devolved,  tlian  an  individual  acting  for  hintf^ 
in  his  own  interest,  would  have  against  the  consequences  of  the  ncgkct  » 
his  solicitor  or  counsel. 

3.  A  party  aggrieved  by  an  illegal  assessment,  has  his  remedy  at  !**» 
and  when  that  is  adequate  and  ample,  equity  will  not  interfere. 

4.  In  this  case  no  fraud  is  shown,  except  by  vag^e  and  inoonseqaentii* 
statement,  and  if  there  was,  the  complainant  is  bound  by  his  laches.  1^ 
improvements  for  which  the  assessment  was  made,  were  all  paid  §atM 
before  the  bill  was  filetl. 

5.  No  irreparable  injury  will  be  done  by  enforcing  the  payment  of  th« 
assessment. 


On  motion  to  set  aside  order  for  proofs,  and  to  dismisB  At 
bill. 
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Vr.  R.  E.  Chetwoodj  for  the  motion. 
Mr.  W.  J.  Magie,  contra. 

The  Chanoellor. 

)n  the  15th  of  January,  1873,  the  complainant  filed  his 
,  stating  that  on  the  26th  of  July,  1870,  he  was  the  owner 
)ert,  and  at  the  time  of  filing  the  bill,  the  owner  of  the 
►le,  of  a  lot  of  land  in  Elizabeth,  lying  on  Reid  street ;  that 
that  property  there  had  been  assessed  $7307.06,  by  an 
ssment,  ratified  October  16th,  1871,  for  grading  and  pav- 
that  street  from  Magnolia  street  to  Elizabeth  avenue,  and 
^ing  and  flagging  the  sidewalks  ;  that  on  the  26th  of  July, 
3,  the  city  made  a  contract  for  the  work  with  the  Nichol- 
Pavement  Company  of  New  York ;  that  the  contract  was 
only  for  furnishing  and  laying  the  pavement,  (which  was 
ye  a  wooden  one  and  was  the  subject  of  a  patent  right,) 

also,  for  the  rest  of  the  work,  the  grading,  curbing  and 
ging ;  that  the  work  was  all  included  in  one  ordinance, 

that  proposals  were  called  for  by  the  city  for  the  entire 
k  in  one  bid  ;  that  by  this  action,  those  who  might  have 

for  the  grading,  curbing  and  flagging,  or  some  or  one  of 
3),  were  prohibited  from  so  doing,  and  the  above  men- 
led  company,  who  controlled  the  right  to  lay  the  pavement, 
e  necessarily  the  only  bidders  for  the  entire  work,  and 
•  this  was  contrary  to  the  one  hundred  and  twenty-third 
ion  of  the  city  charter,  which  provides  that  all  contracts 
doing  work  <^  furnishing  materials  for  any  improvement 
6r  the  charter,  exceeding  in  amount  $100,  shall  be  adver- 
1  for  three  weeks  in  a  newspaper  published  or  circulating 
the  city,  and  shall,  at  all  times,  be  given  to  the  lowest 
ler,  he  or  they  giving  ample  and  satisfactory  security  for 
Qg  the  work.  The  bill  further  states  that  it  had  recently,. 
)re  the  filing  of  the  bill,  come  to  the  knowledge  of  the 
iplainant,  that  the  amoonts  charged  for  the  work,  were 
r  much  in  excess  of  a  fair  price,  and  that  the  company 
lediately  sub-contracted  the  job  to  other  parties  for  from 
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$3000  to  $4000  less  than  the  price  the  city  had  agreed  to 
pay.     It  also  alleges  that  the  above  mentioned  assessment 
had  been  put  on  the  complainant's  property  in  respect  of  that 
work,  and  that  by  reason  of  the  facts  above  stated,  the  assess- 
ment is  rendered  void,  but  yet  is  an  apparent  lien  on  the 
complainant's   premises.     The   bill   further  states  that  the 
comptroller  of  the  city  threatened  to  sell  the  complainant's 
land,  under  the  charter,  for  payment  of  the  assessment,  the 
sale  to  take  place  on  the  15th  of  January,  1873.    The  com- 
plainant, by  the  bill,  insists  that  the  assessment  was  fraodo- 
lent  and  void  and  ought  not  to  be  maintained  as  against  him 
or  his  property,  and  that  it  constitutes  no  valid  lien  on  the 
latter,  and  he  alleges  that  if  the  sale  be  allowed  to  take  pboe, 
it  will  create  an  apparent  lien  and  a  cloud  on  his  title  and 
diminish  the  saleable  value  of  the  property.     The  bill  prays 
an  injunction  merely.     The  injunction  was  refused  by  thelate 
Chancellor,  but  an  order  to  show  cause  with  a  temporary  star 
of  proceedings  was  granted  by  him.     An  order  for  proofe 
was  entered  by  default  in  July,  1873,  but  no  subsequent  steps 
were  taken  in  the  cause  until  the  motion  now  under  consider- 
ation.    The  defendants  allege  that  the  omission  on  their  part 
to  take  any  action  in  the  cause,  was  attributable  to  the  negli- 
gence of  the  counsel  of  the  city,  the  law  officer  who  was 
charged  with  the  defence  of  the  suit,  and  that  the  order  for 
proofs  is  a  surprise  to  them.     That  order,  ought  to  beset 
aside,  on  the  ground  of  surprise.      The  Diligence  of  the 
oflBcer,  upon  whom  the  charge  of  its  litigation  is  devolved  by 
a  municipal  corporation,  furnishes  a  much  stronger  claim  to 
relief,  on   such  an  application  as   this,  than  the  neglect  oi 
counsel  would  in  the  case  of  an  individual  acting  for  himself 
in  his  own  interest. 

The  merits  of  the  case  as  presented  by  the  bill,  were  verf 
fully  discussed  by  the  counsel  of  the  parties  on  the  argument, 
and  under  the  circumstances,  I  deem  it  proper  to  consider  and 
dispose  of  the  application  for  dismissal,  made  by  the  defend' 
ants'  counsel. 

The  complainant,  if  he  felt  aggrieved  by  the  ordinance  aod 
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proceedings  brought  in  question  in  this  suit,  had  a  remedy 
at  law  by  certioratn,  which  would  have  been  adequate  and 
ample  for  his  relief,  against  any  illegality  or  material  irregu- 
larity or  informality  in  them.     He  does  not  appear  to  have 
availed  himself  of  that  remedy,  nor  does  he  even  offer  any 
reason  or  excuse  for  not  having  done  so.     Again,  his  applica- 
tion to  this  court  has  been  marked  by  delay,  which  he  does 
not  attempt  to  account  for.     The  assessment  was  ratified  on 
the  16th  of  October,  1871,  yet  he  took  no  action  in  this  court 
until  the  15th  of  January,  1873,  more  than  a  year  afterwards, 
and  nearly  three  years  after  the  passage  of  the  ordinance  under 
which  the  contract  was  made  and  the  work  done.     The  bill 
does  not  question  the  right  of  the  city  to  pass  the  ordinance 
or  toma^e  the  contract,  but  alleges  that  the  ordinance,  in  con- 
travention of  a  provision  of  the  charter  Intended  to  secure 
competition  for  such  work,  combined  the  curbing,  grading 
and  flagging  with  the  paving,  and  so  prevented  competition. 
This  objection  was  patent  on  the  face  of  the  ordinance,  and 
the  complainant  might  have  availed  himself  of  it  at  law,  as  a 
ground   for  setting  aside   the  ordinance.      Nor,  beyond  the 
niere  charge,  is  there  any  fraud  set  up  in  the  bill.     There  is, 
iudeed,  nothing  which  looks  in  that  direction,  unless  it  be  the 
statement  that  it  had  recently  come  to  the  complainant's 
knowledge,  that  the  amounts  charged  for  the  work  were  very 
Much  in  excess  of  a  fair  price,  and  that  the  company  imme- 
diately after  they  obtained  the  contract,  sublet  the  job  at  a 
profit  of  from  $3000  to  $4000.   This  vague  and  inconsequen- 
ual  statement,  is  by  no  means  sufficient  to  induce  this  court 
to  hold  the  case.     Besides,  for  relief  on  any  such  grounds,  it 
^the  duty  of  the  complainant  to  be  diligent  in  his  applica- 
tion here.     Bond  v.  Mayor^  <tc.,  of  Newark,  4  C  E,  Green 
376 ;  Idebdein  v.  Mayor,  <fec.,  of  Newark,  9  C  E.  Green  200, 
It  does  not  appear  by  the  bill,  when  the  work  was,  by  the 
terms  of  the  contract,  to  be  finished,  but  it  was,  undoubtedly, 
^  only  completed  but  paid  for,  leng  before  the  bill  was  filed, 
for  the  aasessment  was  ratified  in  October,  1871.    The  bill 
does  not  pat  the  claim  for  relief  distinctly  on  the  ground  of 
Voux.  u 
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fraud,  but  alleges  that  by  reason  of  the  fiswts  set  forth,  (all  of 
which  are  above  referred  to,)  the  ordinance  is  void,  and  that 
though  the  assessment  is  no  actual  lien,  it  is  an  apparent  one, 
and,  therefore,  a  cloud  on  the  complainant's  title.  The  objec- 
tion to  the  ordinance  and  proceedings,  is  an  objection  to  their 
legality,  and  is  apparent  on  their  face.  There  is  noallegaikm 
of  irreparable  injury  to  be  inflicted  by  enforcing  the  paymeit 
of  the  assessment,  nor  would  any  in  fact  be  done.  There  is 
no  ground  for  the  interference  of  this  court.  Morris  QxmI 
and  Banking  Company  v.  Jersey  City,  1  Beas.  252 ;  Liebdd^ 
V.  Mayor,  rf-c,  oj  Netcark,  supra. 

The  order  to  show  cause  will  be  discharged^  and  the  bill 
dismissed,  but  without  costs. 


Dinsmore  vs,  AVestcott  and  others. 

1.  A  m intake  in  ante-dating  a  subixona,  when  in  fact  it  was  not  'usm 
before  the  tiling  of  the  bill,  may  be  corrected. 

2.  A  defect  in  the  affidavit  of  mailing  a  copy  of  the  notice  to  an  sbicnl 
defendant,  in  not  showing  that  the  place  to  which  it  was  directed  wistbe 
defendant's  post  office  address,  may  be  remedied  by  supplying  the  proo» 
bv  wav  of  amendment. 

3.  A  party  claiming  an  interest  in  premises  against  which  a  foreclose* 
haw  lx;en  commenced,  under  a  deed  not  recorded  at  the  filing  of  the  bill, 
is  bound  by  the  proceedings  in  the  suit,  so  far  as  the  property  is  concert^ 
as  if  he  had  been  made  a  party  to  the  suit.  His  not  being  a  party  lotbt 
suit,  does  not  atiect  the  title  of  the  i)urchaser  at  the  sale. 


On  petition  to  be  relieved  from  bid  at  sheriff's  sale  under 
foreclosure  of  mortgage. 

3Ir,  R,  Wayne  Parka*,  for  petitioner, 
Mr,  A.  Butcher,  contra. 
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The  Chancellor. 

The  petitioner  purchased  the  mortgaged  premises  at  the 
eriff's  sale  under  the  execution  in  this  cause.  He  now  ap- 
ies  to  be  relieved  from  his  bid,  on  the  ground  that  the  pro- 
dings  are  irregular,  informal,  and  insufficient  to  bar  the 
lity  of  redemption  of  the  owner  of  the  premises.  The 
unds  of  objection,  more  particularly  stated,  are,  that  the 
pcena  ad  respondendum  appears,  by  its  teste,  to  have  been 
led  before  the  bill  was  filed ;  that  the  proceedings  as 
inst  Abram  H.  Schenck,  as  an  absent  defendant,  do  not 
W  that  the  directions  of  the  rule  of  court  in  that  behalf 
'^  been  followed,  inasmuch  as  the  affidavit  on  file  does  not 
\;v  that  the  residence  and  address  therein  mentioned  were 

true  residence  and  post  office  address  of  Schenck ;  and 
b  it  appears  that  long  before  the  bill  was  filed,  Schenck, 
^  was  made  a  defendant  as  owner  of  the  equity  of  re- 
^iption,  conveyed  the  mortgaged  premises  in  fee  simple  to 
thony  W.  Dimock,  who,  also  before  the  bill  was  filed, 
veyed  them  in  fee  to  Stephen  Sweet,  who,  it  is  alleged  by 

petition,  previously  to  the  last  mentioned  conveyance, 
1  been  tenant  of  the  property.  The  petitioner's  counsel 
ists  that  this  tenancy  of  Sweet,  was  such  notice  of  Sweet's 
le  to  or  interest  in  the  lands,  as  rendered  it  necessary  for 
3  complainant  to  make  him  a  party  to  the  suit. 
As  to  the  first  objection :  The  solicitor  of  the  complain- 
:  swears  that  the  subpoena  was,  in  fact,  issued  on  the  6th 
May,  the  day  on  which  the  bill  was  filed,  and  not  on  the 
I,  and  that  if  it  bears  date  on  the  latter  day  it  is  a  mere 
rical  error.  The  subpoena,  then,  was  not,  in  fact,  issued 
ore  the  filing  of  the  bill.  The  mistake  in  the  date  may 
corrected, 

As  to  the  second :  The  order  for  publication  directs  in  the 
lal  way,  that  notice  of  it  shall,  wdthin  twenty  days  firom 
t  date  of  the  order,  be  served  on  the  defendants,  personally, 
by  leaving  the  same  at  their  residence,  with  a  person  of 
5  family,  or  that,  in  default  of  such  service,  the  notice  be 
blished,  within  the  twenty  days,  in  a  designated  news- 
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paper,  and  that  a  copy  of  the  notice  be  also  mailed  within 
the  same  time,  to  the  absent  defendants,  directed  to  their  poet 
office  address,  if  the  same  could  be  ascertained.    The  notice 
was  duly  published,  and  it  appears  by  the  affidavit  on  file, 
that  a  copy  of  it  was  sent,  within  the  prescribed  time,  in  an 
envelope,  pre-paid,  by  mail,  addressed  to  Schenck,  at  the  city 
of  New  York.     The  defect  in  the  affidavit  is  that  it  does  not 
show  that  that  was  Schenck's  post  office  address.     If  it  was> 
the  proof  may  be  supplied  by  way  of  amendnsient.    Boger$ 
V.  RogerSj  3  C  E.  Green  445. 

As  to  the  third  objection  :  The  act  "  relating  to  tlie  Court 
of  Chancery,"  approved  March  17th,  1870,  {Pamph.  Lm, 
1870,  p.  40,)  provides,  that  in  any  suit  for  the  foreclosure  of* 
mortgage  upon,  or  which  may  relate  to,  real  or  personal  prop- 
erty in  this  state,  all  persons  claiming  an  interest  in,  oraa 
encumbrance  or  lien  upon  such  property,  by  or  through  anr 
conveyance,  mortgage,  assignment,   lien,  or  any  instroment 
which,  by  any  provision  of  law,  could  be  recorded,  regis- 
tered, entered,  or  filed  in   any  public  office  in  this  state,  and 
which  shall  not  be  so  recorded,  registered,  entered,  or  fiWf 
at  the  filing  of  the  bill  in  such  suit,  shall  be  bound  bjtbe 
proceedings  in  such  suit,  so  far  as  said  property  is  aHiceroedy 
in  the  same  manner  as  if  he  had   been  made  a  party  to  9sA 
appeared  in  such  suit  and  the  decree  therein  made  agaios^ 
him  as  one  of  the  defendants  therein.  It  further  provides,  tha* 
such  person  may,  on  causing  his  conveyance,  mortgage,  assiga^ 
ment,  lien  claim,  or  other  instrument,  to  be  recorded,  regis^ 
tered,  entered,  or  filed,  as  provided  by  law,  cause  himself  t^ 
be  made  a  party  to  the  suit,  by  application  on  petition. 

When  the  bill  in  this  cause  was  filed,  Schenck  appeared^ 
by  the  records  of  the  county  in  which  the  premises  are  situ*''' 
ted,  to  be  the  owner  of  the  equity  of  redemption.  It  appeal 
that  by  deed  dated  and  acknowledged  Augost  3l8t,l87l^ 
Schenck  conveyed  the  property  in  fee  simple  to  Anthony  ^' 
Dimock,  who  appears  to  have  conveyed  it  in  fee  simple  to 
Stephen  Sweet,  by  deed  dated  May  Ist,  1873,  bat  not  •^ 
knowledged  until  the  9th  of  that  month.    Neither  of  th0^ 
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ds  was  recorded  until  the  22d  of  January,  1874— four 
Dths  after  the  final  decree  was  entered  in  the  cause,  when 
y  were  both  recovded.  Sweet,  not  having  caused  his  deed 
>e  recorded,  is,  by  the  provisions  of  the  act  above  quoted, 
nd  by  the  proceedings,  so  &r  as  the  property  is  concerned, 
the  same  manner  as  if  he  had  been  made  a  party  to  the 
and  the  decree  therein  made  against  him  as  one  of  the 
^tidants. 

The  petition  states  that  previously  to  the  date  of  that  deed 
bad  been  tenant  of  the  property,  and  that  the  "  petitioner 
dvised,  that  by  the  tenancy  of  Sweet  such  notice  of  his 
a  may  have  been  given  to  all  the  world,  that  Dimock  or 
eet  should  have  been  made  party  to  the  bill  as  owner." 
e  petition  is  not  evidence  of  the  facts  stated  therein.  Car- 
eer v.  Muchmore,  2  McCarter  123.  If  it  were,  it  merely 
ies  that  Sweet  had  been  tenant  of  the  property  previously 
the  conveyance  to  him.  When  he  was  tenant,  or  when, 
tenancy  expired,  does  not  appear.  The  petition  nowhere 
^es  that  he  was  in  possession  of  the  premises  when  the 
I  was  filed.  His  tenancy,  if  any  there  was,  had  then 
sed,  for  he  was  then,  according  to  the  petition,  the  owner 
the  property,  in  fee.  The  deed  to  him  is  dated  May  1st, 
rS,  and  it  is  presumed  to  have  been  delivered  at  its  date* 
e  oomplainant's  solicitor  swears  that  he  had  no  knowl- 
je  of  any  person  being  the  owner,  or  in  possession  of,  or 
ring  any  interest  in  the  premises,  except  Schenck,  until 
g  after  the  commencement  of  the  suit,  and  in  August, 
JZy  when  Sweet  called  on  him  and  requested  delay  in  the 
>ceedings,  stating  that  he  had  purchased  the  premises  and 
nted  time  in  which  to  raise  the  money  to  pay  off  the  mort- 
re ;  that  he  asked  Sweet  w  hy  he  did  not  put  his  deed  on 
ord,if  he  had  one,  and  he  could  make  no  satisfactory  an- 
er,  and  the  solicitor  then  told  him  that  his  keeping  his 
3d  ofi[*  record  was  a  suspicious  circumstance,  and  that  he, 
\  solicitor,  was  not  inclined  to  grant  him  any  indulgence, 
he  did  not  appear  to  have  any  rights  in  the  premises, 
lis  was  before  the  master'-s  report  in  the  cause  was  filed. 
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Yet  Sweet  made  no  application  to  be  admitted  a  defendint. 
He  is  bound  by  the  decree.     This  matter  will  stand  over  to 
give  the  complainant  an  opportunity  to  make  the  amoid- 
ments  above  allowed,  and  when  they  shall  have  been  made 
the  petition  will  be  dismissed,  but  without  costs. 


MiDDI.ETON    V8.    ThE    NeW    JeRSEY    WeST    LiNE    RAIL- 
ROAD  C0M1I*AXY. 

1.  A  receiver  under  the  supplement  of  March  17th,  1870,  to  the  ict  to 
prevent  frauds  by  incorporated  companies,  directed  to  sell  the  property, 
part  free  from  encumbrances,  and  part  subject  thereto,  and  the  order  and 
manner  of  sale  specifically  directed. 

2.  Question  of  constitutionality  of  tliat  act  not  passed  upon. 


On  application  for  order  directing  the  receiver  to  sell  the 
property  of  the  company  free  from  the  encumbrance  of  the 
mortgages  and  other  liens  on  the  same. 

J/r.  Joseph  Coidt^  for  the  receiver. 

3L\  Vanatta,  Mr.  -5/cCaWer,  and  Mr.  WilliavMonj  for  tb^ 
holders  of  bonds  secured  by  mortgage  on  the  railroad. 

Mr.  J.  F.  McGee  and  Mr.  CorOandt  Parker,  for  the  trus- 
tees under  that  mortgage. 

Mr.  Gilchrist  J  Attorney-General,  for  the  trustees  for  the 
support  of  public  schools. 

The  Chancellor. 

This  is  an  application  made  under  the  supplemeni  ^^ 
March  17th,  1870,  {Pamph..L.y  L870,j).  56,)  to  the  act  to  pt«- 
vent  frauds  by  incorporated  companies,  for  an  order  directiiig 
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he  receiver  to  sell  the  property  and  the  chartereil  rights, 
irivil^es,  and  franchises  of  the  Xew  Jersey  West  Line  Rail- 
•oad  Company,  free  from  all  liens  and  encumbrances  thereon. 
By  the  supplement  above  referred  to,  power  is  given  to  the 
Chancellor  to  appoint,  on  application  of  any  creditor,  mort- 
^gee,  or  stockholder  of  any  railroad,  canal,  or  turnpike  com- 
pany, incorporated  under  the  laws  of  this  state,  which  has 
become  insolvent  or  failed,  for  ninety  days  after  the  same  has 
3ecome  due,  to  pay  the  interest  or  principal  of  any  mortgage 
3n  its  property  and  franchises,  a  receiver  or  receivers,  or  trus- 
tees, who  is  or  are  to  have  and  exercise  all  the  powers  and 
authority  which  it  is  lawful  for  receivers  or  trustees  to  exer- 
cise under  the  original  act.  And  the  supplement  provides,  that 
it  shall  be  lawful  for  the  receivers  or  trustees  to  sell  or  lease 
the  canal,  railroad,  or  turnpike  belonging  to  the  company, 
together  with  all  the  chartered  rights,  privileges  and  fran- 
chises of  the  company,  and  that  the  purchaser  or  purchasers, 
lessee  or  lessees,  of  such  work,  chartered  rights,  privileges, 
and  franchises,  shall  thereafter  hold,  use  and  enjoy  the  same 
iaring  the  whole  of  the  residue  of  the  term  limited  in  the 
■harter  of  the  company,  or  during  the  term  in  the  lease 
pecified,  in  as  full  and  ample  a  manner  as  the  stockholders  of 
uch  company  could  or  might  have  enjoyed  the  same,  subject, 
lowever,  to  all  the  restrictions,  limitations,  and  conditions 
XHitained  in  the  charter ;  and  upon  filing  in  the  office  of  the 
«cretary  of  state,  within  six  months  after  such  sale  or  lease, 
i  certificate  that  they  accept  the  charter  of  the  company 
ivhose  property  has  been  sold  or  leased,  under  some  corporate 
name,  different  from  that  of  the  company,  the  purchasers  or 
lessees  shall  become  a  corporation  under  the  name  so  speci- 
fied, with  all  the  powers,  rights,  privileges,  and  franchises  of 
the  former  company.  The  supplement  further  provides,  that 
the  lessees,  or  purchasers,  or  corporation  so  formed,  shall  hold 
and  enjoy  the  property  and  chartered  rights,  privileges,  and 
franchises,  free  and  clear  of  all  debts,  claims,  and  demands  of 
creditors,  mortgagees,  or  stockholders,  who  are  to  look  only 
to  the  fund  arising  from  such  lease  or  sale  ;  and  the  money 
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80  collected  is  to  be  paid  into  this  court.     It  further  provides, 
that  where  the  property  is  subject  to  a  mortgage,  the  Chan- 
cellor may,  with  the  consent  of  the  plaintiiF,  or  without  such 
consent,  if  the  principal  is  not  due,  direct  a  sale  or  lease  to 
be  made,  subject  to  the  mortgage. 

The  receiver  appointed  by  this  court  for  the  creditors  and 
stockholders  of  the  New  Jersey  West  Line  Railroad  Com- 
pany, a  corporation  under  the  laws  of  this  state,  applies  far 
an  order  authorizing  him  to  sell  the  property  and  chartered 
rights,  privileges,  and  franchises  of  the  company,  free  from 
all  debts,  claims,  and  demands  of  creditors,  mortgagees,  or 
stockholders.     The  property  is  the  railroad  and  land  par- 
chased  for  its  construction,  and  the  goods  and  chattels  used 
on  the  railroad.     It  is  subject  to  two  mortgages,  one  only  on 
certain  land  under  water  at  Jersey  City,  for  $80,000,  and  in- 
terest, held  by  the  trustees  for  the  support  of  public  schools, 
and  the  other,  tjlaimed  by  the  mortgagees  (who  are  trustees 
for  bondholders,)  thereunder,  to  be  upon  all  the  property, 
chartered  rights,  privileges,  and  franchises  of  the  company, 
but  admitted  to  be  subsequent  to  the  first  mentioned  mort- 
gage. 

The  mortgagees  under  the  mortgage  on  the  land  under 

water,  object  to  the  sale  of  the  property  clear  of  their  mort- 
gage, on  the  ground  that  they  are  unable  to  protect  their  in- 
terest thereunder,  and  insist  that  if  the  sale  be  ordered,  it 
should  be  subject  to  their  mortgage.  The  mortgagees  mider 
the  other  mortgage  object  to  the  sale,  on  the  ground  that  it 
would  deprive  them  of  part  of  their  remedy  for  the  security 
and  collection  of  their  debt,  and  that  the  supplement  is  io 
contravention  of  the  provision  of  the  constitution  of  this 
state,  which  prohibits  the  legislature  from  passing  anyla^ 
depriving  a  party  of  any  remedy  for  enforcing  a  contract 
which  existed  when  the  contract  was  made.  They  insist  also, 
that  the  sale,  if  ordered,  would  not  be  lawfully  or  equitably 
ordered  to  be  made  subject  to  the  mortgage  on  the  land 
under  water,  but  clear  of  theirs.  It  is  obvioosly  of  y&f 
great  importance  to  the  parties  in  interest,  that  a  final  deter* 
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mination  of  the  questions  raised  on  this  application  be  had  at 
:he  earliest  practicable  moment,  and  bef<»re  sale  of  the  prop- 
erty. The  constitutional  question  was  passed  upon  in  this 
30urt,  in  Potta  v.  N.  J.  Arms  and  Ordnance  Co.,  2  C.  E. 
Green  395,  in  reference  to  the  supplement  of  March  13th, 
1866,  {Nix.  Dig.  409,  §  24,)  to  the  act  to  prevent  frauds  by 
incorporated  companies.  That  supplement  provides  that 
where  the  property  of  an  insolvent  corporation,  in  the  hands 
of  a  receiver  or  trustees  appointed  under  the  original  act,  is 
encumbered  with  mortgages  or  other  liens,  the  legality  of 
which  is  brought  in  question,  and  the  property  is  of  a  char- 
acter materially  to  deteriorate  in  value,  pending  the  litigation 
thereupon,  the  Court  of  Chancery  may  order  the  receiver  or 
trustees  to  sell  the  same,  clear  of  encumbrances,  at  public  or 
private  sale,  for  the  best  price  that  can  be  obtained,  bringing 
the  money  into  the  Court  of  Chancery,  there  to  remain,  sub- 
ject to  the  same  liens  and  equities  of  all  parties  in  interest  as 
Was  the  property  before  it  was  sold,  and  to  be  disposed  of  as 
the  said  court,  by  its  decree,  shall  order  and  direct.  The  con- 
stitutionality of  that  act  was  there  maintained.  The  subject 
^as  considered  also  in  the  Supreme  Court,  in  Rader  v.  South" 
easterly  Road  District,  &c.,  7  Vroom  273.  See  also  Martin  v. 
^omermUe  Co.,  3  WaM.  Jr.  206.  Whichever  way,  however, 
the  decision  of  this  court  may  be,  an  appeal  will  be  taken  by 
bhe  one  side  or  the  other.  In  order,  therefore,  to  prevent 
BJiy  delay,  and  to  advance  the  matter  towards  its  final  deter- 
mination, and  that  it  may,  if  opportunity  be  aiforded,  be 
heard  at  the  next  term  of  the  Court  of  Errors  and  Appeals, 
I  deem  it  proper  to  make  at  once,  without  an  expression  of 
opinion,  an  order  pro  forma,  in  the  premises,  from  which  an 
appeal  may  be  taken. 

There  will  be  an  order  that  the  receiver  sell  at  public  auc- 
tion, all  the  property,  rights,  privileges  and  franchises  of  the 
company,  in  the  following  manner : 

First.  In  one  parcel,  all  the  corporate  rights,  privileges 
and  franchises  of  the  company,  with  its  railroad  track,  right 
of  way,  rolling  stock  and  all  the  property  of  every  kind  be- 
longing to  the  company,  included  in  and  covered  by  tVvft 


310  CASES  IN  CHANCERY. 


Prince  v.  Prince. 


mortgage  given  by  the  company  to  Benjamin  G.  Clark  and 
Theodore  F.  Randolph,  trustees,  including  in  the  parcel  the 
franchise  or  right  of  the  company  to  extend  its  railroad  from 
Newark  to  a  point  in  Hudson  county  ;  which  property,  rights, 
privileges  and  franchises  shall  be  sold  absolutely  freed  and 
cleared  of  and  from  all  liens  and  encumbrances  of  every  kind 
and  description  whatsoever. 

Second.  Separately  and  in  one  parcel,  that  portion  of  the 
property  owned  by  the  company  known  as  the  water  front, 
situate  at  Communipaw  bay,  subject  to  the  mortgage  held  by 
the  trustees  for  the  support  of  public  schools,  and  to  all  other 
liens  and  encumbrances  now  on  the  same. 

Third.  In  such  parcels  as  he  may  deem  most  advantageous, 
the  other  property  held  in  trust  for  the  company,  which  is  to 
be  sold  subject  to  all  the  legal  and  equitable  liens  thereon, 
if  any. 

Fourth.  All  the  personal  property  of  the  company  not  cov- 
ered by  the  mcwtgage  of  Messrs.  Clark  and  Randolph,  trustees, 
in  such  parcels  as  he  may  deem  most  advantageous;  the 
property  to  be  sold  free  and  clear  of  all  liens  and  encum- 
brances. 


Prince  vs.  Prince. 

A  variance  in  the  probata,  of  time,  place  and  j>erKon,  from  the  allfgat*, 
is  fatal  to  a  decree  for  divorce  on  the  ground  of  adultery. 


On  petition  for  divorce. 

The  Chancellor. 

The  decree  for  divorce  from  the  bond  of  matrimony  prayed 
for  in  this  cause,  must  be  denied.  There  is  no  agreement  be- 
tween the  allegata  and  the  probata.  The  petition  alleges 
acts  of  adultery  committed  by  the  defendant  on  two  occasions 
in  the  city  of  Xew  Brunswick  ;  one,  on  or  about  the  Ist  of 
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December,  1873,  with  a  man  whose  name  and  aliases  are 
given,  and  the  others  on  or  about  the  night  of  the  17th  of 
January,  1874,  at  a  fire  engine  house,  with  divers  other  per- 
sons, whose  names  are  unknown  to  the  petitioner.  The  proof 
is  of  adultery  with  a  man,  whose  name  is  unknown  to  the 
witness,  at  the  tonnty  jail  in  New  Brunswick,  in  IVIarch,  1874, 
and  of  the  same  crime  with  a  man,  whose  name  is  unknown 
to  the  witness^  in  January  or  February,  1874,  in  the  court 
house  yard,  in  that  city*  There  is  no  proof  whatever  to  sus- 
tain the  charges  made  in  the  petition. 


Johnston  and  Johnston  r«*  Corey. 

1.  It  is  the  establishe<l  mle  of  tliis  court,  that  an  injunction  will  not  be- 
^iBsolved  for  new  matter  in  avoidance  alleged  in  the  answer,  not  responsive 
k>  the  bill. 

2.  When  the  defendant  in  an  injunction  bill  to  restrain  his  proceeding, 
to  collect  a  judgment  recovered  against  the  complainants,  has  not  answered 
u  charge  of  insolvency,  and  a  dissolution  of  the  injunction  might  leave  the 
complainants  remediless  in  the  premises,  and  compel  them  to  bear  burdens 
from  which,  in  ecj[uity,  they  should  be  relieved,  the  injunction  will  be  re- 
tained until  the  hearing. 

On  motion  to  dissolve  injunction,  on  bill  and  answer  and 
affidavits. 


J/r.  Jacob  Vanattaj  for  the  motion. 
J/r.  H.  CI  Pitney,  contra. 

The  Chancellor. 

The  defendant  moves  to  dissolve  the  injunction,  on  bill  and 
answer.  The  complainant,  Robert  S.  Johnston,  and  the  de- 
fendant were  co-partners  together  under  the  firm  name  of 
J(^nston  &  Corey,  from  May,  1872,  to  April  1st,  1873,  whea 
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the  co-partnership  was  dissolved  by  mutual  consent.   The 
business  of  the  firm  was  keeping  a  boarding-house  and  selling 
goods  in  a  building  erected  by  them  for  the  purpose,  on  the 
Asylum  grounds,  near   Morristown.     Johnston  was  a  con- 
tractor for  work  on  the  Asylum  buildings,  then  and  still  in 
the  course  of  construction,  and  employed  a  large  number  of 
workmen  there,  accordingly.     To  provide  board  and  lodging 
for  these  men  and  derive  the  profit  therefrom,  were  the  prin- 
cipal objects  of  the  co-partnership.      The  building  was  of 
wood,  of  considerable  dimensions,  but  of  rude  construction, 
both  externally  and  internally.     The  co-partners  furnished  it 
only  with  such  furniture  as  was  absolutely  necessary  for  the 
business.     The  store  for  the  sale  of  merchandise  was  in  part 
of  the  building.     The  firm  stocked  it,  and  the  business  of  the 
sale  of  merchandise  was  carried  on  there  during  the  con- 
tinuance of  the  co-partnership.     At  the  dissolution  of  the 
firm,  Corey,  by  agreement  between  him  and  JohnstoD,  con- 
tinned  to  occupy  the  premises  and  use  the  furniture  on  ,his 
own  account,  for  the  same  purposes  for  which  they  had  been 
used  by  the  firm.     At  the  time  of  the  dissolution,  April  1st, 
1873,  Johnston  associated  with  him  as  partner  in  his  contract, 
the  other  complainant,  William  Johnston,  Jr.     It  was  part 
of  their  agreement,  as  they  allege,  that  the  liability  of  th^ 
former,  in  respect  to  the  debts  of  Johnston  &  Corey,  should 
be  equally  shared  by  them,  and  that  William  Johnston,  Jr-> 
should  be  entitled  to  one-half  of  Robert  S.  Johnston's  share 
of  the  profits  of  the  business  of  the  firm  of  Johnston  &  Corer- 
To  this  arrangement,  they  say,  Corey  consented.     From  the 
time  of  the  dissolution  to  about  the  10th  of  May,  followingf 
Corey  continued  to  keep  the  boarding-house  and  store.  Frou^ 
the  last  mentioned  date  to  about  the  1st  of  June,  following^ 
he  did  not  give  the  business  his  i>ei'soual  attention,  owing,  i»^ 
he  alleges,  to  his  illness.     On  or  al)out  the  last  mentione^i 
day,  the  complainants  took   possession  of  the  building  an^ 
proceeded  to  carry  on  the  business  of  the  boarding-house  and 
store  there,  on  their  own  account.     Corey  says  they  took  po^^ 
session  of  a  very  considerable  amount  of  goods  belonging  ^ 
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him,  which  were  then  in  the  store,  and  disposed  of  them  for 
their  own  aoeount.  From  the  dissolution,  and  as  it  appears 
up  to  the  1st  of  May,  following,  Corey  boarded  one  hundred 
and  eighteen  of  the  workmen  of  the  complainants,  for  which 
he  was  entitled  to  receive  from  the  latter,  by  reason  of  their 
assumption  of  the  debt,  $951.69,  and  during  the  same  period 
he  sold  to  workmen  of  the  complainants,  goods  out  of  the 
store  to  the  amount  of  $340.77,  for  which,  by  like  assump- 
tion, the  complainants  were  liable  to  him.  On  the  5th  of 
June,  1873,  he  commenced  a  suit  against  the  complainants  to 
recover  these  amounts,  with  interest,  in  the  Circuit  Court  of 
liCorris  county,  and  on  the  19th  of  August,  following,  re- 
covered judgment  against  them  by  default,  for  the  sums  so 
claimed,  with  interest  from  the  10th  of  May,  next  preceding, 
and  costs  of  suit  On  the  same  day,  an  execution  was  issued 
on  the  judgment,  and  levied  on  the  property  of  the  complain- 
ants. They  then  filed  their  bill  to  enjoin  him  from  enforc- 
ing payment  of  the  judgment,  on  the  ground  that  the  arrange- 
ment by  which  he  was  permitted  to  occupy  the  building  and 
use  the  furniture  on  his  own  account,  after  the  dissolution, 
was  based  on  his  agreement  with  the  complainants,  to  pay  off,. 
by  means  of  the  board  of  the  workmen  and  the  sales  of  goods 
to  them,  his  share  of  the  debts  of  Johnston  &  Corey  ;  the 
money  to  become  due  to  him  on  which  accounts,  from  their 
workmen,  the  complainants  were  to  retain,  as  far  as  necessary 
for  the  purpose,  to  be  applied  to  so  much  of  the  outstanding 
indebtedness  of  the  firm  of  Johnston  &  Corey  as  he  was  bound 
to  pay.  This  indebtedness,  they  allege,  is  considerable,  and 
they  also  all^e  that  they  have  been  unable,  by  reason  of  bis 
keeping  exclusive  possession  of  the  books  and  papers  of  the 
concern,  to  ascertain  its  amount.  They  charge  upon  him^ 
fraudnlent  dealing,  among  other  things,  in  appropriating  to 
his  own  use  the  property  of  the  firm,  without  aeeounting 
therefor,  and  in  creating  debts  in  the  name  and  on  the  credit 
of  the  firm,  on  his  own  account.  They  allege  that  he  is  en- 
tirely insolvent,  and  that,  although  since  the  dissolution  he 
promised  to  indemnify  the  complainants  against  his  share  of 
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the  indebtedness  of  the  firm,  by  giving  them  security  there- 
for, he  has  broken  his  promise  and  refuses  to  furnish  the 
sesurity.  On  the  filing  of  the  bill  an  injunction  was  issued, 
on  terms  of  giving  the  bond  required  by  statute  in  such  cases. 
The  defendant  has  answered,  denying  the  fraud  charged  upon 
him.  He  denies  that  he  has  either  refused  to  account  with 
the  complainants  or  to  permit  them  to  examine  the  boob, but 
alleges  that  on  the  other  hand,  he  has  been  desirous  of  comiog 
to  an  account  of  the  partnership  affairs,  and  has  so  informed 
them,  and  says,  that  they  have  been  denied  no  access  to  or  op- 
portunity of  examining  the  books.  He  states  that  at  the 
dissolution,  the  assets  of  the  concern  amounted  to  §4871.75, 
and  the  debts  to  $3143.82,  and  that  since  then  he  has  col* 
lected  of  the  debts  due  to  the  firm,  $171.68,  and  paid  of  the 
firm's  debts,  $285.03.  He  further  states  that  at  the  filing  of 
the  answer,  the  assets  amounted  to  $4710.07,  and  the  whole 
unpaid  indebtedness  to  $2858.79,  leaving  a  surplus  of 
$1851.28,  from  which  is  to  be  deducted  the  amount  of  $113.35, 
for  debts  paid  by  him  since  the  dissolution,  over  and  above 
his  receipts,  and  a  clear  balance  will  be  lefl  of  $1737.93,  ap- 
plicable to  the  payment  of  the  capital  put  into  the  concern. 
In  this  exhibit  of  the  afiairs  of  the  firm,  he  puts  down  the 
building  at  $2337.22,  and  the  furniture  at  $864.32,  and  the 
debts  due  to  the  concern  are  stated  to  be  $278.06.  For  these 
debts  he  alleges  Robert  S.  Johnston  is  liable  by  reason  of  his 
assumption  thereof,  they  being  due,  as  he  states,  from  John- 
ston's workmen,  from  whose  wages  Johnston  was,  by  agree- 
ment between  him  and  Corey,  to  have  retained  the  amount. 
Whether  the  assets  of  the  firm  are  sufficient,  according  to 
Corey's  statement  in  the  answer,  for  the  payment  of  their 
debts,  depends  on  whether  the  valuation  of  the  building  and 
furniture  is  just,  and  on  the  collectibility  of  the  debts  just  re- 
ferred to  due  to  the  firm.  The  building  and  furniture  are 
sot  down  at  what  Corey  says  is  their  cost.  On  the  dissolution 
the  firm  they  would  probably  have  been  disposed  of  by 
t  for  the  arrangement  by  which  he  was  to  be  permit 
em.    It  is  not  at  all  probable  that  on  such  aak,  the 
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'm  could  have  realized  cost  for  the  building  or  furniture, 
he  loss  on  them  would  probably  have  been  very  great.  The 
lilding  is  merely  a  rude  temporary  structure,  erected  for  a 
»ecial  purpose,  on  land  owned  by  the  state,  and  the  use  to 
hich  the  furniture  had  been  subjected,  would  probably  have 
tndered  it  of  no  considerable  value.  The  defendant,  how- 
rer,  seeks  to  justify  these  valuations,  by  the  fact  that,  as  he 
l^es,  he  was  unjustly  dispossessed  of  the  property  by  the 
>mplainants,  who  took  it  to  their  own  exclusive  use,  not 
ily  without  his  consent,  but  against  his  will  and  in  utter 
isregard  and  violation  of  his  rights.  These  valuations, 
lerefore,  are  dependent  on  the  facts  alleged  in  support  of 
lem,  which  appear  for  the  first  time  in  the  cause,  in  the 
aswer.  The  valuations  together  amount  to  $3201.54.  This 
ew  matter  is  met  by  affidavits  on  the  part  of  the  complain- 
its,  one  of  which,  made  by  a  person  very  competent  to  value 
le  property,  fixes  the  original  cost  of  the  building  at  about 
1400,  and  its  value,  if  taken  down  and  removed,  at  not  over 
J50.  By  these  affidavits  it  appears  that  the  furniture  had 
^en  greatly  depreciated  in  value  by  use,  at  the  dissolution, 
id  would  then  have  brought  at  a  sale  but  a  very  inconsid- 
able  sum.  The  facts  themselves  by  which  the  defendant 
leks  to  justify  I\is  valuations,  are  denied  by  these  affidavits* 
',  is  enough  to  say  that  those  facts  are  new  matter.  So,  also, 
r  the  defendant's  statement  in  regard  to  the  liability  of 
Lobert  S.  Johnston  for  the  payment  of  the  debts  due  to  the 
3ncem,  which  the  defendant  says,  amount  to  $278.06,  and 
11  of  which  he  sets  down  as  collectible,  because  of  the  al- 
^ed  liability  of  Robert  S.  Johnston  to  pay  them.  It  is 
be  established  rule  of  this  court,  that  an  injunction  will  not 
c  dissolved  for  new  matter  in  avoidance  alleged  in  the 
nswer,  not  responsive  to  the  bill.  West  Jersey  Railroad 
lompany  v.  Thomas^  6  C  E.  Green  205,  and  cases  there 
ited. 

The  defendant  has  not  answered  the  charge  of  insolvency 
lade  against  him  in  the  bilL  The  case  is  an  appropriate  one 
or  exeicifiing  the  restraining  power  of  the  court.     High  on 
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Injunctions,  §  829 ;  KaT  on  Injimationa  169 ;  Gold  v.  Gww 
ham,  1  Ch.  Cci.  311.  To  dissolve  the  injunction  and  permit 
the  defendant  to  proceed  to  collect  the  judgment  he  has 
recovered,  might  be  to  leave  the  complainants  practically 
remediless  in  the  premises^  and  to  compel  them  to  bear  bar- 
dens,  from  the  liability  to  which  they  should  in  equity,  under 
the  circumstances,  be  relieved.  Corey,,  on  the  other  hand,  in 
addition  to  the  lien  of  his  judgment  and  execution,,  has  the 
security  which  by  law  is  required  to  be  given,  on  applicatioa 
of  a  defendant  to  this  court  to-  stay  proceedings  at  law  in  a 
personal  action  after  verdict  or  judgment. 

The  injunction  should  be  retained  until  the  hearing.    Tke 
motion  to  dissolve  is  denied,  with  costs. 


PiCIvERT   vs.   RiDGEFIELD    PaRK   RaILROAD   CoMPAXT* 

"Where  a  railroad  company  had  entered  into  a  written  agreonent  ft^"^ 
their  right  of  way,  with  the  person  who  was  the  ostcnHible  owner,  and  al»^ 
the  owner  of  record,  of  the  property  over  which  the  right  of  way  waawogbtr 
and  by  virtue  of  a  license  in  such  agreement,  entered  into  poesesBion  tn^ 
graded  their  road-bed  and  proceeded  to  lay  their  track,  an  injunction  t^ 
restrain  them  from  the  use  of  the  property  at  the  suit  of  the  wife  of  suet* 
ostensible  owner,  who  claimed  tliat  at  the  time  of  making  sadi  agreemen''^ 
she  wajB  the  real  owner  of  the  property  by  deed  unrecorded,  and.  that  tb^ 
agreement  and  license  were  made  without  authority,  was  refused ;  it  a^ 
pearing  that  she  was  cognizant  of  the  entry  of  the  company  and  of  tiie^^ 
work  upon  the  property,  and  gave  them  no  notice  of  her  ownership,  not 
repudiated  the  agreement  or  license,  and  the  company  were  guilty  of  ^^ 
negligence. 


On  final  hearing  on  pleadings  and  proofs. 

Mr,  S.  Tattle,  for  complainant. 
JUr.  M.  Knapp,  for  the  company. 
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The  Chancellor. 

The  bill  in  this  case  was  filed  to  restrain  the  company  from 
entering  u\H)n,  taking  or  using,  without  the  complainant's 
consent,  a  piece  of  land  of  the  width  of  one  hundred  feet,  and 
of  the  length  of  about  twelve  hundred  feet,  part  of  a  farm 
of  which  the  complainant  claims  to  be  the  owner  ;  and  from 
proceeding  further  in  the  construction  of  their  railroad  over 
it,  and  from  laying  their  rails  upon  it  and  running  their  loco- 
motives OT  cars  over  or  upon  it.  It  appears  that  when  the 
bill  was  filed,  the  company  were  in  possession  of  the  land  in 
question,  and  were  occupying  it  for  the  purpose  of  their  rail- 
road, of  which  it  was  part ;  that  they  had  made  an  excavation 
in  it  of  the  width  of  seventy-five  feet  and  of  the  depth  of 
about  nineteen  feet,  for  its  entire  length,  and  were  about  to 
Jay  their  rails  upon  it  for  their  railroad.  The  whole  of  the 
railroad  in  this  state  was  then  graded,  part  of  the  track  laid, 
and  the  road  ready  for  laying  the  track  on  the  part  of  it  on 
(vhieh  the  track  had  not  yet  been  laid.  It  appears  also,  that 
:he  company  had  so  been  in  possession  and  had  occupied  the 
land  for  about  a  year  before  the  filing  of  the  bill.  They  had 
entered  into  possession  under  an  agreement  under  seal,  made 
3n  the  14th  of  February,  1872,  between  them  and  Rozel  F. 
Pickert,  the  complainant's  husband,  by  which,  in  considera- 
tion of  one  dollar  to  him  paid  by  the  defendants,  and  in 
further  consideration  of  the  benefits  to  him  of  the  location  of 
El  railway  thereon,  he  covenanted  and  agreed  with  them  that 
he  would  grant,  convey  and  release  to  them,  by  a  good  and 
sufficient  warranty  deed,  upon  being  paid  therefor  the  con- 
sideration thereinafter  mentioned,  the  strip  of  land  in  question ; 
the  railroad  to  be  built  where  it  was  then  located,  and  the 
consideration  to  be  paid  to  be  determined  by  arbitration,  and 
in  case  of  failure  of  the  arbitrators  to  agree,  by  umpirage. 
The  agreement  further  provided  that  the  company  might 
"  enter  on  the  land  and  commence  the  work  of  construction 
before  the  formal  conveyance"  might  "be  executed,  they  doing 
no  unnecessary  damage."  The  complainant  alleges  that  when 
this  agreement  was  made,  she  was  the  owner  of  the  land,  and 
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she  insists  that  it  is  not  binding  on  her ;    that  she  did  not 
authorize  her  husband  to  make  it,  and  tliat  she  did  not  know 
of  its  existence  until  after  the  conijKiny  had  begun  their  work 
on  the  land.     It  appears  that  the  price  of  the  land  was  never 
fixed;    that  in  August,  1872,  some  months  after  the  com- 
pany liad  begun  work  on  the  land,  the  parties  to  the  agree- 
ment each  chose  an  arbitrator  to  fix  the  price  ;  that  these  two, 
being  unable  to  agree  upon  it  and  failing  to  agree  on  aa 
umpire,  the  arbitration  was  broken  up  in  September  or  Octo- 
ber following,  by  the  refusal  of  the  arbitrator,  appointed  bj/" 
Pickert,  to  serve.     The  company,  by  their  answer,  express 
an  earnest  desire  to  have  the  value  of  the  land  ascertainei^ 
either  in  the  manner  provided  in  the  agreement  or  in  an«" 
other  proper  and  legal  mode,  and  declare  themselves  read^ 
and  willing  to  pay  it  when  ascertained  to  the  person  or  per-' 
sons  entitled  to  it.     They  allege  that  it  is  no  fault  of  their^ 
that  the  price  had  not  been  fixed  before  the  bill  was  filed, ba^ 
that  it  was  by  reason  of  the  unwillingness  of  Pickert  to  cany 
out  the  agreement.     On  the  filing  of  the  bill,  an  order  t<:> 
show  cause  why  an  injunction  should  not  issue  according  t<^ 
the  prayer  of  the  bill,  was  granted.     The  order,  however,  wa^ 
not  made  absolute,  and  the  defendants  proceeded  to  lay  thei** 
track  over  the  land  and  to  use  it  as  part  of  their  road,  of  th^ 
main  line  of  which  it  is  part. 

That  the  company,  in  good  faith,  entered  into  the  occti^'' 
pancy  of  the  premises  in  question,  there  is  no  room  todoub^f 
and  it  seems  equally  clear  that  in  treating  for  the  land,  they 
presumed,  and  had  good  reason  to  presume,  that  the  complain* 
ant's  husband  was  the  owner  of  the  property.     The  n^ti*' 
tions  were  all  conducted  by  him.     He,  indeed,  testifies  tb^^ 
he  apprised  the  agent  of  the  company  from  the  b^inning  oi 
the  negotiations,  that  his  wife  was  the  owner,  but  the  agefl^ 
swears  that  neither  the  complainant  nor  her  husband,  gave 
him   any  intimation   that  the  former  owned  the  proper^) 
until  after  August,  1872,  and  then  the  grading  of  the  wbole 
road   was  almost  all  done.     The  witnesseSi  Bartholomew 
Pickert  and  Henry  C,  Cooke,  are  evidently  mistaken  as  to 
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the  time  when  the  conversations,  as  to  which  they  testify, 
"took  place.     The  time  they  fix  is  a  year  too  early.     The  con- 
versations  probably   took   place    after   tlie   arbitration   was 
broken  up.     Henry  S.  Downs,  the  arbitrator  chosen  by  Mr. 
Kctert,  had  not,  up  to  the  time  when  he  declined  to  serve 
further,  which  was  in  the  fall  of  1872,  heard  that  Mrs.  Pick- 
crt  iiad  an  interest  in  the  proj)erty.     Besides,  the  agreement 
itselF,  in  all  respects,  treats  the  property  as  ilr.  Pickert's. 
riere  is  nothing  whatever  in  it  to  indicate  that  he  was  not 
"^  Sole  and  absolue  owner  of  the  land,  but  on  the  other 
wnd,  it  deals  with  the  premises  as  being  in  all  respects  his 
^Ic  Jind  absolute  property.     And  again,  it  appeared  by  the 
^ords  of  Bergen  county,  in  which  the  land  is,  from  the  be- 

• 

^nning  of  the  negotiations  down  to  August,  1872,  that  Mr. 
Pickert  had  the  title  to  the  land.  The  deed  from  Pickert  to 
^^Ua  Downing,  and  the  deed  from  the  latter  to  Mrs.  Pickert, 
^"^se  being  the  conveyances  by  which  Pickert  transferred  the 
Property  to  his  wife,  were  neither  of  them  recorded  until  the 
^^h  day  of  June,  1873 — more  than  three  months  after  the 
^ill  in  this  cause  was  filed.  The  agent  of  the  company  testi- 
fies that  he  was  at  Pickert's  house  in  Harrington  township, 
the  premises  in  question,)  both  before  and  after  the  signing 
>f  the  agreement ;  that  he  saw  Mrs.  Pickert  on  one  of  those 
)ccasions,  and  that  he  and  she  and  her  hilsband  always  talked 
nore  or  less  about  the  right  of  way  and  about  the  property. 
le  further  testifies  that  in  the  early  part  of  September,  1871, 
le  called  at  Pickert's  house,  in  Harrington  township,  and 
here  met  Mrs.  Pickert ;  that  he  asked  for  Pickert,  and  she 
old  him  he  was  not  at  home ;  that  he  told  her  he  was  going 
o  put  a  railway  through  Pickert's  place,  and  wanted  to  see 
lim  about  a  right  of  way;  that  she  told  the  witness  he 
vould  have  to  see  Pickert,  and  to  that  end  she  told  him 
vhere  Pickert's  place  of  business  was,  in  New  York.  Ed- 
,vard  K.  Alburtis,  who  was  the  president  of  the  company 
vhen  the  agreement  was  made,  and  was  still  such  when  he 
:e6tified  in  this  suit,  swears  that  he  never  heard  from  any 
iource  that  Mrs.  Pickert  owned  the  land,  until  the  work  was 
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subetantially  done,  and  he  does  not  know  of  my  member, 
officer,  or  agent  of  the  company  having  any  intimatioD  that 
she  claimed  to  be  the  owner  of  the  property  before  die  suit 
was  brought.     Delos  E.  Culver,  who  was  a  director  of  the 
company,  and  had  the  contract  for  building-  the  whole  loid, 
testifies  that  in  the  conversations  with  Pickert,  (be  had  none 
with  Mrs.  Pickert,)  Pickert  spoke  of  the  land  as  his.    Pat- 
rick Rchill,  who  did  the  grading  on  the  land  in  question, 
testifies  that  in  his  conversations  with  Mr.  Pickert  in  refer- 
ence to  the  work,  (and  he  talked  to  him  more  than  oooe,  and 
on  one  occasion  in  the  presence  of  Mrs.  Pickert,)  he  "never 
understood  anything  different  than  that  the  fiurm  was  Mr. 
Pickert's,"  and  that  he  always  heard  Mr.  Pickert  speak  oT 
the  farm  as  his.     The  insufficiency  of  the  reason  given  for 
not  recording  the  two  deeds  above  mentioned,  under  whida 
Mrs.  Pickert  claims  title,  may  well   lead  to  the  ooncluaoa 
that  her  title  to  the  property  was   intentionally  concealed- 
She  claims  to  have  paid  to  her  husband  $4000  for  the  prop- 
erty.    He  was  a  bankrupt,  and  had  failed  in  business  aboot 
a  year  before  these  conveyances  were  made.     She  testifies 
that  the  reason  why  the  deed  to  her  was  not  recorded  was  be- 
cause it  required  so  many  stamps;  that  after  she  paid  for  the 
property  she  was  "  short "  in  money  matters.     But  she  wa3 
then  in  business  in  the  tea  trade  in  New  York,  and  her  hos* 
band  was  with  her  in  that  business,  and  she  will  not  say  tha^ 
this  $4000  did  not  go  into  that  business.     She  says  she  does 
not  know  what  became  of  that   money,  that  she  does  not 
know  positively  whether  it  came  back  into   the  busines?- 
Pickert  testifies  that  he  and  his  wife  did  not  record  the  deed 
because  of  the  expense  attending  it  in  the  way  of  stamps? 
and  that  she  and  he  were  informed  that  there  was  an  act  ^ 
Congress  doing  away  with  the  necessity  of  stamping  dcecfcy 
and  they  supposed  if  the  deeds  were  not  recorded  until  tW 
act  took  effect,  it  would  never  need  stamping,  and  that  tkf 
considered  it  purely  a  matter  of  economy  between  themselves. 
Xow,  when  it  is  considered  that  Mrs.  Pidcerlluid  capi» 
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ed  in  the  tea  business  in  New  York ;  that  her  husband 
i  an  offer  of  $38,000  for  the  farm  of  which  the  strip 
d  in  question  is  part;  that  each  deed  required  only 
3  to  the  amount  of  $4,  and  that  an  inspection  of  the 
shows  that  the  deed  from  Pickert  to  Downing  was 
stamped  at  its  date,  May  28th,  1871,  and  that  the 
nras  also  stamped  at  the  same  time  with  stamps  to  an 
it  sufficient;,  according  to  the  requirements  of  law,  ex- 
tfty  cents,  the  worthlessness  and  insincerity  of  this  ex- 
re  apparent.  Nor  is  the  reason  given  by  Pickert  in 
stimony  for  signing  the  agreement  in  his  own  name, 
d  to  any  consideration.  To  the  question,  "  Why  did 
gn  the  agreement  in  your  own  name?''  he  answered,  "  I 
just  remember  that,  but  I  am  under  the  impression 
D  was  because  I  thought  the  proposed  railroad  would 
come  to  be  a  fact.'' 

conclusion  is,  that  the  company  did  believe,  and  had 
eason  to  believe,  that  the  property  was  the  property  of 
%  and  that  they  did  not  know  until  some  time  in  the 

1872,  and  after  tliey  had  almost  completed  the  grading 
ir  road,  that  Mrs.  Pickert  claimed  any  title  to  it.  In 
occupation  of  the  property  Mrs.  Pickert  acquiesced, 
ttempt  is  made  to  show  that  she  merely  seemed  to  ac- 
s,  And  that  that  apparent  acquiescence  was  due  to  the 
>n  of  her  husband,  but  it  does  not  so  appear  by  her  tes- 
f.  She  says,  that  when  the  company  entered  on  the 
to  excavate  she  knew  the  fact,  and  that  she  made  no 
on  then  to  their  going  on  the  land.  She  and  her  hus- 
lived  on  the  property  while  the  work  was  in  progress. 

asked  for  her  reason  for  not  objecting,  she  does  not 
restraint,  but  says  she  talked  with  her  husband  and  he 
it  he  could  talk  to  the  company  better  than  she  could, 
agh,  according  to  her  husband's  testimony,  she  con- 
counsel,  both  in  New  York  and  in  this  state,  in  regard 
I  matter,  her  husband  sometimes  accompanying  her  and 
metimes  going  alone  ;  and  although  she  consulted  with 
lends,  some  of  whom  she  says,  were  "  railroad  people," 
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on  the  subject,  and  although,  as  she  testifies,  she  principallr 
managed  the  property  herself  ever  since  the  title  was  vested 
in  her,  yet  she  never  made  any  objection  whatever  to  the 
company,  to  their  occupancy  of  the  land,  until  after  they  had 
completed  the  excavation  through  it  and  had  laid  their  rails 
up  to  the  property,  and  then  her  objection   was  made  bv 
means  of  this  suit,    I  see  no  evidence  on  which,  reliance  ought 
to  be  placed,  that  her  acquiescence  was  due  to  any  restraint. 
According  to  her  own  testimony  and  that  of  her   hasband, 
she  was  free  not  only  to  consult  with  her  friends  and  relatives 
on  the  subject,  but  with  counsel  of  her  own  selection,  and 
her  husband  so  far  from  restraining  her  in  this  respect,  at- 
tended her,  as  he  admits,  several  times  to  consult  her  couneel. 
Pickert's  testimony,  that  his  wife,  when  he  told  her  of  the 
agreement,  was  very  indignant  and  said  she  would  consult 
her  father,  and  did  consult  other  parties  ;  that  she  never  con- 
sented to  or  ratified  his  proceedings  in  the  matter;  and  that 
she  insisted  on  his  taking  her  to  the  company's  office,  and 
said  she  would  go  alone  if  he  would  not  go  with  her,  to  see 
the  authorities  of  the  company  and  object  to  their  pushing" 
their  railroad  across  the  farm,  is  further  evidence  tfiatsh^ 
was  under  no  restraint.     He  says,  also>  that  she  did  pot  take 
measures  to  stop  the  construction  of  the  company's  road  over 
her  premises,  because  she  did  not  know  of  the  agreeraent 
until   some  months  after  it  was   made,  and  then  he  assured 
her  irequently  that  the  company  would  soon  be  up  to  se^ 
them  and  settle  or  have  the  matter  adjusted  ;.  that  she  insisted 
that  it  should  be  done  at  once,  and  when  she  saw  the  men 
come  on  to  work,  she  consulted  with  her  friends  as  to  th^ 
advisability  of  allowing  the  company  to  goon  with  the  work 
without  first  adjusting  the  matter. 

The  sole  question  before  me  is,  whether  this  company  shall? 
under  the  circumstances,  be  enjoined  from  the  use  of  their 
road  over  the  land  in  question.  In  the  first  place,  the  con^' 
plainant  has  an  adequate  remedy  at  law,  and  this  court  vill 
not  interfere  by  injunction  in  such  a  case  as  this  where  i^ 
complainant  has  an  adequate  legal  remedy.     Higbie  v.  CbW' 
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rfer*  and  Amboy  Hailroofl  Conipcmy,  5   C.  E.   Green  435 ; 
Hhrris   Canal  and .  Bankmg    Company  v.  Fagin,  7    C.  E. 
Gf^een  430.     In  the  next  place,  the  company  have  been  guilty 
or  no  negligence,  but  appear  to  have  acted  with  due  care  and 
cireumspection,  and  in  good  faith  throughout  the  whole  trans- 
action.   They  are,  under  the  circumstances,  entitled  to   the 
favorable  consideration  of  the  court.     Equity  has,  in  numer- 
ous oases,  declined  to  interpose  against  railroad  companies 
under  similar  circumstances.     In  Deere  v.  Gueatj  1   J/y/.  & 
Cr,  516,  it  was  held  that  there  was  no  equity  to  restrain  by 
injunction  the  owners  of  a  railroad  made  over  the  plaintifF^s 
land,  from  using  the  railroad  after  it  had  been  completed,  or 
from  interrupting  the  plaintifTs  workmen  in  removing  it  and 
J^toring  the  land  to  its  original  state,  although  the  possession 
of  the  land  for  the  purpose  of  constructing  the  railroad,  might 
have  been  obtained  from  a  tenant  of  the  plaintiff,  by  means 
of  circumvention  and  fraud.     In   Greenhalgh  v.  The  Man- 
^^^^^Her  and  Bh*mingham  Railway  Company,  3  3IyL  &  Cr. 
"^84,  it  was  held  that  the  owner  of  land  on  which  a  railway 
^^pany,  empowered  by  parliament,  were  about  to  enter,  was 
*not  entitled  to  an  interlocutory  injunction  to  restrain  them 
from  80  entering,  if,  by  his  silence  and  conduct,  he  had  per- 
'Ditted  them  to  carry  on  their  works  upon  the  supposition 
that  they  were  entitled  to  enter  on  and  take  the  land  in  ques- 
tion.   See,  also,  Langford  v.  The  Brighton,  &c,,  Railway  Co., 
^RaUvo.  and  Canal  cases  69;  also  Carson  v.  Coleman,  3  Stockt. 
^06.    In  Wood  V.  Charing  Cross  Railway  Company,  33  Beav. 
^j  it  was  held. that  where  a  railway 'company  had,  bona  fide, 
^e  a  mistake,  without  culpable  negligence  on  their  part,  as 
*o  the  lands  they  had  valued  and  taken  possession  of,  and  the 
^^estion   between   the  company  and   the   land   owner   was 
Merely  one  of  value,  equity  would  not,  by  injunction,  stay  the 
^orks  on  the  property  taken,  and  that  the  court  in  such  cases 
has  regard  to  the  injury  which  may  be  done  to  the  public. 
*n  this  case  Sir  John  Romilly,  M.  R.,  said:    "  I  apprehend 
^  rule  of  the  court  in  all  these  matters  is  this :  The  legisla- 
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ture  empowers  the  railway  company  to  take  the  property  on 
paying  a  reasonable  sum  for  it,  but  they  must  not  take  it 
arbitrarily,  or  without  giving  a  fair  and  reasonable  compensa- 
tion to  the  owner  of  the  property,  and  they  are  bound  to  put 
the  matter  in  such  a  shape  that  a  jury  or  arbitrator  may  be 
able  to  form  an  accurate  estimate  of  its  value.     If  a  railwa? 
company,  disregarding  the  provisions  of  the  act,  thinks  fit  to 
take  possession  of  the  pro()erty,  to  act  with  a  high  hand  and 
set  the  owner  in  defiance,  this  court  interferes  and  prevents 
the  company  from  taking  any  further  step  in  the  matter; 
but  it  only  does  so  if  the  owner  comes  with  reasonable  dili- 
gence, at  the  proper  time,  and   without  doing  unnecessanr 
injury  to  the  company.     But,  if  a  company  acting  bonafdt^ 
take  possession  of  property  by  mistake,  and  it  is  merely  e^ 
question  of  value  between  the  company  and  the  owner,  I  ap — • 
prehend  the  court  does  not  act  in  the  same  way,  unless  it  i^ 
shown  that  there  has  been  culpable  n^ligence  on  the  part  (^  ^ 
the  company.''     The  company  in  the  present  case  are  inth*^ 
daily  use,  for  public  travel,  of  the  land  in  question  as  part 
their  railwav.     This  court  refused  to  restrain  them  on 
filing  of  the  bill,  and  again  when  the  answer  had  come  ii 
There  is  nothing  in  the  evidence  which  would  justify  theooi 
trary  action  now.     The  bill  must  be  dismissed,  and  I  thii 
that,  under  the  circumstances,  it  should  be  with  costs. 


GrLiciv'.s.ExKcLTon.s  vs.  GrucK  and  others. 

1.  A  lu'cuK'xt  of  ?10,0(iO  to  a  tlaiighter,  to  lie  held  by  te^tUitor^A  executor* 
in  tni?«t  for  Iier,  the  interest  to  be  paiil  to  her  annually,  and  if  frhesfcoo*' 
marry,  and  have  a  child  or  cliildren,  then  after  her  death,  the  $10,000 to 
go  to  such  fluid  or  children,  passes  the  funds  to  her  execulOFB,  subject  to 
lier  disposition  of  it  by  will,  upon  her  death  without  issue. 

2.  The  jj;ifi  of  the  pnxluce  of  a  fund,  without  limit  an  lo  lime,  j>awe*the 
fund  itself. 

3.  AVhere  tliere  is  a  gift  to  children  or  other  legateei>,  tbe  sharw  !*«>? 
given  absolutely  in  the  first  instance,  followed  by  a  direction  loeettletfc* 


OCTOBER  TERM,  1874.  325 


Gulick^B  Executors  v.  Gulick. 


ares  upon  truflts  which  do  not  exhaust  the  whole  interest,  the  legatees 
ke  their  shares  absolutely,  subject  to  the  qualifying  trustii. 

4.  And  where  the  testator  provides  that  the  portion  of  his  daughters 
lall  be  held  in  trust  by  his  executors  or  other  persons  appointed  for  the 
irpose,  during  the  life  of  the  daughters,  and  go  to  their  children  or  issue, 
:any  suofa  they  have,  at  their  decease,  this  is  regarded  as  a  quali6cation 
'  limitation  of  the  estate  of  such  daughters  only  as  leave  children  or  issue, 
id  will  not  aficct  the  vested  or  transmissible  character  of  the  shares  of 
rch  daughters  as  die  without  leaving  children  or  issue. 

o.  The  fact  of  a  settlement  by  testator  in  such  case  to  the  u^e  of  a  daugh- 
r,  free  from  the  control  of  any  husband  she  might  have,  is  no  evidence 
lat  the  testator  intended  that  she  should  have  a  life  estate  only. 

6.  Where,  after  an  estate  has  been  settled,  a  trust  fund  remains  in  the 
uids  of  the  executors,  separated  from  the  general  residue,  which  they 
ive  held  for  a  legatee  during  life,  and  on  the  decease  of  the  legatee  sev- 
al  claimants  for  the  fund  ap)»ear,  the  costs  of  a  suit  instituted  by  the  exec- 
ors,  to  determine  the  ownership  of  the  fund,  must  be  borne  by  the  fund 
self. 


This  cause  was  argued  on  bill  and  answers. 

Mr.  C  S.  Green,  for  the  executors  of  William  Gulick^ 
eoeased. 

Mr.  A.  0.  Riohey  and  Mr.  B.  Gummere,  for  the  executors 
!*  Abbj  Maria  Gulick^  deceased. 

Mr.  J.  WUsoriy  for  James  H.  Gulick  and  William  A. 
rulick  and  wife. 

The  Chancellor. 

The  bill  is  filed  by  the  executors  of  the  last  will  and  testa- 
lent  of  William  Gulick,  deceased,  late  of  Princeton,  in  this 
tate,  for  the  construction  of  a  bequest  of  $10,000  therein,  in 
ivor  of  his  daughter,  Abby  Maria.  The  will  is  dated  July 
3th,  1855.  By  it,  the  testator  gave  to  his  son  James,  $2000, 
y  be  placed  out  at  interest  on  bond  and  mortgage ;  the  bonds 
nd  mortgages  to  be  taken  in  the  names  of  his  executors,  and 
be  interest  to  be  paid  annually  to  James  by  the  executors, 
3r  his  sole  and  separate  use,  and  to  be  in  no  wise  liable  for 
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his  debts,  and  after  his  deaths  to  go  to  his  children  in  equal 
shares.     And  he  gave  to  his  executors  and  to  the  survivor 
of  them,  the  farm  on  which  the  family  of  his  son,  William  A- 
Gulick,  then  lived,  together  with  other  real  estate  described 
in  the  will,  in  trust,  nevertheless,  that  the  executors  and  the 
survivor  of  them,  should  receive  the  rents,  issues,  and  profits 
of  that  real  estate,  and  pay  them  to  William  and  William's 
then  wife,  each  and  every  year  during  their  lives,  to  their 
sole  and  separate  use,  the  same  to  be  in  no  wise  liable  to  the 
debts  of  William  ;  and  after  the  death  of  William  and  his 
then  wife,  he  devised  the  real  estate  so  held  in  trust  for  them, 
to  their  children,  in  equal  shares.     To  his  son  Alexasder,  be 
devised  the  farm  on  which  the  testator  then  lived,  for  life, 
with  remainder   to   Alexander's   children   in    fee,  in  equil 
shares.     To  his  daughter  Abby  Maria,  who  was  unmarried r 
he  bequeathed  as  follows :     "  I  give  and  l)equeath  to  my 
daughter  Abby  Maria,  the  sum  often  thousand  dollars,  to  be 
placed  out  at  interest  on  bond  and  mortgage,  so  soon  as  my" 
estate  can  be  collected  without  sacrifice ;  the  bonds  and  mort^ 
gages  to  be  taken  in  the  names  of  my  executors  or  the  sur^ 
vivor  of  them,  in  trust  for  my  said  daughter  Abby  Mariar 
and  the  interest  to  be  paid  annually  to  her  by  my  said  execu^ 
tors  or  the  survivor  of  them,  for  her  sole  and  separate  user 
and  in  no  wise  liable  for  the  debts,  or  subject  to  the  control  r 
of  any  man  she  may  marry  ;  should  she  marry,  and  have  !*• 
child  or  children,  then,  after  her  death,  I  give  the  said  tef^ 
thousand  dollars  to  such  child  or  children."     To  his  marrie^^ 
daughter,  Elizabeth  II.,  he  gave  a  like  sum,  to  be  placed  »^ 
interest  in  like  manner,  and  on  the  like  trust,  except  that  h^ 
provided  that  the  bonds  and  mortgages  should  be  taken  i^ 
the  names  of  the  executors  other  than  her  husband,  be  bein^ 
one  of  the  executors,  and  after  her  death,  the  money  bequeathe^ 
to  her  should  go  to  her  children,  in  equal  shares.    All  tb^ 
rest  and  residue  of  his  estate,  l)oth  real  and  personali  he  gave^ 
devised,  and  bequeathed  absolutely,  to  his  five  diildren  abov^^ 
named,  in  fee  simple,  in  equal  shares.     He  appointed  his 
sons,  James  and  Alexander,  and   his  son-in-law,  £d«nuv 


OCTOBER  TERM,  1874.  327 

Gnlick'g  Exccators  v,  Gulick. 

Armstrong,  executors.  By  a  codicil  to  the  will,  dated  Feb- 
ruary 14th,  1863,  he  revoked  the  gift  to  William,  in  the 
residuary  section  of  the  will,  and  instead  thereof,  gave, 
devised,  and  bequeathed  the  one  equal  one-fifth  part  of  all 
the  rest  and  residue  of  his  estate,  both  real  and  personal,  to 
his  executors  in  the  codicil  named,  and  the  survivor  of  them^ 
but  in  trust,  nevertheless,  for  the  use  and  benefit  of  Sarah, 
the  then  wife  of  William,  during  her  life,  and  to  be  in  no 
wise  subject  to  the  debts  or  control  of  William,  and  after  her 
death,  it  was  to  go  to  the  children  of  her  and  William  abso- 
lutely, in  equal  shares ;  and,  in  case  any  of  those  children 
should  die  in  the  lifetime  of  their  mother,  leaving  issue,  such 
issue  should  take  the  same  share  as  their  parents,  if  living, 
would  have  taken.  By  the  codicil,  he  revoked  the  appoint- 
ment of  executors  made  in  the  will,  and  appointed  the  com- 
plainants, Alexander  Gulick  and  Job  Olden,  executors. 

Abby  Maria  did  not  marry.  She  died  on  or  about  the 
20th  of  May,  1873,  leaving  a  will  by  which,  after  providing 
for  the  payment  of  her  debts  and  funeral  expenses,  and  the 
erection  of  a  tombstone  over  her  grave,  she  gave  all  her  prop- 
erty to  the  children  of  her  sister  Elizabeth.  Her  executor 
claims  the  $10,000  mentioned  in  the  above  quoted  section  of 
:he  will.  On  the  other  hand,  it  is  claimed  that  it  passed 
under  the  will  of  William  Gulick,  deceased,  to  those  who  are 
iow  interested  in  the  residuum  of  his  estate ;  or,  if  not,  then 
:o  his  next  of  kin.  The  executor  of  Abby  Maria  insists  that, 
mbject  to  the  qualifying  trust  and  conditional  limitation,  she 
:ook  the  gift  of  $10,000,  absolutely.  On  the  other  hand,  it  is 
insisted  that  she  took  only  the  interest  of  it  for  life. 

The  testator  gave  to  Abby,  by  the  bequest  under  considera- 
tion, $10,000,  to  be  held  by  his  executors  or  the  survivor  of 
them,  in  trust  for  her,  and  the  interest  to  be  paid  annually  t^ 
her  by  the  executors  or  the  survivor  of  them,  for  her  sole  and 
separate  use,  and  not  to  be  liable  for  the  debts,  or  subject  to 
the  control,  of  any  husband  she  might  have ;  and  he  further 
provided  that,  if  she  should  marry,  and  have  a  child  or 
children,  then,  after  her  death,  the  $10,000  were  to  go  to 
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such  child  or  children.     lu  its  terms  the  bequest  is  absolute. 
Besides,  the  produce  of  the  fund  is  given  to  her  without  liniit 
as  to  time.     That,  in  this  case,  passed  the  fund  itself.    2 
Roper  on    Legacies  1476,  et  acq.;    Adanison  v.  Armitag€j 
19  Ves.  416  ;    Manning  v.  Craig,  3    Greenes  Ch.  R.  436  » 
Haig  v.  Swiney,  1  Sim.  &  Stu.  487  ;  Billing  v.  Biliingy   5 
Sim,   232;  Hawkins  v.   Hawkins,   7   Siriu   173;  Clarke  v. 
Gould,  Id.  197  ;  Humphrey  v.  Humphrey,  1  Sim.  N.  S.  536. 
The  testator  nowhere  provides  that  the  $10,000  shall  go  over 
to  any  one,  or  fall  into  the  residue  of  his  estate,  in  case  Abbr 
should  not  have  lawful  issue. 

The  plan  of  his  will  manifestly  was  to  give  his  children 
equal  shares  of  his  estate.     All  the  rest  of  his  children  ex- 
cept Abby,  were  married,  and  had  children  living  when  the 
will  was  made.     In  the  case  of  each  of  the  others,  he  gives 
to  the  parent  or  parents  the  use  or  interest  for  life,  and  at 
his,  her,  or  their  death,  the  fund  or  the  real  estate  to  his,  her, 
or  their  children.     There  is  no  clause  of  accruer  in  any  in^ 
stance,  and  he  makes  no  provision  in   regard  to  the  fund  or 
property,  in  case  neither  the  children   nor  their  issue  should 
survive  the  parent  to  whom  the  interest  or  use  for  life  is 
given,     Abby  has  no  interest  under  the  will  in  the  particular 
devises  and   bequests  to  her  brothers  and  sisters  and  their 
children.      Equality,  therefore,  does  not  require  that  their 
should  have  any  in  the  bequest  to  her.     It  is  clear  from  the 
language  of  the  bequest  under  consideration,  that  the  testator 
intended  to  give  the  §10,000  to  Abby,  settling  it  on  her  to 
protect  it  against  any  husband  she  might  have,  and  securing 
it,  in  case  she  should   marry  and  have  issue,  to  her  child  or 
cliildren.     Where  there  is  a  gift  to  children  or  other  legatees, 
the  shares   being  given  absolutely  in  the  first  instance,  fol* 
lowed  by  a  direction  to  settle  the  shares  upon  trusts  which  do 
not  exhaust  the  whole  interest,  the  legatees  take  their  share 
absolutely,  subject  to  the  qualifying  trusts.     And  where  the 
testator  provides  that  the  portion  of  his  daughters  shall  he 
held  in  trust  by  his  executors  or  other  persons  appointed  for 
tlie  purpose,  during  the  life  of  his  daughters,  and  go  to  their 
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children  or  issue,  if  any  such  they  have,  at  their  decease,  this 
is  r^arded  as  a  qualification  or  limitation  of  the  estate  of 
such  daughters  only  as  leave  children  or  issue,  and  will  not 
affect  the  vested  or  transmissible  character  of  the  shares  of 
such  daughters  as  die  without   leaving  children   or   issue» 
Hawkins  on  Wills  267 ;    2  Redjidd  on  Wills  649 ;    Jarman 
on    Wills  749,  784;    WhUteU  v.  Darfm,  2  Jac.  &   W.  279;. 
Hulme  V.  Hulme,  9  Sim.  644  ;    Mayer  v.  Townsend,  3  Beav. 
443;    Jackson  v.  Noble,  2  Keen  590;    Alston  v.  Davis^  2 
Head  {Tenn.)  266.     This  principle  was  recognized  in  Wurts^ 
JSj^rs  V.  Page,  4  C.  E.  Green  365.      Abby  having  died  with- 
out issue,  this  qualification  or  limitation  of  her  estate  did  not 
affect  its  vested  or  transmissible  character.     Nor  is  the  fact 
of  the  settlement  to  her  use,  free  from  the  control  of  any  hus- 
band she  might  have,  evidence  that  the  testator  intended  that 
she  should  have  a  life  estate  only.     Adamson  v.  Armitage,, 
Whittell  V.  Dudin,  Jackson  v.  Noble,  Mayer  r,  Townsend, 
Wurts'  Ex^rs  v.  Page.     The  case  of  Joslin  v.  Hammond,  3- 
M.  &  K.  110,  was  relied  on  by  counsel  for  the  residuary  leg- 
atees and  next  of  kin  of  William  Gulick,  as  authority  for 
holding  that  the  testator  died  intestate  of  the  $10,000  men- 
tioned in  the  bequest  under  consideration.     That  case,  how- 
ever, is  clearly  distinguishable  from  this.     There  the  testator 
gave  his  whole  property  to  his  wife,  on  condition   that  she 
should  pay  an  annuity  to  his  mother,  for  the  life  of  the  lat- 
ter, and  he  directed  that  at  the  death  of  his  wife  the  whole  of 
his  property  should  be  equally  divided  between  those  of  his 
children  who  might  survive  her.     He  provided  that  in  case 
of  the  re-marriage  of  his  wife,  each  of  his  children  on  arri- 
ving at  the  age  of  twenty-four  should  be  paid  £400.     He- 
left;  one  child  surviving  him,  and  a  posthumous  child  was 
bom.     Both  died  in  the  lifetime  of  the  widow,  without  issue. 
The  widow  married  again,  and  died,  leaving  her  husband 
surviving  her.     It  was  held  that  in  the  events  which  had 
happened,  the  testator^s  property  was  undisposed  of,  and  that 
the  next  of  kin,  and  not  the  second  husband  in  right  of  his 
wife,  were  entitled  to  it.     The  decision  in  that  case  was  put 
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upon  the  ground,  that  from  the  whole  context  of  the  will  it 
was  apparent,  that  it  was  the  intention  of  the  testator,  that 
in  no  event  the  wife  should  have  other  than  a  life  estate,  and 
that  it  was  not  a  probable  intention  to  be  imputed  to  bim, 
that  if  his  children  died  in  the  lifetime  of  his  widow,  leaving 
families,  she,  on  her  second  marriage,  should  enjoy  the  whole 
property.     In  the  case  before  me  there  is  nothing,  either  in 
the  terms  of  the  bequest  or  in  the  context,  to  indicate  that. 
the  testator  intended  that  Abby  should  have  no  more  than  a. 
life  interest.     The  testator  not  only  begins  the  bequest  by 
giving  her  the  money,  absolutely,  but  follows  that  gift  by  ai:^ 
unlimited  gift  of  the  interest  of  the  money,  and  making  ttO 
limitation  over  to  any  person  in  esse,  he  merely  declares  » 
limitation   dependent  on  the  happening  of  a  contingency- 
He  does  not  give  $10,000  to  Abby  for  life,  providing  that  i^ 
if  she  marry  and  have  issue,  the  money  is  to  go  to  sucb 
issue ;    but  he  gives  the  money  to  her,  settling  it  to  her  us^» 
with  a  limitation  over  in  case  a  certain  contingency  shall 
happen. 

The  testator  evidently  did  not  intend  to  die  intestate  of  tb^ 
money  mentioned  in  this  bequest,  and  it  is  difficult  to  coO' 
ceive  why,  if  his  intention  had  been  that  Abby  should  have  ^ 
life  interest  only,  he  did  not,  when  dealing  with  the  fund,  i*^ 
view  of  the  contingency  alluded  to  and  with  the  possibility  i* 
not  the  probability  before  him  that  she  would  not  have  issa^> 
give  direction  to  the  fund  at  her  death,  in  the  event  of  he^ 
dying  without  issue.  The  probability  that  she  would  not 
marry,  and  that  if  she  did,  she  would  not  have  issue,  seeing 
that  she  \v*as,  at  the  date  of  the  will,  well  advanced  in  life 
must  have  presented  itself  to  him. 

There  will  be  a  decree  that  the  fund  be  paid  over,  wth  its 
accumulations,  to  the  executor  of  Abby. 

The  costs  in  this  case  should  be  paid  out  of  the  legacy  of 
Abby  Maria.  The  estate  of  the  testator,  William  Gulick/ 
has  been  long  since  settled,  and  the  legacies  have  either  been 
paid  over  or  are  held  in  trust,  according  to  the  directions  of 
the  will,  and  the  shares  in  the  residuum  have  been  dealt  with 
in  like  manner.    Though  the  costs  of  this  suit  may  be  re- 
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garded  as  "  costs  of  executing  the  will/'  seeing  that  the 
executors,  being  uncertain  as  to  who  is  entitled  to  the  money 
in  question,  have  come  into  court  for  directions,  yet,  under 
the  circumstances,  it  seems  equitable  in  this  case,  to  follow 
the  rule  as  to  costs  on  interpleader.  The  executors  arc 
trustees  for  a  fund  which  they  have  held  in  trust  for  the 
legatee  during  her  life.  On  her  decease,  there  appeared  divers 
claimants  of  the  fund,  and  this  suit  was  instituted  for  the  pur- 
{)06e  of  determining  the  ownership  of  it.  It  is  just  that  it 
should  bear  the  expense.  Jenour  v.  Jenour,  10  Vea.  562.  In 
that  case  it  was  held  that  if,  after  a  residuary  legatee  has  paid 
out  of  the  bulk  of  the  estate  all  that  it  is  incumbent  on  him 
to  pay,  a  question  arises  as  to  the  interest  in  a  legacy  which 
has  been  clearly  reserved  from  the  bulk,  the  expense  of  ques- 
tions touching  that  fund,  ought  to  be  thrown  on  the  fund 
itself. 


The  Citizens  Mutuax.  Fire  and  Marine  Insurance 

Company  vs.  Brittan  and  others. 

Decree  and  execution  for  sale  of  mortgage<l  preniifies  amended,  by  re- 
<]iicing  the  amount  decreed  to  be  due,  by  tlie  amount  of  interest  wliich  had 
been  paid  on  the  mortgage,  but  not  allowed.  A  further  reduction  by  the 
ainoiint  of  an  allied  premium  for  an  extension  of  tlie  time  of  payment  of 
the  mortgage,  disallowed,  such  money  having  been  paid  to  the  then  holder 
of  the  mortgage,  partly  as  compensation  for  inducing  the  complainants  to 
purchase  it,  and  partly  as  indemnity  against  the  loss  which  he  should  sus- 
tain in  the  sale. 


On  order  to  show  cause  why  final  decree  and  execution 
thereon,  for  sale  of  mortgaged  premises,  should  not  be 
amended. 

Jtfr.  J.  Whitekeadf  for  defendant,  Longley. 

Mr,  E,  W,  Wardj  for  <»mplainauts. 
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The  Chancellor. 

I 

The  defendant,  Longley,  owner  of  the  mortgaged  premises, 
applies  to  have  the  final  decree  and /en /acMwthereon,  for  the 
sale  of  those  premises,  amended,  by  reducing  the  amount 
decreed  by  the  former  to  be  due  to  the  complainants,  and  by 
the  latter  directed  to  be  raised  accordingly.    The  controversy 
between  the  parties  is  with  regard  to  the  interest  which  be- 
came due  upon  the  mortgage  in  suit  in  this  cause,  on  the  iTtk 
of  September,  1870,  the  17th  of  March,  1871,  and  the  17th 
of  September  in  the  last  mentioned  year.     It  is  admitted  that 
all  of  the  interest  due  at  the  first  mentioned  date,  has  been 
paid,  except  $51.66,  which  it  is  claimed  is  still  unpaid.   The 
mortgaged    premises  were    sold  and    conveyed  by   Hugh 
Holmes  to  Samuel  B.  Brittan,  on  the  17th  of  March,  1869^ 
and  the  latter  then,  with  his  wife,  gave  to  Holmes  the  mort- 
gage in  suit,  for  $5500  of  the  purchase  money  of  the  property- 
It  w^as  payable  in  one  year  from  its  date  and  bore  interest  at 
seven  per  cent,  per  annum,  payable  half  yearly.     On  the  lOtb 
of  September,  1870,  Brittan  conveyed  the  premises  to  Long^ 
ley,  subject  to  the  mortgage.     Holmes  assigned  the  mortgage 
to  the  complainants  on  the  28th  of  November,  1871.  Interest 
is  credited  upon  it  up  to  September  17th,  1870.     The  decree 
was  taken  for  the  full  amount  of  the  principal,  with  interest 
from  the  last  mentioned  date,  and  execution  was  issued  ao^ 
cordingly.     That  the  interest  due  March  17th,  1872,  and  od 
September  17th,  of  the  same  year,  was  paid  to  the  oomplaifl- 
ants  before  suit  was  commenced,  is  admitted.     The  decree 
and   execution  will  therefore   be  amended  by  reducing  tie 
amount  decreed  to  be  due  and  directed  to  be  raised  for  the 
complainants,  accordingly.     Longley  insists  that  all  the  in* 
terest  in  dispute  was  paid  to  Holmes,  and  that  a  note  of  one 
Samuel  D.  Stryker,  dated  August  8th,  1872,  for  $253.10, 
payable  to  the  order  of  Brittan  &  Co.  at  three  months,  and 
by  them  endorsed  to  Holmes,  who,  he  insists,  agreed  to  re- 
ceive it  as  payment  of  the  interest  on  the  mortgage  up  to 
September  17th,  1871,  was  given  in  settlement  of  the  whole 
matter.     The  evidence  of  Holmes  on  the  subject  ia,  that  he 
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received  from  Brittan  on  the  20th  of  January,  1871,  the  mem- 
orandum check  of  Brittan  &  Co.,  (Longley  was  not  a  member 
of  that  firm,)  for  $190.00,  for  the  interest  due  on  the  17th  of 
September,  1870,  the  discrepancy  between  the  amount  of  the 
check  ($190)  and  the  amount  of  the  interest  ($192.50,)  being 
accounted    for  by  a  small  indebtedness    due  from  him  to 
Brittan  &  Co.,  which  was  then  allowed.     Of  this  check  the 
whole  amount  was  paid,  except  $51.66.     He  further  testifies, 
that  on  the  15th  of  May,  1872,  Brittan  gave  him  the  note 
of  Samuel  D.  Stryker,  for  $183.20,  at  five  months,  payable  to 
the  order  of  Brittan  &  Co.,  and  by  them  endorsed,  for  the 
interest  which  was  due  on  the  preceding  17th  of  March,  al- 
lowing, as  in  tlie  transaction  of  the  check,  some  small  amount 
due  from  him  to  Brittan  &  Co. ;    and  that  on  the  8th  of 
August,  1872,  Brittan  gave  him  Stryker's  note  for  $253.10, 
at  three  months,  for  the  interest  which  was  to  become  due  on 
the  17th  of  September  following,  and  the  amount  due  on  the 
check  above  mentioned.  Neither  of  these  notes  has  been  paid, 
&nd  the  balance   due    on   the  check   also  remains   unpaid. 
Holmes  testifies,  that  on  receiving  the  check  and  notes,  he 
gave  Brittan  receipts  for  them,  by  which  he  agreed  that  they 
should  be  credited  on  the  bond  when  paid.     It  is  proper  to 
wmark,  that  by  agreement  between  Holmes  and  the  complain- 
*nt8,  made  on  the  assignment  of  the  bond  and   mortgage  by 
the  former  to  the  latter,  he  was  to  be  entitled  to  the  interest 
on  the  bond  and  mortgage  up  to  the  1st  of  December,  1871, 
andthe  company  was  to  hold  that  interest,  when  collected,  in 
^Qst  for  him.     Holmes  credited  on  the  bond  the  interest  due 
«  the  17tb  of  September,  1870,  but  after  that  date,  no  in- 
terest was  credited.     The  complainants  gave  receipts  for  the 
"itereat  paid  to  them,  that  which  was  due  on  the  17th   of 
Mareh^  1872,  and  on  the  17th  of  September  following. 

The  weight  of  testimony  is,  that  the  claim  for  interest,  as 
made  by  Mr.  Holmes,  is  just.  He  is  evidently  mistaken  in 
the  detaila  of  the  transaction ;  for  when  the  first  note  was 
pvt^i,  in  May^  1872,  all  the  back  interest,  which  he  claims  is 
^paid,  had .  then  accrued,  and  the  note  given  in  August, 
Voi-x.  Y 
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1872,  could  uot,  of  course,  have  been  given  in  anticipation  of 
any  part  of  that  interest.  But,  A,  Angelo  Brittan,  who  is 
the  only  witness  sworn  for  Longley  on  this  subject^  does  not 
swear  that  all  the  back  interest  claimed  by  Holmes,  except 
that  included  in  the  note  for  $253.10,  was  paid,  nor  does  he 
state  what  was  the  consideration  of  the  first  note.  So,  too, 
of  the  check.  He  says  it  was  not  given  for  interest,  but  he 
does  not  state  for  what  it  was  given.  It  clearly  appears  from 
his  testimony,  that  Longley  furnished  him  with  the  money 
to  pay  all  the  interest  now  in  dispute.  And  it  also  appears, 
by  his  own  admission,  that  as  to  so  much  of  it.  at  least,  as 
w^as  included  in  the  note  for  $253.10,  he  retained  the  money 
and  gave  to  Holmes,  Stryker's  note,  instead  of  it.  The  first 
note  was  not  due  when  the  last  was  given.  It  appears  to  me 
that  it  could  not  have  been  difficult  for  Brittan  to  give  the 
historv  of  the  first  note  and  of  the  check.      If  he  indeed 

ft 

paid  all  the  interest  in  dispute,  except  that  which  is  included 
in  the  note  for  §253.10,  there  seems  to  be  no  good  reason 
why  he  should  uot  have  sworn   to  the  fact.     The  receipts 
which  Holmes  swears  he  gave  on   receipt  of  the  check  aud 
notes,  would  have  been  very  important  testimony  in  the  case. 
Angelo  Brittan  testifies,  the  note  for  $253.10  was  given  i^ 
settlement  of  all   the  back  interest,  and  that  Holmes  agreed 
to  accept  it  in  j)ayment  and  to  credit  it  on  the  bond,  at  once, 
accordingly.     Holmes  swears  directly  to  the  contrary,  and 
alleges  that  the  receipts  he  gave  for  the  check  and  notes, 
would,  if  produced,  confirm  the  truth  of  his  statement    ft 
is  by  no  means  probable  that  Holmes  would  have  accepted, 
as  payment  of  the  interest  due  on  the  mortgage,  the  note  of 
a  i)erson  as  to  whose  pecuniary  ability  he  was  not  assured, 
and  he  testifies  that  when  he  took  Stryker's  notes  for  the  in- 
terest, he  knew  nothing  about  Stryker.     Besides  he  testifies 
that,  though  Brittan  requested  him  to  endorse  the  payment 
of  interest  for  which  the  note§  were  given  on  the  mortgage, 
he  refused  to  do  so,  and  gave  Brittan  separate  receipts  for  the 
money,  by  which  he  agreed  to  endorse  the  payments,  if  the 
notes  should  be  paid.     That  he  gave  such  receipts  is  not  ab- 
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solutely  denied  by  Angelo  Brittan,  in  his  later  testimony 
In  his  earlier  testimony,  when   he  was  first  sworn  in  this 
matter,  Angelo  says  that  Holmes  may  have  given  him  re- 
ceipts, and  he  may  not ;  that  he  does  not  remember  whether 
Holmes  gave  him  receipts  for  the  interest  for  which  the  notes 
Tivere  given,  or  not.    He  admits  that  he  was  at  all  times  in  the 
habit  of  taking  receipts,  on  paying  interest  on  that  mortgage. 
The  complainants  were  entitled  to  be  allowed,  in  respect  of 
interest  accrued  on  the  mortgage,  between  March  17th,  1870, 
and  September  17th,  1871,  the  amount  of  the  two  notes. 
Although  the  interest  due  September  17th,  1870,  was  cred- 
ited on  the  bond,  yet  the  check  for  it  was  given  and  the  credit 
endorsed  after  Longley  became  the  owner  of  the  property. 
He  cannot,  therefore,  claim  any  equity  in  his  favor  from  the 
fact  of  the  endorsement. 

But  the  counsel  of  Longley  insists  that  at  all  events  the 
latter  is  entitled  to  be  allowed,  as  a  payment  on  the  mortgage, 
the  sum  of  §250  paid  by  him  to  Holmes,  and  for  which  he 
gave  the  latter  his  note,  dated  November  20th,  1870.  This 
claim  is  made  under  the  supplement  of  April  12th, 
1864,  to  the  act  against  usury,  which  provides  that  in  all 
cases  of  suits  at  law,  or  in  equity,  to  enforce  any  note,  bill, 
hond,  mortgage,  contract,  covenant,  conveyance,  or  assurance, 
^hich  shall  thereafter  be  made  for  the  payment  or  delivery 
of  any  money,  wares,  merchandise,  goods,  or  chattels,  lent, 
and  on  which  a  higher  rate  of  interest  shall  be  received  or 
taken  than  that  allowed  by  the  law  of  the  place  where  the 
contract  is  to  be  performed,  the  amount  or  value  actually 
'cnt,  without  interest  or  costs  of  suit,  may  be  recovered,  and 
no  more ;  and  if  any  premium  or  illegal  interest  shall  have 
ocen  paid  to  the  lender,  the  sum  or  sums  so  paid,  shall  be 
deducted  from  the  amount  that  may  be  due  as  aforesaid,  and 
'^very  had  for  the  balance  only.  It  is  insisted  that  the 
?250  received  by  Holmes  from  Longley,  were  a  premium  for 
the  extension  of  the  time  for  paying  the  mortgage.  But  the 
^idenoe  shows  that  this  money  was  paid  to  Holmes,  partly 
^  his  compensation  for  inducing  the  complainants  to  take 
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the  assignment  of  the  bond  and  mortgage,  and  partly  as  his 
indemnity  against  the  loss  which  he  would  sustain  in  the  sale 
of  the  mortgage  to  them.  The  mortgage  was  past  due.  By 
an  agreement  made  between  Samuel  B.  Brittan  and  Holmes^ 
when  the  mortgage  was  given,  the  former  was  to  pay  off  the 
mortgage  whenever  Holmes  should  be  called  upon  to  pay  a 
certain  mortgage  held  by  a  Mrs.  Condit  on  property  which 
Samuel  B.  Brittan  conveyed  to  Holmes,  subject  thereto  as 
part  of  the  consideration  of  the  mortgaged  premises,  on  the 
conveyance  of  those  premises  by  Holmes  to  him.  She  had 
required  Holmes  to  pay  off  that  mortgage.  He  accordinglVy 
then,  called  on  Brittan  for  payment  of  the  mortgage  in  this 
suit.  The  latter  was  unable  to  raise  the  money,  and  ofoed 
to  give  Holmes  $250,  if  he  would  get  some  one  to  take  the 
mortgage  and  hold  it  for  (according  to  Holmes*  testimony) 
two  years.  A.  Angelo  Brittan  testifies  (Samuel  B.  Brittan 
was  not  sworn)  that  "the  $250  were  given  and  accepted  as  a 
consideration  for  Holmes'  placing  the  mortgage  where  it 
would  not  be  called  for  for  at  least  three  years.'*  He  says: 
"  Holmes  said  he  would  have  to  sustain  a  loss  or  sacrifice, 
giving  me  to  understand  that  it  was  some  sort  of  transaction 
in  which  he  would  have  to  sacrifice  some  money.  In  answer 
to  my  question,  as  to  how  much  sacrifice  would  be  involved, 
he  replied,  about  $250.  I  proposed  to  give  him  Mr.  LoDg- 
ley's  note  for  $250,  payable  in  three  months,  drawn  to  loy 
firm's  order,  agreeing  to  endorse  the  same,  and  get  it  dis- 
counted, if  he  desired  it ;  this  to  be  given  and  accepted  as  a 
consideration  for  his  placing  the  mortgage  where  it  would 
not  be  called  for  for  at  least  three  years.  Mr.  Holme* 
accepted  that  proposal,  then  and  there.  The  note  was  not 
then  executed.  This  conversation  took  place  prior  to  the 
time  the  note  was  given.  I  wrote  to  Mr.  Longley,  and 
received  the  note  in  return,  which  I  endorsed  and  passed  to 
Mr.  Holmes,  in  pursuance  of  the  agreement  just  mentioned, 
the  terms  of  which  were  reiterated  on  that  oocaston."  I^ 
appears  that,  under  this  arrangement,  Mr,  Holmes,  on  the 
28th  of  November,  1871,  assigned  the  mortgage  to  the  com- 
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plainanta,  in  consideration  of  an  amount  of  their  capital  stock 
."qual  to  $5500,  at  the  par  value  thereof;  that  he  received  a 
dividend  of  five  per  cent,  on  its  par  value,  on  this  stock,  in 
July,  1872,  and  that  after  the  next  dividend,  i^^hich  was  of 
:he  like  amount,  and  was  declared  in  January,  1873,  had 
Deen  declared,  he  sold  the  stock,  including  that  dividend,  at 
less  than  its  par  value.  Mr.  Holmes  did  not  receive  the 
(250  in  consideration  of  any  extension  of  time,  or  of  any  for- 
}earaooe.  He  gave  no  extension,  and  exercised  no  forbear- 
tnce.  He  received  that  money  for  his  compensation  in 
Iis}K)sing  of  the  mortgage,  and  for  the  loss  which  it  was  oon- 
emplated  he  would  sustain  in  so  doing.  It  is  not  premium 
Tithin  the  meaning  of  the  statute,  and  Longley  is  not  entitled 
x>  any  deduction  or  allowance  on  account  of  it. 

Under  the  circumstances,  no  costs  should  be  given  to  either 
party. 

It  is  understood  that,  in  the  submission  of  this  matter  on 
this  motion,  the  complainants  tender  themselves  ready  to 
leliver  up  the  check  and  notes,  all  of  which  are  produced 
before  me. 


The  Mutual  Life  Insurance  Company  vs.  Southard 

and  others. 

A  personal  decree  for  deficiency  of  proceeds  of  sale  has  not  the  force  and 
.'fifect  of  a  judgment  at  law,  until  the  excess  of  the  mortgage  debt  over  the 
proceeds  of  sale  has  been  ascertained.  Hence  a  mortgage  given  by  the 
)arty  against  whom  such  decree  was  taken,  upon  other  lands,  registered 
ifter  the  decree  was  made,  but  before  the  sale  under  it,  is  a  lien  on  those 
ands  prior  to  the  decree. 


On  motion  to  amend  ifinal  decree  and  execution  for  sale  of 
nortgaged  premises. 

Mr.  John  WhUeheady  for  the  motion. 

Mr.  A.  W.  Bell,  contra. 
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The  Chancellor. 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage 
given  to  the  complainants  by  Samuel  R.  Southard  and  wfe. 
The  German  Savings  Bank  was  made  a  party  defendant,  in 
respect  of  a  mortgage  held  by  that  corporation  upon  the  mort- 
gaged premises  covered  by  the  complainants'  mortgage,  given 
by  Edward  A.  Condit,  a  subsequent  owner  of  the  property, 
to  Harriet  A.  Condit,  and  by  her  assigned  to  the  bank.   It 
was  registered  on  the  29th  of  August,  1872.     Wilberforce 
Freeman  was  also  made  a  defendant,  because  of  a  certain 
decree  for  deficiency  in  his  favor  against  Edward  A.  Condit, 
made  on  the  6th  of  August,  1872,  in  a  foreclosure  suit  in  this 
court,  in  which  the  former  was  complainant,  and  the  latter, 
with   others,  was  defendant.     At  the  date   of  that  decreef 
Condit  was  the  owner  of  the  mortgaged  premises  in  this  suit. 
The  decree  appears  to  have  been  docketed  in  the  office  of  the 
clerk  of  the  Supreme  Court,  on  the  10th  of  January,  1873- 
The  question  now  before  me  is  between  the  bank  and  Free^ 
man,  in  regard  to  the  lien  of  that  decree.     The  latter  insists 
that  it  became  a  lien  on  the  mortgaged  premises  in  this  cause, 
at  its  date.     The  bank,  on  the  other  hand,  insists  that  it  did 
not  become  a  lien  until  after  the  sale  of  the  mortgaged  preni^ 
ises  in  the  suit  in  which  the  decree  was  made,  which  was  sub- 
sequent  to  the  registry  of  their  mortgage.     The  final  decree 
in  this  suit  recognizes  the  priority  of  Freeman's  decree  for 
deficiency  over  the  mortgage  of  the  bank,  and  the  question  i^ 
submitted  with  a  view  to  the  amendment  of  the  decree  and 
execution,  if  the  court  shall  be  of  opinion  that  Freeman  '^ 
not  entitled  to  such  priority.     By  the  ninety-second  section 
of  the  chancery  act,  {NLv.  Dig.  118,)  it  is  enacted  that  a" 
decrees  and  orders  of  this  court,  whereby  any  sum  of  mone^ 
shall  be  ordered  to  be  paid  by  one  person  to  another,  shall 
have  the  force,  operation,  and  efiect  of  a  judgment  at  law  in 
the  Supreme  Court,  from  the  time  of  the  actual  entry  of  such 
judgment,  and  that  the  Chancellor  may  order  such  execations 
thereon  as  in  other  cases.     By  the  supplement  to  that  act, 
approved  March  29th,  1866,  {Nix.  Dig.  119,  §  104,)  it  ifi 


OCTOBER  TERM,  1874.  339 


Mutual  Life  Insurance  Co.  v.  Southard. 


enacted,  that  it  shall  be  lawful  for  the  Chancellor,  in  any  suit 
for  the  foreclosure  or  sale  of  mortgaged  premises,  to  decree 
the  payment  of  any  excess  of  the  mortgage  debt  above  the 
net  proceeds  of  the  sales,  by  any  of  the  parties  to  such  suit, 
who  may  be  liable,  either  at  law  or  in  equity,  for  the  payment 
of  the  same.     The  decree  for  deficiency,  in  Freeman  v.  Condit, 
was  in  these  words  :     "  And  that,  if  the  proceeds  of  such  sale 
shall  not  be  sufficient  to  pay  the  amount  due  the  complain- 
ant, together  with  interest  and  costs,  the  defendant,  Edward 
A.  Condit,  shall  pay  the  deficiency."     It  will  be  seen  that 
the  decree  was  not  for  the  payment  of  any  sum  of  money,  but 
for  the  payment  of  a  deficiency,  in  case  one  should  be  found 
to  exist.     The  practice  of  this  court,  under  such  decrees,  is  to 
follow  the  decree  by  an  order  after  sale,  reciting  the  i)roceed- 
ings  under  the  execution,  and  the  existence  and  amount  of  the 
deficiency  as  ascertained  by  the  statement  of  the  officer  by 
whom  the  writs  were  executed,  and  an  award  of  execution,  to 
make  the  amount  with  interest,  and  the  costs  of  the  order 
and  the  last  mentioned  writ.     The   personal  decree  in  this 
case  was,   in   fact,  an   inchoate  decree,   merely.     Until   the 
excess,  if  any,  of  the  mortgage  debt  over  the  net  proceeds  of 
sale  had  been  ascertained,  it  could  not  have  the  force,  effect, 
or  o))eration  of  a  judgment  at  law.     The  power  which  the 
statute  confers  is,  to  make  a  personal  decree  for  the  excels. 
The  decree,  in  this  case,  followed  the  statute.     This  subject 
>W  considered  in  Bell  v.  Gilmore,*  decided  at  the  last  May 
•  Term  of  this  court.     The  mortgage  of  the  bank  is  entitled  to 
priority  over  the  decree  for  deficiency.     The  decree  and  exe- 
rtion in  this  case  will  be  amended  accordingly. 

*  Ante  p.  104. 
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Miller  and  others  vs.  Wright  and  others. 

Decree  pro  eonfenso  oi>ene(l,  with  leave  to  answer,  on  the  ground  of  IQ^ 
•priAe  ;  no  negligence  being  attributable  to  the  defendants. 

Ou  motion  to  open  decree  pro  confesao  and  let  in  defend- 
ants^ Charles  E.  Miller  and  wife,  to  answer. 

Mr.  E.  A.  S.  Marty  for  the  motion. 

Mr.  L.  Zabriskie,  contra. 

The  Chancellor. 

The  bill  is  filed  by  a  trustee,  for  partition  between  himaelf 
and  one  of  the  cestuis  que  trusty  of  the  trust  property,  in  whidi 
the  former  claims  a  beneficial  interest  of  two-third  parts,  aod 
for  an  allowance  out  of  the  estate  of  certain  expenditares 
which  he  claims  to  have  made  as  trustee,  for  the  benefit  of  the 
estate.  Charles  E.  Miller  and  his  wife,  are  made  defendants 
to  the  suit,  in  respect  of  the  interest  which  they  had  in  tk 
trust  property  when  the  complainant  became  trustee,  and 
which  the  complainant  alleges  Charles  E.  Miller  and  his  wife 
afterwards  conveyed  to  him  for  the  consideration  of  $1000, 
by  him  paid  to  the  former  therefor.  The  complainant,  when 
he  assumeil  the  trust,  was  interested  in  the  trust  estate  equally 
with  each  of  the  defendants,  Eliza  Ann  Wright,  who  is  his 
sister,  and  Charles  E.  Miller,  who  is  his  brother.  The  UU 
was  filed  on  the  21st  of  July,  1871.  An  order  of  publica- 
tion as  against  Charles  E.  Miller  and  his  wife,  who  were 
non-resident  defendants,  was  made  on  the  10th  of  August) 
following,  requiring  them  to  appear,  plead,  answer,  or  denior 
to  the  bill,  on  or  before  the  11th  of  October^  then  n^ 
Notice  of  this  order  appears  to  have  been  duly  mailed  to 
them,  and  to  have  come  to  their  hands  in  August.    They  did 
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iiot  appear,  and  a  decree  fro  oonfesao  was  entered  against 
^hem,  but  not,  however,  until  February,  1873.     By  that  de- 
<^ree  the  complainant  was  directed  to  proceed  ex  parte  as 
-Against  them,  and  to  produce  evidence  to  substantiate  his  al- 
legations in  the  bill  against  them,  accordingly.     The  other 
'defendant,  Eliza  Ann  Wright,  filed  her  answer  on  the  6th  of 
I>ecember,  1871,  and  a  replication  thereto  was  filed  on  the 
12th  of  January,  following.     Since  the  entry  of  the  decree 
pro  confesao  there  appears  to  have  been  no  step  taken  in  the 
cause.     The  present  application  is  based  on  the  ground  of 
surprise,  and  the  sworn  allegation  that  Charles  E.  Miller  and 
liis  wife  have  a  just  and  valid  defence  to  make  in  the  action* 
It  appears  from  their  affidavits,  that  in  August,  1871,  they 
placed  the  notices  they  had  received  in  the  hands  of  an  at- 
Ttorney-at-law  of  Brooklyn,  New  York,  where  they  resided, 
^ith  instructions  to  him  to  attend  to  their  interests  in  the 
suit  in  their  behalf;  that  he  informed  them  that  he  would  be 
unable  to  appear  as  solicitor,  in  this  state,  but  undertook  to 
employ  a  solicitor  for  them  in  the  premises,  here.     They  seem 
to  have  relied  on  his  attending  to  the  matter,  and  notifying 
them  when  their  personal  attention  to  it  would  be  necessary. 
In  their  statement  on  this  score  they  are  corroborated  by  the 
attorney,  whose  affidavit  was  read  on  this  motion.    He  alleges 
that  after  receiving  the  notice,  he  called  on  the  complainant's 
solicitor  and  informed  him  that  Charles  E.  Miller  and  his 
wife  had  a  good  and  valid  defence  to  the  action,  and  were  de- 
termined to  contest  the  suit,  and  requested  him  to  give  him 
the  name  of  some  solicitor  of  this  state,  to  whom  he  might 
oomrait  the  charge  of  their  interests  in  the  litigation,  and  on 
whom  he  might  rely  for  their  defence  in  the  suit ;  that  the 
•complainant's  solicitor,  accordingly,  gave  him  the  names  of 
three  solicitors ;  that  he  repeatedly  went  to  the  offices  of  two 
of  them,  but  was  unable  to  find  them,  and  that  subsequently 
he  obtained  an  interview  with  one  of  the  two,  who  declined 
to  take  charge  of  the  matter.     He  says,  he  then  called  on  the 
third,  and  left  the  papers  with  him,  and  requested  him  to 
take«obarge  of  the  business,  and  ofiered  to  pay  him  a  retaining 
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fee.  He  adds,  that  the  gentleman  last  named  still  retains  the 
papers.  He  further  says,  that  he  repeatedly  called  at  the 
office  of  the  complainant's  solicitor  for  an  extension  of  time 
to  answer,  and  was  always  told  that  it  would  be  granted. 
The  only  affidavit  presented  in  opposition  to  these  affidavits, 
is  that  of  the  complainant.  He  swears  that,  since  the  com- 
mencement of  the  suit,  he  has  had  frequent  interviews  with 
Charles  E.  Miller,  some  of  >vhich  were  in  the  presence  of  the 
wife  of  the  latter,  and  in  those  interviews  Charles  E.  Miller 
said,  referring  to  the  conveyance  above  mentioned,  made  by 
him  and  his  wife  to  the  complainant,  of  his  interest  in  the 
trust  property,  that  inasmuch  as  he  had  no  interest  in  the 
subject  of  the  controversy,  it  was  useless  for  him  to  go  to  the 
expense  of  filing  an  answer. 

In  view  of  the  fact  that  the  complainant  claims  in  this  suit 
to  l)e  the  owner  of  the  share  of  Charles  E.  Miller  in  the  trust 
property,  by  a  purchase  made  by  him  after  he  became  trusteey 
and  while  he  was  clothed  with  the  trust,  in  respect  of  which 
transaction  Charles  E.  Miller  and  his  wife  were  made  parties 
to  this  action  ;  that  Charles  E.  Miller  and  his  wife  appear  t» 
have  contemplated  making  a  defence  to  the  suit  from  the  be- 
ginning, and  to  have  made,  what  seemed  to  them,  proper  pro- 
vision to  that  end,  and  to  have  presumed,  until  about  the  time 
of  the  entry  of  the  decree  pro  confessOy  that  whatever  ^ 
requisite  for  the  purpose  had  been  done ;  that  an  extension 
of  the  time  to  answer  was  repeatedly  given  out  of  court,  ani 
without  order  or  written  or  other  stipulation  by  the  solicitor 
of  the  complainant,  on  the  application  of  their  attorney,  with 
no  notification  or  intimation,  as  far  as  appears,  at  any  tio^ 
of  an  intention  to  enter  a  decree  by  default,  in  case  ef  feilor^ 
to  file  an  answer  within  the  additional  period  accorded,  and 
that,  since  the  entering  of  the  decree,  no  step  has  been  tafefl 
in  the  cause;  it  seems  proper  to  vacate  the  decree  pro  oomjatfOr 
and  let  in  Charles  E.  Miller  and  his  wife  to  answer. 

This  will  be  done,  on  terms  that  they  pay  the  costs  of  ^ 
decree  and  of  this  application,  and  file  their  answer  id  thirtf 
days. 
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Frazier's  Administrators  vs.  Beatty  and  others. 

^  ■ 

Application  for  order  for  possession  by  purchaser  of  mortgaged  premises^ 
It  aheriflTa  sale ;  order  accordingly. 

On  motion  for  order  for  possession. 
Mr.  J.  jB.  Englishy  for  the  motion. 
J/r.  Corttandi  Parker,  contra. 

The  Chajjcellor. 

The  petitioner,  Robert  W.  De  Forest,  purchased  the  mort- 
gaged premises  at  sheriff's  sale,  under  the  execution  issued  in 
this  cause.  The  sale  appears  to  have  been  fair.  No  complaint 
w  made  of  the  action  of  the  sheriff.  Nor  does  there  appear 
to  be  ground  for  any.  The  property  was  struck  off  to  Samuel 
S.  Moore,  the  agent  of  the  petitioner,  at  the  price  of  $16,200. 
The  petitioner  paid  the  money,  and  received  a  deed  from  the 
sheriff,  accordingly.  The  respondents  have  answered  the  peti- 
tion. In  their  answer,  they  allege  that  one  Jacob  Davis, 
prior  to  the  sale,  undertook  to  obtain  a  loan  on  the  property 
for  them,  to  enable  them  to  save  it  from  sale,  and  they  charge 
W  faith  and  duplicity,  on  his  part,  in  the  matter.  The 
*D8W€r  alleges,  also,  that  the  respondents  believe  that  they 
^re  defrauded  out  of  the  property  by  the  conspiracy  of 
Davis  and  the  person  from  whom  he  was  to  obtain  the  loan, 
*Dd  Moore  and  other  persons.  The  statements  of  the  answer 
^  verified  only  by  the  oaths  of  the  respondents,  and  no  other 
^timony  is  offered  by  them,  except  the  affidavits  of  two  per- 
*^,  who  swear  that  the  property  was  worth,  on  the  day 
^hen  it  was  sold,  at  least  $45,000.  The  affidavits  put  in  on 
^^dialf  of  the  petitioner  overthrow  the  charges  and  statements 
^tbe  aaswer  in  regard  to  the  allied  fraud  and  conspiracy. 
On  a  Aill  and  careful  examination  of  the  case,  I  am  unable  ta 
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find   any  evidence  of  either  fraud  or  conspiracy.     Davis 
appears  to  have  been  acting  merely  as  a  friend  to  the  respond- 
ents in  the  effort  to  obtain  the  desired  loan,  and  his  endeavois 
seem  to  have  been  unsuccessful,  because  the  respondents  re- 
quired much  more  money  for  their  purpose  than  they  had  lei 
him  to  suppose.     He  swears  that  he  never  had  any  conversa- 
tion with  Moore  or  with  Kean,  (who  directed  Moore  to  pur- 
chase the  property  at  the  sheriff's  sale  for  De  Forest,)  or  witb. 
De  Forest,  in  relation  to  the  property  or  the  loan  or  the  soit, 
before  the  sale ;  and  never  had  any  suspicion,  whatever,  that^ 
any  one  was  expecting  to  buy  the  land  ;  and  he  further  swears 
that  he  does  not  know  De  Forest  at  all.     Moore  swears  tluL:^ 
he  first  learned  that  the  land  was  to  be  sold,  by  hearing  th^ 
sale  adjourned  by  the  sheriff  at  the  latter's  ofiice ;  that  h^ 
then  told  Kean  that  the  property  was  advertised  to  be  sold, 
and  that  on  the  day  it  was  sold,  Kean,  in  whose  employment 
he  is,  instructed  him  to  attend  the  sale  and  bid  the  land  up  to 
a  certain  sum,  Kean  saying  that  he  wanted  the  property,  if 
it  could  be  purchased  at  a  certain  price,  for  a  man  io  the 
city  of  New  York ;    that  he   purchased   the   property  for 
$16,200,  there  being  several  bidders  besides  himself;  that  be 
afterwards  paid  to  the  city  of  Elizabeth  $2272.03  for  unpaKl 
taxes  and  assessments  on  the  property,  and  that,  by  Kean^s 
direction,  he  caused  the  deed  to  be  made  to  De  Forest.    He 
swears  that  he,  at  no  time,  conspired  with  any  one  to  defraad 
the  respondents,  and  that  he  never  spoke  to  any  one  in  rela- 
tion to  the  matter,  except  Kean  and  Kean's  counsel,  and  one 
of  the  complainants,  of  whom  he  asked,  the  day  before  the 
sale,  whether  the  sale  w^ould  certainly  take  place  on  the  next 
day,  and  whether  any  portion  of  the  purchase  money  could 
remain  on  bond  and  mortgage,  and  was  told  in,  reply,  that 
the  sale  would  certainly  take  place  on  the  next  day,  and  that 
the  purchase  money  must  be  paid.     He  denies,  explicitlj,  the 
statements  made  by  the  respondents  in  their  answer,  as  toeoo* 
versations  with  him,  and  swears  that  he  never,  before  the  sale, 
exchanged  a  word  with  Davis,  or  with  any  one  with  wboia 
the  respondents  were  negotiating  for  a  loan^  in  relation  to  tbs 
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land  or  the  sale.     He  also  swears  that  the  land^  at  the  very 
liighesty  is  not  worth,  at  a  cash  sale,  more  than  $25,000  or 
$26,000.    Kean,  in  his  affidavit,  affirms  the  truth  of  Moore's 
^tements  as  to  the  employment  by  him  of  the  latter,  and 
^e  instmctions  the  latter  received  from  him.     The  person  to 
^iom  Davis  applied  for  the  loan  also  swears  to  the  circum- 
^tanoes  of  that  transaction,  and  denies  all  conspiracy  against 
the  respondents,  and  swears  that  he  had  no  suspicion  that  any 
one    intended  to  buy  the  land.      Two  witnesses,  William 
McKinley  and  Thomas  B.  Leggett,  testify,  on  the  part  of  the 
petitioner,  as  to  the  value  of  the  land.     The  former  is  an 
owner  of  real  estate  in  the  same  ward  in  which  the  land  is 
situated.     He  swears  that  he  is  acquainted  with  the  property, 
and  that,  at  a  cash  sale,  it  is  not  worth  more  than  $25,000, 
at  the  utmost.     The  latter  testifies  that  he  is  acquainted  with 
the  value  of  real  estate  in  Elizabeth,  and  has  bought  and  sold 
land  in  the  ward  in  which  the  premises  in  question  are  situ- 
ated, to  the  amount  of  $200,000  ;  that  he  is  acquainted  with 
the  property,  and  that  he  thinks  that,  at  a  cash  sale,  it  is  not 
worth  more  than  $15,000. 

The  petitioner  was  a  fair  purchaser,  at  a  fair  sale.  He  has 
spent,  in  the  purchase  money  and  taxes  and  assessments,  over 
$18,000.  I  see  nothing  to  justify  me  in  withholding  from 
him  the  desired  order  for  possession. 


Morris  vs.  The  Mayor  and  Council  of  the  City  of 

Bayonne  and  another. 

^'  Under  a  provision  of  a  city  charter,  that  "  where  streets  are  ordered 
^^  1*  opened,  graded,  or  paved,  or  where  side  or  crosswalks  are  ordered 
^k  aade,  the  ofrners  of  property  on  the  line  thereof  may  open,  grade, 
^  paTe,.oc  lay  side  or  crosswalks  at  their  own  expense,  hat  in  the  man- 
'^  directed  by  the  board  of  councilmen,  provided  they  do  the  same  within 
t  msonable  time,  to  be  fixed  by  said  board,  otherwise  said  improvement 
^  W  dcme  by  the  city,  in  the  manner  provided  by  this  act"    Seld-^ 
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1.  That    permission    given    to  property  ownera  to  grade  a  rtreet,  for 
opening,  regulating,  and  grading  which  an  ordinance  was  parsed  upua 
their  application,  did  not  take  away  from  the  council  their  power  over  ihe 
matter  of  regulating  and  grading  the  street. 

2.  That  the  property  owners  having  graded  only  a  part  of  the  street^ , 
leaving  the  rest  of  it  ungraded,  and  having  ceased  to  do  any  work  on  It.^ 
the  council  would  not  be  restrained  from  completing  the  work. 

2.  A  party  has  no  standing  to  invoke  the  aid  of  the  court  against  tl^* 
execution  of  a  public  improvement  by  the  municipal  authorities,  becau^ 
he  will  thereby  be  made  liable  to  be  assessed  for  such  improvement,  if, 
lie  insists,  the  authorities  have  no  i)ower  to  make  the  improvement. 


On  order  to  show  cause  why  an  injunction  should  not  issae 
On  bill  and  answer,  and  affidavits  annexed  thereto,  respect- 
ivelv. 

Mr,  S.  C.  Mount,  for  complainant. 

Mi\  A.  T.  McGlll,  for  defendants. 

The  Chanxellor. 

The  bill  prays  an  injunction  to  restrain  the  defendants,  the 
mayor  and  council  of  the  city  of  Bayonne,  from  prosecuting 
the  work  of  grading  43d  street,  in  that  city,  from  Avenue  I 
to  Xew  York  bay,  under  a  contract  made  with  them  for  the 
work  by  the  defendant,  Daniel  Peck.  It  appears,  from  the 
bill  and  answer,  and  the  affidavits  thereto  respectively  an- 
nexed, that,  in  1871,  the  board  of  councilmen,  on  the  petition 
of  property  ownei*s,  duly  passed  an  ordinance  to  open  and 
regulate  and  grade  the  street  in  question,  from  Avenue  E  to 
New  York  bay  ;  that,  after  the  passage  of  the  ordinance,  the 
property  owners  on  the  line  of  that  portion  of  the  street  which 
was  to  be  graded,  applied  to  the  council  for  leave  to  do  the 
work  themselves.  The  desired  permission  was  accorded,  the 
council  directing  that  the  w^ork  be  completed  by  the  1st  of 
December,  1871.  The  council  proceeded  to  appoint  commis- 
sioners to  open  the  street,  and  the  latter  performed  all  the 
service  required  of  them  in  that  behalf.  Whether  they  were 
discharged,  or  not,  is  a  point  as  to  which  the  complatnaottfKl 
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le. defendants  diflFer.  The  property  owners  graded  the  street 
om  Avenue  C  to  Avenue  E,  but  no  further,  leaving 
ngraded  so  much  of  it  as  lies  between  Avenue  E  and  New 
ork  bay.  They  having  ceased  to  work  on  the  street  in  the 
.11  of  1873,  the  council,  in  July  or  August,  1874,  advertised 
»r  proposals  for  completing  the  work,  and  awarded  the 
)ntract  to  the  defendant.  Peck,  with  whom  they  entered  into 

1  agreement  accordingly.  The  complainant  insists,  substan- 
ally,  that  the  power  of  the  council  over  the  matter  of  regu- 
ting  and  grading  the  street  under  the  ordinance,  was  at  an 
id  when  they  gave  the  property  owners  permission  to  do  the 
•ading  themselves.  But  the  proviso  of  the  sixty-eighth 
ction  of  the  act  of  1869,  the  original  act  of  incorporation,  is 
tal  to  this  claim.  That  section  is  as  follows :  "  In  all 
Lses  where  streets  or  avenues  are  ordered  to  be  opened, 
•aded,  or  paved,  or  where  side  or  crosswalks  are  ordered  to 
?  made,  the  owners  of  proi)erty  on  the  line  thereof  may  open 
id  grade  and  pave,  or  lay  side  or  crosswalks,  at  their  own 
cpensc,  but  in  the  manner  directed  by  the  board  of  council- 
len,  provided  they  do  the  same  within  a  reasonable  time,  to 

2  fixed  by  said  board,  otherwise  said  improvement  shall  be 
3ne  by  the  city,  in  the  manner  provided  by  this  act."  The 
>mplainant,  with  the  other  land  owners,  in  August,  1874, 
'ter  the  appearance  of  the  advertisement  soliciting  proposals 
ir  the  work,  remonstrated,  in  writing,  against  the  perform- 
loe  of  the  work  by  the  city.  Their  remonstrance  was  pre- 
inted  at  the  meeting  of  the  council,  at  which  the  bids  for  the 
ork  were  received.  The  complainant  insists  that,  under  the 
fty-eighth  section  of  the  supplement  of  1873,  to  the  revised 
larter  of  the  city,  [Pamph,  L,,  1873,  p.  468,)  this  remon- 
rancc,  being  signed  by  the  owners  of  more  than  half  of  the 
poperty,  according  to  lineal  feet,  to  be  assessed  for  the  im- 
rovement,  should  have  been  eflFectual  to  prevent  the  council 
om  proceeding  with  the  work.  The  section  just  referred  to 
mtains  this  proviso  :  "  Provided,  the  said  board  of  coun- 
Imen  shall  not  proceed  to  make  any  improvement,  if  the 
ivners  of  more  than  one-half  of  the  property  per  lineal  feet 
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front  to  be  assessed  for  the  i m  pro vcment^  shall  remonstrate 
against  the  same  being  made."  Tliat  provision,  however^ 
appears  to  have  reference  solely  to  the  improvement  which  is 
the  subject  of  the  section — the  opening  of  streets. 

But  the  complainant  further  objects,  that  the  contract  binds 
the   contractor   to   repair,  without  charge   or  compensatioa 
therefor,  the  sidewalks  and  carriage  way  of  so  much  of  tW 
street  as  has  already  been  graded  by  the  property  owners. 
This,  he  argues,   has  undoubtedly  tended   to  ina*ease  tbe 
rates  charged  for  the  work,  for  which  compensation  is  to  be 
received  under  the  contract,  while  by  the  charter  the  prop- 
erty owner,  in  front  of  whose  land  the  sidewalk  is,  is  bound 
to  pay  for  repairing  it,  and  repairs  to  the  carriage  way  are  to 
be  paid  for  out  of  the  money  raised  by  tax  for  t^paiis  of 
streets.     The  answer,  however,  denies  that  the  contract  con- 
tains any  such  provision,  and  it  sets  out  a  clause  which  it 
says  is  all  that  is  contained  in  the  contract,  on  that  score.   It 
is  merely  a  requirement  that  the  contractor  shall,  without  ex- 
tra charge,  regulate  the  street  to  its  full  width,  removing  all 
surplus  earth,  stones,  &c.,  in  that  part  of  the  street  which 
has  been  graded  by  the  property  owners.     The  ordinance  of 
1871  provides  for  the  opening,  and  regulating,  and  grading 
the  street.     By  the  charter  it  might  lawfully  include  all  these 
different  improvements.     The  applicants  requested  the  ooon- 
cil  to  dispense  with  a  preliminary  map  and  report  of  com- 
missioners in   respect  to  these  improvements,  and,  as  under 
the  charter  they  might,  the  council  granted  the  request,  and 
proceeded  to  execute  the  street  opening,,  accordingly.    As  to 
the  rest,  the  regulating  and  grading,  the  property  owners 
asked  to  be  permitted  to  do  that  themselves.     To  this  the 
council  assented,  limiting  the  time  within  which  the  wort 
was  to  be  completed.     After  giving  to  the  property  owners 
more  than  two  years  further  time,  and  still  finding  the  work 
unfinished,  they  proceeded  under  the  ordinance,  to  complete 
the  work  themselves.    No  valid  reasMi  appears  to  Bie  for 
preventing  them  from  so  doings    But  if  it  be  oonceded  tbt 
the  council  are  proceeding  illegally^  and  tbati  as  tbe 
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Jainant  insists,  they  have  no  power  to  do  the  work  under 
he  ordinance,  and  are  therefore  proceeding  without  authority 
"f  law,  the  complainant  is  not  entitled  to  the  relief  he  seeks. 
Je  files  his  bill  in  behalf  of  himself  and  other  property 
owners  who  may  be  liable  to  be  assessed  for  the  improve- 
nent.  No  lawful  assessment  can  be  iraiwscd  upon  the  prop- 
erty owners  if  the  proceedings  complained  of  are  justly 
liable  to  the  objections  he  makes.  He  has  therefore  no  oc- 
casion to  invoke  the  aid  of  this  court  against  the  city  to  pre- 
vent the  execution  of  the  contract.  Of  the  necessity  for  the 
improvement  the  legislature  have  made  the  council  the 
Hges.  The  work  and  the  contract  are  within  the  scope  of 
the  powers  of  the  council.  There  is  no  evidence  of  any 
fraud  in  the  contract.  The  order  to  show  cause  will  be  dis- 
<?harged,  and  the  bill  dismissed,  with  costs. 


Bedle  vs.  Wardeli.  and  wife. 

In  a  suit  to  forecloiie  n  UBurious  mortgage,  the  mortgagor  is  not  entitled 
to  a  deduction  of  all  the  interest  paid  on  the  whole  principal  sum  of  the 
mortgage,  but  only  of  the  interest  on  the  excess  of  t^uch  principal  sum 
OTW  the  amount  actually  loaned. 


On  final  hearing  on  bill,  answer,  and  proofs, 
-•r,  Beekman  and  Mr.  Murphy^  for  comjJainant. 
ifr.  R.  Allerij  Jr.,  for  defendant,  S.  Wardell. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  made  by  the 
defendants,  Samuel  Wardell  and  wife,  in  favor  of  the  com- 
plainant, on  certain  land  in  Monmouth  county,  for  $1000, 
^yab\e  in  one  year  from  its  date,  (August  2d,  1871,)  with 
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lawful  interest.     The  interest  on  the  mortgage  was  paid  up 
to  the  2d  of  August,  1873.     The  suit  was  commenced  on 
the  1st  of  July,  1874.     The  mortgagor  alleges  in  his  an- 
swer, that  in  pursuance  of  an  agreement  made  between  bim 
and  the  mortgagee,  on  the  loan  of  the  money,  he  allowed  to- 
the  latter  $100,  as  premium  for  the  loan,  and  accordingly 
received  only  $900  for  the  mortgage.     The  receipt  of  this 
premium  under  that  agreement,  is  admitted  by  the  complain* 
ant  in  his  testimony.     The  mortgagor  insists  tliat  the  com- 
plainant is  entitled  to  a  decree  for  only  S&760,  the  amount  of 
the  money  actually  lent,  less  the  interest  paid  on  the  mort- 
gage.    The  supplement  of  April   12th,    1864,  to  the  atrt 
against  usury,  declares  that  in  all  cases  of  suits  at  law  or  iti 
equity  to  enforce  any  note,  bill,  bond,  mortgage,  contract, 
covenant,  conveyance,  or  assurance,  which  shall  be  thereafter 
made  for  the  payment  or  delivery  of  any  money,  wares,  mer- 
chandise, goods,  or  chattels  lent,  and  on  which  a  higher  rate 
of  interest  shall  be  reserved  than  was  or  is  allowed  hv  the 

9 

law  of  the  place  where  the  contract  is  made,  or  is  to  be  per- 
formed, the  amount  or  value  actually  lent,  without  interest 
or  costs  of  suit,  may  be  recovered,  and  no  more ;  and  if  anf 
premium  or  illegal  interest  shall  have  been  paid  to  the  lender, 
the  sum  or  sums  so  paid  shall  be  de<lucted  from  the  amount 
that  may  be  due  as  aforesaid,  and  recovery  had  for  the  bal- 
ance only.     The  complainant  then  can  only  recover,  in  thi> 
suit,  the  amount  actually  lent,  which  is  $900,  less  the  illegal 
interest  which  he  has  received,  which  is  $7.     The  act  does 
not  direct  a  deduction  of  all  interest  which  has  been  received 
on  the  loan,  but  all  illegal  interest  only.     The  complainant: 
has  received  interest  for  one  year  on  $1000,  whereas,  he  lent 
only  $900.     He  has  therefore  received,  illegally,  interest  (of 
one  year,  $7,  on  $100.     Deducting  the  premium  and  illegal 
interest  from  the  amount  of  the  mortgage,  there  remains  due 
to  the  complainant  the  sum  of  $893,  for  which,  without  i0' 
terest  or  costs,  he  is  entitled  to  a  decree. 
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Garthwaite's  Executor  vs.  Lewis  and  others, 

1.  Where  testator  ^ives  the  net  income  of  a  rthare  of  the  residue  of  his 
ate  to  a  son,  absolutely,  but  not  the  principal,  (li8|x>8ing  of  the  latter,  in 
e  the  son  die  without  having  received  it,  leaving  issue,  and  making  the 
rnient  of  the  principal  to  the  son  entirely  discretionary  with  tlie  execu- 
-,  mich  share  does  not  vest  in  the  son  so  as  to  be  transmissible  in  case  of 
i  decease  of  the  son  without  having  received  it. 

2.  Such  share,  in  case  of  the  son's  death  without  issue,  does  not  fnll  into 
5  residue,  but  is  undisposed  of.  Though  the  rule  is  that  a  general  resid- 
ry  bequest  carries  lapsed  and  void  legacies,  it  is  one  of  the  exceptions 
it  it  does  not  include  any  part  of  the  residue  itself,  which  fails. 


Bill  for  relief. 

jUr.    W,  S.   ]yhiteh€a(ly  for  complainant. 

The  Chancellor. 

William  Garthwaite,  late  of  Newark,  deceased,  by  his  will 
id  the  codicil  thereto,  gave  to  his  executors  and  the  survi- 
jrs  and  survivor  of  them,  certain  shares  of  the  residue  of 
is  estate,  in  trust,  to  hold  the  same,  as  to  four  of  them,  for 
»ur  of  his  sons  therein  named,  one  share  to  each,  during 
leir  several  and  respective  lives,  and  after  deducting  costs, 
larges,  taxes,  repairs,  commissions,  expenses,  and  insurance, 
>  pay  over  to  those  sons,  quarterly,  in  equal  shares,  the  net 
icome  thereof.  And  he  thereby  authorized  his  executors 
id  the  survivors  and  survivor  of  them,  at  any  time  he  or 
lej  should  deem  it  wise,  prudent,  and  expedient  to  do  so,  to 
ly  over  to  "either  of ^^  his  said  four  sons  "  the  equal  prin- 
pal  share  of  said  trust  ftmd  to  which  he  may  be  entitled.'^ 
*he  testator  further  ordered  that  in  case  any  of  his  said  four 
ms  "should  die  leaving  issue,  without  receiving  their  equal 
rincipal  share  of  said  trust  fund,"  his  executors  or  the  sur- 
ivors  or  survivor  of  them  should  pay  over  such  principal 
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share  to  such  issue,  or  to  his,  her,  or  their  legally  appointed 
guardian  or  guardians,  in  equal  shares.     But  should  any  of 
his  said  four  sons  die  without  leaving  issue,  and  without  re- 
ceiving his  "ecjual  principal  share"  of  the  residue,  but  leav- 
ing a  widow,  he  authorized  his  executors  and  the  survivors 
and  survivor  of  them,  at  their  or  his  discretion,  to  jMiy  over 
to  such  widow  the  interest  of  such  principal  share,  during 
her  widowhood,  but  no  longer.     He  made  no  further  dispo- 
sition of  those  shares. 

Tiie  question  is  submitted,  whether  these  shares  are  vesteO. 
in  the  sons  so  as  to  be  transmissible  in  case  of  the  decease  of 
the  sons  without  having  received  them.     The  testator  gives 
the  net  income  of  the  shares  to  the  sons,  absolutely,  but  not 
the  principal.     He  disposes  of  the  latter  in  case  the  sons  die 
without  having  received  it,  leaving  issue.     The  fact  that  he 
makes  the  payment  of  the  principal  to  the  sons  entirely  dis- 
cretionary with  the  executors,  forbids  a  construction  which 
would  hold  the  shares  to  be  vested  in  the  sons.     LetcU  v. 
Leu'iit,  1  Cox  1G2;  liobinson  v.  Cleator,  15  Ves.  526;  Gotn- 
pertz  V.  Gompcrtz,  2  PluL  107;  Scawin  v.  Watson,  11  t/w- 
293 ;  S,  a  affirmed,  JcL  576.     The  gift  of  the  principal  is 
not  an   absolute  gift  modified  by  subsequent  restrictions,  so 
that  the  absolute  gift  would  have  its  full  effect  so  far  as  the 
restrictions  were  not  applicable ;  but  it  is  a  restricted  and 
limited  gift — a  gift  to  the  sons  of  the  net  income  for  life,  and 
of  the  principal,  provided,  and  only  provided,  the  executors 
or  the  survivors  or  survivor  of  them  deem  it  "wise,  prudent^ 
and  expedient"  to  pay  it  to  them.     The  fact  that  the  testator 
directed,  that  in  case  any  of  the  sons  should  die  without 
leaving  issue,  and  leaving  a  widow,  the  net  income  of  his 
share  should,  at  the  discretion  of  the  executors  or  tjie  survi- 
vors or  survivor  of  them,  be  paid  to  her  during  her  widow- 
hood, is  evidence  that  he  did  not  intend  to  give  the  principal 
of  the  shares  absolutely  to  the  sons,  and  consequently,  that 
the  principal,  if  not  paid  to  them,  should  not  vest  in  them. 

The  further  question  is  raised  in  this  case,  whether,  i* 
these  shares  be  not  vested  in  the  sons,  the  principal,  iu  case 
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of  the  death  of  any  of  thera  without  issue,  falls  into  the  res- 
idue of  the  estate.  These  shares  are  shares  of  the  residue 
itself,  and  though  the  rule  is  that  a  general  residuary  bequest 
carries  lapsed  and  void  legacies,  it  is  one  of  the  exceptions 
that  it  does  not  include  any  part  of  the  residue  itself,  which 
fails.  Hawkina  on  Wills,  40,  42 ;  Bagwell  v.  Dry,  1  P.  W. 
700 ;  Page  v.  Page,  2  P.  Tf^.  489 ;  Skrymaher  v.  Northcoie, 
1  SwansL  570 ;  Humble  v.  Shore,  7  Hare  247.  The  princi- 
pal of  these  shares  is  still  undisposed  of  in  case  of  the  death 
of  any  of  the  sons  without  issue. 


Fulton  vs,  Goldex. 

The  pendency  of  an  action  at  law  by  A  against  B,  in  a  court  of  another 
state,  constitutes  no  bar  to  a  suit  in  equity  here  by  B  against  A  for  the 
same  object. 

Bill  for  account.     Plea.  • 

Mr,  J.  Alexander  Fulton,  pro  se. 
Mr.  E.  T,  Green,  for  defendant. 

The  Chancellor. 

To  the  complainant's  bill  for  an  account,  the  defendant 
pleads  the  pendency  of  an  action  of  account  between  himself 
and  the  complainant  in  the  Court  of  Common  Pleas,  in  and 
for  the  county  of  Armstrong,  in  the  state  of  Pennsylvania. 
It  appears  by  the  plea,  that  that  suit  was  instituted  by 
Golden  against  Fulton.  The  pendency  of  a  suit  at  law,  if 
brought  by  Fulton  against  Golden  for  the  identical  object  and 
purpose  with  which  this  suit  is  instituted,  would  constitute 
no  bar  to  this  action.  Way  v.  Bragaw,  1  C,  E.  Green  213. 
Xor  would  the  fact  that  such  suit  is  pending  in  a  court  of 


364  CASES  IN  CHANCERY. 


Miller's  Adminifltnitor  r.  Miller. 


another  state  make  any  difference.  Bourne  v.  /oy,  9  Jofc»«. 
221  ;  Walsh  v.  Dn^rkin,  12  Johm.  99 ;  NeweU  v.  Ntuim,\^ 
Pick,  470;  Howard  v.  W.  &  S.  R.  R.  Co.,  2  Harmgtm 
471.  The  plea  in  this  case,  however,  does  not  aver  the  pen- 
dency of  any  other  suit  by  the  complainant  against  the  defend- 
ant, but  of  a  suit  by  the  latter  against  the  former. 

The  plea  will   be  overruled,  with  costs,  and  the  defendant 
will  be  ordered  to  answer  in  thirty  days. 


Miller's  Admixistrator  r«.  Miller  and  others. 

1.  An  administrator  in  i*ntitle<l  to  enforce  specific  i>erformance  of  a  c*'"*' 
tract  made  with  liin  intestate  for  the  purchase  of  real  estate. 

2.  AVant  of  capacity,  as  a  defence  to  the  enforcement  of  the  contni'^' 
should  he  distinctly  set  up  in  the  answer. 

3.  A  contract  for  the  sale  of  real  estate  works  an  equitahle  conver8i«>n  "^^ 
the  land  into  personalty  from  the  time  when  it  was  made,  and  tlie  purcha^ 
money  hecomes,  thereupon,  a  part  of  the  vendor's  personal  estate,  and,  >* 
such,  distrihutahle,  upon  his  death,  to  his  widow  and  next  of  kin. 

4.  In  etpiity,  on  the  execution  of  a  contract  for  the  sale  of  real  tfW** 
the  vendor  hecomes  trustee  of  the  property  for  the  purchaser,  and  upoO 
his  death  intestate,  his  heir-at-law  becomes  such  trustee  in  his  stead.  Ju^' 
monts  against  the  heir-at-law  are  not  liens  upon  the  property. 

o.  To  a  hill  hy  an  administrator  to  compel  specific  performance  of  ^ 
contratt  made  with  hi**  intestate,  for  the  purchase  of  real  estate,  it^* 
oliji*cti'<l  that  the  administrator  was  not  properly  before  the  court  to  entitle 
him  to  a  «lecree  ;  that  there  were  jn<lgments  against  the  heir-at-law;  tl** 
tlie  intestate's  widow  wouhl  not  release  her  dower ;  that  the  contract  pn>^ 
vidcil  for  opening  roads  through  the  property  ;  and  that  the  adminisf^^ 
tor  wa-  in  laches  in  filing  the  hill.     ILhl — 

1.  The  judgment-:  against  the  heir  wers  not  liens  upon  the  property. 

2.  The  widow  did  not  ai>pear  to  have  l)een  requested  to  release  her  dowe*"' 
but  appeared  to  have  been  willing  to  <lo  so,  provide<l  the  purchase  mon*^-^ 
were  paid  to  the  administrator  ;  and  the  administrator,  by  the  bill|  1^**' 
dere<l  a  release  of  the  dower,  cm  the  purchaser's  performance  of  agreeme**^ 

3.  The  heir-at-law  could    have  optnid   the  roads  provided  for  in  t*** 
contract. 

4.  The  lapse  of  two  and  a-half  months  after  taking  out  letters  of  «4iDio>^ 
tration,  which  was  on  tlie  day  when  the  deed  was  to  be  delivered,  befo" 
filing  the  bill,  does  not  deprive  complainant  of  the  right  to  bring tbif*^ 
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6.  When  a  contract  which  should  be  enforced  contains  inequitable  pro- 
iiiions,  equity  will  decree  performance  of  it,  only  upon  such  terms  and 
'ith  such  restrictions,  as  to  secure  equity  in  the  premises. 

7.  Time,  in  this  case,  is  not  of  the  essence  of  the  contract. 

8.  Specific  directions  by  the  court,  as  to  the  carrying  out  of  the  agree- 
ent;  the  terms  of  the  mortgage  to  be  given  for  the  purchase  money ;  and 
e  disposition  of  the  purchase  money  and  securities. 


Bill  for  specific  performance.     On  final  hearing  on  plead- 
gs  and  proofs. 

J/r.  Vanatta,  for  complainant. 

JUr.  Pitney^  for  David  L.  Miller. 

-3/r.  F,  G.  Bumhamy  for  Hoyt,  Reddish,  and  Ohlen. 

Thp:  Chancellor. 

On  the  10th  of  June,  1872,  John  B.  Miller,  now  deceased, 
Kiing  the  owner  in  fee  of  a  tract  of  land  of  forty-nine  acres 
and  twenty-four  hundredths  of  an  acre,  situated  in  the  town- 
ship of  Chatham,  in  the  county  of  Morris,  in  this  state, 
entered  into  an  agreement  with  Jehiel  K.  Hoyt  for  the  sale 
of  those  premises  to  the  latter,  for  the  price  of  $39,392.     The 
agreement  was  in  writing,  and  was  signed  by  both  parties. 
%  it,  Miller,  for  the  consideration  of  tliat  sum,  agreed  with 
Hoyt  that  he  would  well  and  sufficiently  convey  the  land  to 
Hoyt,  his  heirs  and  assigns,  or  to  such  person  or  persons  as 
Hoyt  might  designate,  on  or  before  the  first  day  of  September 
then  next,  by  a  full  covenant  ^varrauty  deed,  free  and  clear 
from  all  encumbrances,  and  that  he  would  open  a  new  road, 
sixty  feet  in  width,  on  or  before  the  2d  day  of  the  last  men- 
tioned month,  from  the  upper  Madison  road  to  a  new  road 
then  lately  laid  out  through  the  property.     On  his  part,  Hoyt 
"^venanted  with  Miller  to  pay,  or  cause  to  be  paid  to  the 
*tter,  his  heirs  or  assigns,  the  consideration  money  as  follows : 
•llOO  on  the  execution  of  the  agreement ;  and,  on  the  day  of 
^e  exeeation  and  delivery  of  the  deed  of  conveyance,  the 
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further  sum  of  $4900 ;  and  that,  on  the  last  named  daj,  he, 
or  the  person  or  persons  to  whom  the  deed  of  conveyance 
should  be  delivered,  should  execute  and  deliver  to  Miller  his 
or  their  bond  and  mortgage  upon  the  premises,  to  secure  the 
sum  of  $34,302,  the  residue  of  the  purchase  money,  which 
sum,  secured  by  the  bond  and  mortgage,  should  be  payable 
at  the  termination  of  seven  years  from  the  date  of  the  bon<i 
and  mortgage,  the  interest  to  be  payable  annually,  and  to 
begin  to  run  six  months  after  the  date  of  the  delivery  of  th^ 
deed  of  conveyance.     It  was  also  thereby  agreed  that  the 
bond  should  contain  the  usual  sixty  days  interest  clause,  and 
that   the   mortgage  should  contain   an   agreement  whereby 
Miller,  his  executors,  administrators,  or  assigns  should  release 
to  Hoyt,  his  heirs,  executors,  administrators  or  assigns,  anV 
portion  of  the  premises,  on  the  payment  to  Miller  of  such  sum 
as  should  be  equivalent  to  the  rate  of  $800  per  acre  for  such 
part  to  be  released,  and  that  such  sum  so  paid  should  there- 
upon  be  endorsed  on  the   bond    as  a  payment  on  account 
thereof.     On  or  about  the  20th  of  August,  1872,  it  was  agreed 
between  Miller  and  Hoyt,  that  the  time  for  the  delivery  of 
tl^e  deed  should  be  extcnde<l  to  the  first  day  of  October  then 
following.     Before  the  last  mentioned  day.  Miller  died.  The 
deed   had   not   yet   been   delivered.    Miller   died   intestate, 
leaving  a  widow  and  one  child,  the  defendant,  David  L 
Miller,  his  sole  heir-at-law.     John  B.  Miller,  on  the  25th of 
April,  1872,  had  made  an  agreement,  in  writing,  with  Hoyt, 
by  which,  for  the  consideration  of  one  dollar,  he  agreed  to  sell 
the  premises  in  question  to  Iloyt,  or  to  such  company  of  indi- 
viduals as  might  be  named  by  him,  on  his  or  their  paying  to 
Miller  the  further  sum  of  §100,  and  agreeing  to  buy  the 
property  ;  notice  of  intention  to  close  the  sale  to  be  given  to 
him  before  the  1st  of  June  then   next.     The  general  terms 
of  the  sale  were  to  be,  $800  per  acre,  of  which  JoOOO  were  to 
be  paid  in  cash,  and  the  residue  to  be  secured  by  bond  and 
mortgage  on  the  property,  payable  in  five  years ;  interest  to 
commence  six  months  from  the  execution  of  the  bond  and 
mortgage.     Miller  thereby  agreed  that,,  on  fulfillment  of  the 
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3per  stipulations^  be  would  give  a  good  and  valid  warranty 
kI  for  the  property.  He  also  agreed  to  open  a  road  between 
^  house  then  occupied  by  David  Miller  and  his,  John  B. 
tier's,  bam^  extending  to  the  land  in  question,  and  not 
>  than  three  rods  wide.  This  was  the  preliminary  agree- 
nt  between  Miller  and  Hoyt.  On  the  28th  of  ]May,  1872, 
►^'t  entered  into  an  agreement  with  Henry  E.  Reddish, 
Kiry  C.  Ohlen,  and  Charles  T.  B.  Keep,  by  which,  among 
things,  he  and  they  assumed  the  last  mentioned  agree- 
t  between  Miller  and  Hoyt,  and  it  was  agreed  that  it 
>uld  enure  to  their  benefit,  and  its  covenants  and  liabilities 
Jjerformed  by  them,  as  far  as  they  were  to  be  performed  by 
>>t ;  and  also,  that  when  the  title  to  the  land  should  be 
l^uired  thereunder,  such  title  should  be  vested  in  Reddish 
cl  Ohlen,  as  joint  tenants,  and  not  as  tenants  in  common, 
d  that  they  should  hold  the  same  for  tlie  purposes  named 
the  agreement  between  them  and  Hoyt  and  Keep.  On  or 
K>ut  the  23d  of  September,  1872,  after  the  death  of  John  R 
tiller,  Hoyt  wrote  to  David  L.  Miller,  declaring  his  readi- 
ess  to  fulfill  the  contract  of  June  10th,  1872,  between  Hoyt 
nd  John  B.  Miller,  and  notifying  David  L.  Miller,  as  sole 
leir-at-law  of  the  latter,  that  he  looked  to  him  for  the  fulfill- 
n^ent  of  that  contract  on  his  part,  and  that  on  the  first  day  of 
October  then  next,  he  would  request  him,  and  he  thereby 
then  requested  him  to  deliver,  on  the  last  mentioned  day,  a 
deed  for  tlie  premises,  according  to  the  contract.  By  the 
'etter,  he  designated  Reddish  and  Ohlen  as  the  persons  to 
^bom  the  conveyance  should  be  made.  On  the  1st  of  Octo- 
^^f  1872,  Reddish  and  Ohlen  made  a  tender  to  David  L. 
^Wler  of  the  money  which,  by  the  contract  of  June  lOthr 
^872,  for  the  sale  of  the  land,  was  to  be  paid  on  the  delivery 
of  the  deed,  and  they  tendered  also  the  bond  and  mortgage 
^hich  were  to  be  delivered  for  the  residue  of  the  purchase 
^oney.  David  L.  Miller  then  offered  to  convey  the  property 
h)  them  on  the  receipt  of  the  money  and  the  bond  and  mort- 
8^,  i^nd  tendered  a  warranty  deed  for  the  property,  with  the 
^^^  fallxoveDants,  executed  by  himself  and  wife,  and  duly 
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acknowledged.     They,  however,  refused  to  receive  the  deed, 
and   pay  the  money  and   deliver  the  bond   and  mortage, 
unless  Miller  would  deliver  to  them,  at  the  same  time,  adalv 
executed  release  of  the  dower  of  the  widow  of  John  B.  Miller, 
and  would  cause  to  be  canceleil  of  record  certain  judgments 
of  large  amount  in  the  aggregate,  which  were  of  record  against 
him.     So  far  as  the  judgments  were  concerned,  he  offered  to 
indemnify  them  out  of  the  money  which  was  to  be  paid  by 
them,  which  was  sufficient  for  the  purpose.     They  refused!, 
however,  notwithstanding  his  offer,  to  accept  the  deed  and 
pay  the  money  and  deliver  the  bond  and  mortgage,  l)ecause 
of  the  want  of  the  release  above  mentioned. 

On  the  1st  of  October,  1872,  lettersof  administration  of  the 
goods,  chattels,  and  credits  of  John  B.  Miller,  deceased,  were 
issued  to  the  complainant  by  the  surrogate  of  Morris  county, 
and  on  the  20th  of  December  following,  the  complainant  filed 
his  bill  in  this  court  against  David  L.  Miller  and  his  wife, 
Hoyt,  Reddish,  Ohlen,  and  Keep,  and  the  widow  of  John  B. 
Miller,  deceased,  and  the  judgment  creditors  of  David  L.  Mil- 
ler, praying  that  the  agreement  of  June  10th,  1872,  between 
his  intestate  and  Hoyt,  may  be  sjiecifically  i>crformed,  and  pa^ 
ticularly  that  it  may  be  decreed  that  David  L.  Miller  is  seized 
of  the  legal  title  to  the  land  as  trustee  of  and  for  Hoyt  or  his 
appointees,  and  is  bound  to  and  do  convey  the  legal  title  to 
the  land,  with  the  appurtenances,  to  Hoyt  or  his  appointees, 
upon  his  or  their  paying  and  securing  the  purchase  money  to 
the  complainant,  as  administrator,  pursuant  to  the  agreement, 
and  that  the  land  may  be  conveyed,  free  and  clear  of  all  en- 
cumbrances, real  or  apparent,  made,  caused,  or  suffered,  br 
David  L.  Miller  ;  and  that  it  may  be  decreed  that  the  wifeot 
David  L.  Miller  is  not  entitled  to  any  dower,  or  right  ox 
dower,  inchoate  or  otherwise,  in  the  land,  and  that  the  lan^ 
be  conveyed  by  David  Ij.  Miller,  and  held  by  the  purchase^ 
or  purchasers  forever  thereafter,  free  and  clear  of  any  dowerf 
or  right  of  dower,  inchoate  or  otherwise,  of  the  wife  of  Davi« 
L.  Miller ;  and  that  Hoyt,  Reddish,  Ohien,  and  Keep  n»y 
be  decree<l  and  reipiired   to  perform  that  agreement  in  aM 
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things  thereby,  by  the  purchaser  or  purchasers,  to  be  per- 
formed, and  particularly  that  they,  or  some  of  them,  may  be 
required  to  pay  and  secure  to  the  complainant,  as  administra- 
tor, the  purchase  money  mentioned  in  the  agreement,  accord- 
ing to  the  terms  of  the  agreement,  on  the  complainant's 
delivering,  or  procuring  to  be  delivered  to  them,  a  release  of 
the  dower  of  the  widow  of  John  B.  Miller  in  the  land ;  and 
also  that  the  rights  of  the  widow  in  and  to  the  purchase 
money  may  be  ascertained,  and  the  time  and  manner  of  paying 
to  her  what  may  be  due  to  her  in  that  respect,  may  be  ordered 
and  decreed  ;  and  that  the  judgments  against  David  L.  Miller 
and  every  of  them,  may  be  declared  and  decreed  to  be  no 
liens  or  lien  on  the  land,  and  that  the  land  be  conveyed  by 
David  L.  Miller  to  the  purchaser  or  purchasers,  free  and  clear 
of  the  judgments,  and  of  every  of  them,  and  that  the  purchase 
money  may  be  decreed  to  be  personal  assets  of  the  estate  of 
John  B.  Miller,  deceased,  and,  as  such,  payable  to,  and 
receivable  by,  the  complainant,  as  administrator. 

After  the  filing  of  the  bill  the  widow  died,  and  adminis- 
tration of  her  estate  was,  on  the  29th  day  of  January,  1873, 
granted  to  Keep  and  his  wife,  the  latter  being  her  daughter 
by  a  former  husband.  On  the  13th  of  December,  1872,  be- 
fore the  filing  of  the  bill,  the  widow,  by  a  letter  addressed 
by  her  to  the  complainant  as  administrator,  referring  to  the 
agreement  of  June  10th,  1872,  stated  that  she  had  expected 
to  join  with  her  husband  in  the  conveyance  of  the  land  so 
as  to  release  to  the  purchaser  her  right  of  dower  therein, 
and  that  she  was  still  ready  to  do  what  and  all  she  could  to 
perform  that  agreement,  and  was  ready  to  deliver  to  any  per- 
son or  persons  who  might  become  the  purchaser  or  purchasers 
of  the  land,  under  and  pursuant  to  the  agreement,  a  release 
duly  executed,  of  her  dower  and  right  of  dower  in  and  to  the 
land,  provided  the  purchase  money  be  paid  and  secured,  (so 
far  as  time  was  given  on  any  part  of  it  for  payment,)  to  the 
complainant,  as  administrator  of  John  B.  Miller,  deceased. 
She  further  thereby  declares  her  willingness  to  take  for  her 
interest  in  the  land,  or  for  her  share  of  the  purchase  money. 
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such  share  or  portion  thereof  as  the  courts  in  this  state  should 
adjudge  to  be  her  right.     And  in  consideration  of  the  prem- 
ises she  thereby  offered  to  and  agreed  with  the  complainant, 
that  if  he  would,  by  judicial  proceedings  or  otherwise,  cause  or 
procure  the  agreement  to  be  specifically  performed,  and  the 
purchase  money  to  be  paid  and  secured  to  be  paid  to  him  as 
administrator,   she   would,   whenever  the   purchase    money 
should  be  so  paid  and  secured,  at  his  request,  deliver  to  the 
purchaser  or  purchasers  receiving  the  conveyance,  a  full  re- 
lease of  her  dower  and  right  of  dower  in  the  land ;  she  de- 
claring herself  willing  to  receive  from  the  complainant,  as 
administrator,  such  portion  of  the  purchase  money  as  shonld 
be  adjudged  to  belong  to  her.     She  added  that  she  was  not 
willing,  and  did  not  consent,  that  the  purchase  money  should 
be  received  by  or  for  David  L.  Miller,  as  heir  of  Jphn  B« 
Miller,  deceased,  or  otherwise. 

David  L.  Miller,  Keep  and  his  wife,  as  administrators, 
and  Iloyt,  Reddish,  and  Ohlen  answered  the  bill.  Mil- 
ler, by  his  answer,  admits  that  the  land  descended  to  him 
as  sole  heir-at-law  of  his  father,  subject  to  the  dower  of 
the  widow  therein,  and  that  she  was  entitled  to  a  distribu- 
tive share  of  the  personal  estate  of  his  father.  He  states 
that  he  declared  himself  ready  to  convey  the  premises  in 
question  according  to  the  agreement  of  June  10th,  1872,  pro- 
vided he  were  satisfied  of  the  existence  and  validity  of  that 
agreement,  and  that  he  tendered  a  deed  for  the  prepertyto 
the  attorney  of  Reddish  and  Ohlen,  on  the  1st  of  October^ 
1872,  and  that  it  was  refused  only  on  the  ground  that  the 
widow's  dower  had  not  been  released.  He  alleges  that  the 
personal  estate  of  his  father  was  ample  for  the  payment  of  all 
his  debts,  and  he  denies  that  under  the  circumstances,  the 
complainant,  as  administrator,  is  entitled  to  receive  the  pur- 
chase money  of  the  land,  on  sale  thereof  under  the  agree- 
ment, and  he  claims  that  the  land  is  his  individual  property, 
by  descent  from  his  father,  and  is  not  subject  to  any  trust. 
He  alleges  that  the  agreement  was  obtained  from  his  father 
by  Keep,  through  Hoyt,  in  the  interest  of  his  mother-in-la^» 
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the  widow,  in  order  by  that  means  to  convert  the  property 
into  personalty,  with  a  view  to  her  obtaining  a  distributive 
share  thereof,  accordingly,  as  personal  property,  on  the  death 
of  his  father,  who  was  then  very  old  and  infirm ;  that  Keep 
obtaine<l  the  extension  of  the  time  for  carrying  out  the  con- 
tract to  the  Ist  of  October,  1872,  and  that  on  that  day  there 
was,  in  fact,  no  one  ready  to  take  the  property  under  the 
agree mept,  but  that  the  tender  was  a  mere  pretence.     He  al- 
leges besides,  that  Keep  arranged  with  Hoyt  that  the  widow 
should  absent  herself  on  the  1st  of  October,  so  that   she 
might  not  be  in  the  way  of  executing  a  release  of  her  dower 
and  that  so  the  tender  might  be  made  with  safety,  and  that 
she  did  so  absent  herself  on  that  day,  accordingly ;  and  he 
alleges   that   by  such  conduct  she  forfeited,  abandoned   or 
waived  all  right,  if  she  ever  had  any,  to  have  the  land  de- 
creed  to  be  personalty,  or  to  any  part  of  the  proceeds  of  the 
sale  of  the  property,  if  the  contract  should  be  established  and 
specifically  performed.     He  further  alleges  that  the  proceed- 
ings in  this  suit  are  really  carried  on  in  the  interest  of  the 
personal  representatives  of  the  widow,  and  that  they  were  in 
fact  instituted  by  her,  or  in  her  behalf.     The  answer  alleges 
laches  on  the  part  of  the  complainant  and  the  widow  in  filing 
the  bill  for  specific  performance,  and  alleges  that  if  John  B. 
Miller  entered  into  the  contract  in  question,  and  did  indeed 
extend  the  time  for  the  performance  of  it,  he  was  induced  to 
do  so  at  a  time  when  his  mind  was  in  an  enfeebled  condition, 
against  his  own   better  judgment  and  will,  by  the  over  per- 
suasion and  undue  influence,  fraud,  and  contrivance  of  his 
wife  and  Keep,  and  without  understanding  that  the  result  of 
the  contract  might  be  to  increase  the  share  which  his  wife 
would  have  in  his  estate  at  his  death. 

Hoyt,  Keddish,  and  Ohlen,  by  their  answer,  admit  the 
agreement  of  June  10th,  1872,  and  their  liability  to  take  the 
property  thereunder,  and  allege  that  they  were  ready  to  do 
so  on  the  first  of  October,  1872,  and  that  their  tender  was 
bona  fide.  They  allege  that  the  widow,  in  order  to  hinder 
and  delay  them,  and  to  prevent  the  fulfillment  of  the  terms 
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of  the  contract,  designedly,  on  the  Ist  of  October,  1872,  de 
parted  from  her  residence  in  the  village  of  Madison,  contig'      ] 
uous  to  the  dwelling-house  of  David  L.  Miller,  and  immedi- 

• 

ately  lefl  this  state,  and  continued  to  absent  herself  from  her 
residence  and  from   this  state  for  a  long  time  thereafter,  and 
thereupon  neglected  and  refused  to  release  her  dower  in  the 
property  ;  and  they  charge  and  insist  that  she,  by  her  condact 
in  this  respect,  caused  them  great  vexation  and  put  them  to 
Jarge  pecuniary  charges  and  loss.     The  answer  further  al- 
leges that  the  time  for  the  fulfillment  of  the  contract  wasaxi 
exceedingly  important  element  therein,  and  that  by  reason  of 
the  non-performance  of  the  agreement  by  David  L.  Miller 
and  the  widow,  Hoyt,  Reddish,  and  Olden  have  bc^n  put  to 
heavy  expense  and  great  loss  and  damage ;  that,  relying  on 
the  agreement,  and  supposing  that  it  would  be  carried  into 
effect  by  John  B.  Miller,  or  his  representatives,  they  spent 
large  sums  of  money  in  laying  a  public  road  and  opening  the 
same  up  to  the  premises,  and  they  hoped  by  soch  expendi- 
tures and  improvements  to  immediately  sell  a  considerable 
portion  of  the  land  to  be  conveyed  to  them  by  John  B.  JBI- 
ler  or  his  representatives,  under  the  agreement,  and  thnsreap 
a  large  pecuniary  profit  therefrom,  but  that  the  conduct  and 
refusal  of  the  widow,  and  the  neglect  of  the  heir-nt-law,  pre- 
vented them  from  obtaining  a  good  title  to  the  premises,  and 
from  improving  and  selling  the  land  during  the  fall  of  1872, 
and  that  the  time  for  such  sale  had,  when  the  bill  was  fikd, 
December  20th,  1872,  gone  by.     They  further  allege  that 
the  agreement  to  open  the  road  was  a  vital  part  and  cooditioit 
of  the  contract,  and  that  the  road  has  not  been  opened,  and 
that  this  fact  further  diminishes  the  value  of  the  premises. 

The  complainant  is  properly  before  the  court^  seeking  ^ 
administrator,  to  compel  specific  performance  of  the  contract 
of  June  10th,  1872,  between  his  intestate  and  Hoyt  That 
contract  was  valid  when  it  was  made,  and  was  so  still  when 
John  B.  Miller  died.  Though  the  answer  of  the  heir-at-Ia^ 
sets  up  fraud  and  undue  influence  on  the  part  of  £eep  t>^ 
John  B.  Miller^s  wife^  alleging  that  they  induced  Miller  to 
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enter  into  it,  with  the  sinister  design  on  their  part  of  obtain- 
^^S  ^y  ^h^^  means,  for  the  wife,  through  the  equitable  con- 
version which  might  result  from  the  contract^  a  larger  portion 
of   the  estate  of  John  B.  Miller,  at  his  death,  than  she  other- 
irise  would  have  been  entitled  to,  yet  there  is  no  proof  what- 
evd  to  sustain  the  charge.     On  the  other  hand,  the  evidence 
sho'ws  that  when  the  contract  was  made,  John  B.  Miller  was  not 
oiiI;y  capable  of  making  it,  but  possessed  sagacity  and  shrewd- 
ness, and  acted  independently.    He  employed  John  W.  Han^ 
cooh,  the  surveyor,  to  make  a  survey  and  map  of  the  property, 
after  the  preliminary  agreement  of  the  25th  of  April,  1872^ 
haxl  been  made.      He  was  with  the  surveyor  part  of  the  time, 
at    least,  while  the  survey  was  in  progress.     The  surveyor 
te&tifies  that  he  thinks  that  Miller  told  him  for  what  purpose 
he    wanted    the    survey  and    map  made,  and    adds,   that 
he  thinks  he  told  him  that  he  had  had  a  proposal  to  sell 
the  property  to  some  parties.     He  says  his  impression  is, 
he  made  the  map  in  part  for  Mr.  Burnham,  who  was  at- 
torney for  the  purchaser,  to  examine  the  title  by  ;  that  Mr. 
Miller  gave  him   what  information  he  had  about  it;  that 
*fter  he  prepared  the  map,  he  took  it,  on  the  5th  of  June, 
1872,  to  Mr.  Burnham's  office,  to  Mr.  Burnham,  and  that 
Mr.  Miller  went  with  him  there.     While  there,  the  witness 
^e  a  memorandum  of  the  particulars  of  the  bargain,  and 
^ya  he  understood,  on  that  occasion,  that  those  particulars 
^tte  to  be  in  the  agreement  which  Mr.  Burnham  was  to 
^w.    When  inquired  of  as  to  his  reason  for  noting  those 
P^culars  in  his  memorandum,  he  answered  that  he  was 
^^g  as  an  agent  and  friend  of  Mr.  Miller  in  getting  out  the 
Papers,  and  supposed  that  he   made  those  notes  for  Mr. 
Miller's  assistance  and  protection.     He  says  Mr.  Miller^s 
l^th,  at  the  time,  was  pretty  good,  and  that  he  appeared 
^dl,  and  seemed  to  understand  what  he  wanted.     He  says 
Mr.  Miller'a  memory  did  not  seem  to  be  as  tenacious  as  it  had 
1^  formerly,  and  the  witness  was  acting  like  a  clerk,  to- 
'^f  him   keep  the  things  eonnected.      In   answer  to  an. 
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inquiry  as  to  what  he'thought  at  the  time,  of  the  prudence  of 
the  agreement  in  providing  for  payment  of  only  $100  in  cash 
at  the  time  of  its  execution,  and  the  provision  for  release  of 
any  acre,  without  regard  to  its  comparative  value,  on  payment 
of  $800,  he  says  :  "  That  matter  was  discussed  between  Mr. 
Miller  and  myself,  and  I  didn't  express  any  opinion  to  any- 
body but  him,  that  I  remember  ;  I  don't  know  that  I  ought 
to  answer  any  further.  I  said  to  Mr.  Miller  that  I  didn't 
exactly  approve  of  it ;  I  said  to  him  that  I  thought  it 
was  risky  ;  I  think  Mr.  Miller  understood  that  Mr.  Hoyt 
contemplated  running  a  street  through  this  property  and 
selling  lots  off.  My  talk  with  Mr.  Miller  went  further  than 
the  releasing  the  lots ;  I  think  I  told  Mr.  Miller  that  he 
didn't  receive  money  enough,  to  begin  with,  to  make  it  sure 
and  safe  to  him  ;  that  the  value  of  the  trade  would  turn  with 
him  upon  the  amount  of  payments  which  he  received;  that 
he  might  have  to  let  the  thing  go  as  some  other  property  had 
that  he  and  I  knew  of,  and  have  to  buy  it  back  again;  I 
think  Mr.  Miller  agreed  with  me  in  that,  and  remarked  to 
me  that  if  they  paid  him  the  interest,  he  would  have  more 
money  than  they  had."  The  witness  says  he  does  not  know 
what  Mr.  Miller  understood  about  the  arrangement ;  that  the 
title  was  to  be  taken  by  some  man  to  be  named  by  Hoyt,  and 
not  by  Hoyt  himself;  but  that  Mr.  Miller  said  to  him  that 
"  Mr.  liurnham  was  cashier,  but  that  he  did  not  know  who 
stood  behind  it."  This  witness  was,  at  the  time  when  he 
testified,  over  sixty -seven  years  of  age,  and  he  says  he  had 
known  John  B.  Miller  all  his  life.  He  was,  therefore,  capa- 
ble of  judging  as  to  the  capacity  of  the  latter  to  transact  busi- 
ness. Mr.  Burnham,  attorney  of  Hoyt,  testifies  that  he 
thought  Miller  understood  himself  very  well,  as  regarded  the 
business  in  hand  ;  that  he  was  vigorous  in  mind  and  body. 
David  L.  Miller,  on  his  cross-examination,  admits  that,  even 
as  late  as  August,  1872,  his  father  would  talk  intelligently  to 
any  one  who  came  to  him  on  business,  and  that,  even  when 
he  was  confined  to  his  bed,  as  he  was  then,  part  of  the  time, 
he  was  intelligent.     There  is  no  proof  of  want  of  capacity) 
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ad,  indeed,  want  of  capacity  is  not  distinctly  set  up  in  David 
u  Miller's  answer.  Though,  on  the  hearing,  it  was  insisted 
a  behalf  of  David  L.  Miller,  that  the  contract  was  an  im- 
rovident  one,  yet  this  defence  is  not  set  up  in  his  answer, 
i'or  obvious  reasons,  he  should  have  set  it  up  there,  if  he 
xpected  to  rely  upon  it  as  a  defence.  The  evidence  of  im- 
[>rovidence  is,  it  is  insisted,  to  be  found  in  the  agreement  for 
release  of  any  acre  of  the  land,  on  receipt  of  $800.  Whether 
Ais  was  an  improvident  bargain  or  not,  must  depend  on  the 
Value  of  the  land.  That  Mr.  Miller  considered  the  property 
^ell  sold,  is  evidenced  by  his  remark  to  Hancock,  above 
ooted,  when  the  latter  spoke  to  him  of  this  feature  of  the 
>n  tract.  The  contract  was  a  valid  one,  and  it  worked  an 
liitable  conversion  of  the  land  into  personalty  from  the 
1:1  €  when  it  was  made.  See  the  cases  cited  in  the  notes  to 
'^riclier  v.  Ashburner,  1  TF.  &  T.  Lead,  Ca,  in  Eq.  546, 
S  9] ;  Smiih  v.  Hubbard,  2  Dich  730 ;  Siory's  Eq,  Jxir., 
^  ^0 ;  Champion  v.  Brown,  6  Johns.  C.  E.  398  ;  Mulford  v. 
^•^«,  2  Beas.  1 ;  King  v.  Ruckman,  G  C.  E,  Green  599. 
*^d  on  the  principle  of  equitable  conversion,  the  purchase 
•^Dey  became  a  part  of  John  B.  Miller's  personal  estate,  and, 
such,  was  distributable  to  his  widow  and  next  of  kin. 
^^6'«  Ckise,  Freem.,  Ch.  R,  41 ;  Baden  v.  Countess  of  Pern- 
'<3ie,  2  Vem.  2lS;  Hatoley  v.  James,  5  Paige  323,  456 ;  Dren- 
^'«  Estate,  3  Barr  377 ;  1  Sugd.  Ven.  {Sth  Am.  ed.)  287. 
^  Lawes  v.  Bennet,  1  Cox  167,  it  was  held  that,  where  an 
^tate  is  contracted  to  be  sold,  it  is,  in  equity,  considered  as 
inverted  into  personalty  from  the  time  of  the  contract,  and 
tiat  this  notional  conversion  takes  place,  although  the  election 
Ci  purchase  rests  merely  with  the  purchaser.  See  also  Ripley 
"•  Waterworth,  7  Ves.  425,  437  ;  Townley  v.  Bedwell,  14  Yes. 
i91 ;  Daniels  v.  Davison,  16  Ves.  249  ;  Collingwood  v.  Row, 
i  Jur.  N.  8.  785 ;  Goold  v.  Teague,  5  Jur.  N.  S.  116  ;  Far- 
^ar  V.  Earl  of  Winterton,  5  Beav.  1.  And  in  Carre  v.  Bowya^, 
•eported  in  a  note  to  Farrar  v.  Earl  of  Winta^ton,  it  was 
leld  that,  where  the  contract  is  binding  at  the  death  of  the 
rendor,  although  the  purchaser  by  subsequent  laches  loses 
Vol.  X.  2  a 
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his  right  to  a  specific  performance,  yet  the  estate  will  belong 
to  the  next  of  kin,  and    not  to  the  heir-at-law.    In  Att^y 
Oen.  V.  -Day,  1  Ves.,  Sen,,  220,  it  was  held,  however,  that  such 
conversion  will  not  take  place  where  the  court  holds  that  the 
contract  cannot,  or  ought  not  to,  be  performed.     This  contract 
is  not  within  either  of  those  exceptions.     It  can,  and  ought 
to,  be  performed.     As  the  case  stood  at  the  filing  of  the  bill, 
a  complete  title  could  have  been  made  to  the  purchasers. 
The  judgments  against  David  L.  Miller  would  have  been 
decreed  to  be  no  liens  upon  the  property,  for,  in  equity,  on 
the  execution  of  the  contract,  John  B.  Miller  became  trustee 
of  the  property  for  the  purchasers,  and,  at  his  death,  David 
L.  Miller  became  such  trustee  in  his  stead.     The  oomplaio- 
ant,  by  the  bill,  tendered  a  release  of  the  widow's  dower, « 
the  performance  of  the  agreement,  and  David  L.  Miller  ooaM 
have  opened  the  road  provided  for  in  the  contract. 

But,  it  is  urged  on  behalf  of  David  L.  Miller,  that  the  court 
ought  not  to  decree  performance,  because  the  agreement  for  a 
release  of  the  property,  on  the  payment  of  $800  per  acre,  is  in- 
equitable; and  he  and  the  purchasers  object  also  to  such  decree, 
because  the  widow,  as  they  allege,  by  her  conduct  after  the 
death  of  John  B.  Miller,  and  before  the  filing  of  the  bill, 
precluded  herself  from  the  benefit  of  the  contract.  The  p^^ 
chasers  further  object,  because  of  laches  on  the  part  of  com- 
plainant. No  objection  is  made  by  the  purchasers  that,  if  * 
conveyance  bp  decreed,  the  deed  to  be  made  by  the  heir-at- 
law  cannot  be  a  compliance  with  the  agreement,  so  far  as  tb^ 
covenants  stipulated  for  are  concerned ;  nor  is  any  questioo 
raised  on  that  score,  or  on  the  ground  of  any  uncertainty  tf 
to  the  road.  As  to  the  first  of  these  objections :  As  aheadf 
remarked,  it  does  not  appear  that  the  provision  for  release,  on 
payment  at  the  rate  of  $800  per  acre,  is  inequitable;  and, if 
it  were,  this  court  would  not  decree  performance  of  it,  except 
on  such  terms  and  with  such  restrictions  as  to  aecore  equity 
in  the  premises.  Emmons  v.  Hinderer^  9  C  E.  Green  39; 
Ensign  v.  Chlbum,  11  Paige  503.  •  The  second  objectioD  k  nf^ 
sustained  by  the  evidence.     The  widow  does  not  app^r  to 


OCTOBER  TERM,  1874.  367 


Miller's  AdminiHtrator  r.  Miller. 


have  refused  to  release  her  dower ;    indeed,  she  does  not 
appear  to  have  ever  been  requested  to  do  so.     David   L. 
Miller  did  not  ask  her  to  release,  nor  did  the  purchasers.     It 
is  allied  that,  on  the  morning  of  the  1st  of  October,  1872, 
she  lefk  her  residence  in  Madison,  in  order  to  avoid  an  appli- 
cation for  a  release,  but  David  L.  Miller  neither  made  nor 
sent  to  her  any  request  to  release  ;  and,  although  one  of  the 
purchasers,  Mr.  Reddish,  with  Mr.  Burnhani,  left  Madison 
^Q  the  same  railroad  car  with  her,  they  neither  of  them  said 
Anything  to  her  on  the  subject,  although  Mr.  Reddish  had  an 
'Qterview  with  her  in  the  car.     If  it  be  admitted  that  the 
Witness,  Mary  F.  Young,  refers  to  this  occasion,  she  contra- 
^'cts  the  statement  of  the  answer  of  Hoyt,  Reddish,  and 
^hlen,  that  the  widow  left  this  state,  for  she  says  she  went  to 
^ra^nge.     It  does  not  appear  from  the  testimony  of  this  wit- 
^^Sf8,  that,  on  the  occasion  to  which  she  refers,  the  widow 
'^Ortained  away  from  her  home  for  more  than  the  day ;  and, 
''^^i^,  the  testimony  of  this  witness  is  by  no  means  sufficient 
^^      induce  the  conclusion  that  the  widow  was  at  any  time 
^*^>^illing  to   release   her   dower,    in  order   to   prevent  the 
P^^ormance  of  the   contract.      It   is   not   to   be   forgotten 
^'^     this  connection,  that  it  appears  by  the  evidence  of  Mr. 
_  V^rnhara,  that  he  had  notice  on  the  afternoon  of  the  1st  of 
^^ober,  1872,  that  the  widow  was  willing  to   release   her 
^wer  on  such  a  payment  as  would  secure  her  rights. 

It  remains  to  consider  the  last  objection.   There  is  nothing  in 
^e  terms  of  the  contract  itself,  in  the  nature  of  the  property, 
^^  of  the  attendant  circumstances,  which  w^ould  make  it  inequi- 
table for  this  court  to  interfere,  and  decree  performance  of  this 
^^ntract,  although  the  heir-at-law  was,  on  the  first  day  of 
October,  1872,  unable  fully  to  perform   the  contract.     It 
^eems  evident,  from  the  testimony,  that  the  purchasers,  when 
that  demand  was  made,  did  not  expect  performance.      It 
^ould,  perhaps,  not  be  too  much  to  say,  that  they  did  not 
desire  it.     They  expected  that  the  heir-at-law  would  not  be 
«ble  to  give  them  a  title  free  of  the  widow's  dower.     Had 
they  desired  performance,  they  would  probably  have  taken 
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some  steps  to  ascertain,  at  least,  whether  she  would  be  willing 
to  release.  Yet,  although,  as  before  mentioned,  Messrs. 
Keddish  and  Burnham  saw  her  in  the  railroad  car,  and  the 
former  had  an  interview  with  her  there,  immediately  after 
his  interview  that  morning  with  David  L.  Miller,  in  which 
Messrs.  Reddish  and  Ohlen  made  the  tender,  and  demanded 
performance,  and  Miller,  with  their  consent,  deferred  his 
reply  until  the  afternoon  of  that  day,  yet  neither  Burnham 
nor  Reddish  appears  to  have  made  any  reference  to  the 
subject.  If,  as  Mr.  Reddish  testifies,  he  and  his  associates 
were  very  anxious  that  the  agreement  should  be  performed 
on  the  first  day  of  October,  when  they  made  the  tender,  it 
seems  strange  that  they  should  not  even  have  inquired 
of  tlie  widow,  on  tliat  day,  as  to  her  willingness  to  release 
her  dower,  and  that  they  took  no  action  whatever,  upon 
the  assurance  given  to  Mr.  Burnham  by  the  complainant's 
solicitor  on  the  1st  of  October,  that  the  widow  was  ready 
to  sign  a  release  on  such  payment  being  made  as  would 
secure  her  rights.  Besides,  it  is  in  evidence  that  Mr.  Burn- 
ham, the  attorney  ibr  the  purchasers,  subsequently  to  the 
1st  djiy  of  October,  1872,  and  after  the  demand  made  upon 
David  L.  Miller  in  the  afternoon  of  that  day,  in  answer 
to  something  said  to  him  by  the  solicitor  of  the  complainant 
on  the  subject  of  time,  said  that  he  did  not  think  there  was 
any  necessity  for  immediate  haste.  Mr.  Burnham  acted  for 
the  purchasers  from  the  beginning,  and  was  their  agent  inthe^ 
matter.  It  was  he  to  whom  John  B.  Miller  applied  for  ai^ 
extension,  and  it  was  by  him  that  the  desired  extension  was 
accorded.  His  acts  and  declarations  in  the  matter  were  bind- 
ing on  the  purchasers.  I  see  nothing  in  the  answer  or  evi- 
dence, to  lead  me  to  conclude  that  the  delay  in  filing  the  bill 
from  the  1st  of  October  to  the  20th  of  December  following, 
should  bar  the  complainant  from  a  decree  for  performance  of 
the  contract.     He  is  entitled  to  a  decree  accordingly. 

There  will  be  a  decree,  therefore,  that  David  L.  Miller  con- 
vey, in  fee  simple,  to  Reddish  and  Ohlen,  the  premises  in  ques- 
tion, and  that  he  open  (that  is,  lay  out  to  public  use,)  the  road 


OCTOBER  TERM,  1874.  369 


In  the  matter  of  the  will  of  Samuel  Swartwont. 


provided  for  in  the  contract,  according  to  the  agreement. 
Miller's  wife  will  be  decreed  to  be  entitled  to  no  dower  in  the 
property.  Hoyt,  Beddish,  and  Ohlen  will  be  decreed  to  pay 
to  the  complainant  the  purchase  money  remaining  unpaid, 
that  is  to  say,  the  sum  of  $4900,  with  interest  thereon  from 
the  filing  of  the  bill,  December  20th,  1872,  and  to  execute 
anddeHver  to  the  complainant  their  bond  for  the  residue  of 
the  purchase  money,  $34,392,  payable  on  the  20th  of  Decem- 
bo",  1879,  seven  years  from  the  date  of  the  filing  of  the  bill, 
with  interest  from  June  20th,  1874,  payable  annually,  with 
provision  that  if  any  payment  of  interest  shall  be  in  arrear 
and  unpaid  for  sixty  days  after  the  day  on  which  it  shall 
become  due,  the  whole  of  the  principal  shall,  at  the  option  of 
the  obligee  and  mortgagee,  or  his  legal  representatives,  be  at 
once  due  and  payable ;  the  payment  of  the  bond  to  be  secured 
by  their  mortgage  upon  the  premises,  to  be  duly  executed 
and  acknowledged  and  delivered  by  them ;  and  that  Hoyt, 
Beddish,  and  Ohlen  pay  to  the  complainant  interest  on  the 
sum  of  $34,392,  from  June  20th,  1873,  six  months  from  the 
time  of  filing  the  bill,  to  the  20th  day  of  June,  1874.  The 
Biwnev  and  securities  which  shall  thus  come  to  tlie  hands  of 
the  complainant,  are  to  be  administered  by  him  in  a  due 
^Pse  of  administration,  and  the  administrators  of  the  widow 
^11  be  entitled  to  receive  from  him  the  amount  of  her  dis- 
tributive share  thereof.  The  complainant  is  entitled  to  costs 
■8  against  all  the  defendants,  except  the  administrators  of  the 
'ridow. 


fnthe  matter  of  the  will  of  Samuel  Swartwout,  deceased. 

Tlie  right  to  prize  money  vests  in  the  caplor  from  the  time  of  the  cap- 
'^t  uul  not  from  the  condemnation.  Hence,  prize  money  for  prizes  not 
Bondemned  for  six  years  after  the  captor's  death,  was  adjudged  to  pass  to 
**•  legatee,  under  a  residuary  clause:  "all  the  residue  of  funds  now  held 
vtKj  and  all  property  to  which  I  may  become  entitled." 
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Mr.  John  S.  Barkalow,  for  the  exec^utor.  i 

The  Ciiancellor. 

The  late  Commander  Samuel  Swart wout,  of  the  United 
States  Navy,  by  his  last  will  and  testament,  dated  December 
25th,  1866,  after  making  certain  specific  bequests  and  a  be- 
quest of  a  spccifie<l  sum  of  money,  dis|>osed  of  the  residue  of 
his  estate,  describing  it  as  "all  the  residue  of  funds  now  held 
by  me,  and  all  property  to  which  I  may  become  entitled." 
Having  participated  in  certain  captures  in  the  late  rebellioD, 
he  was,  under  the  act  of  Congress  then  in  force  on  the  subjects 
entitled  to  prize  money  in  respect  thereof,  on  condemnatioa 
of  the  captured  effects.     A  controversy  having  arisen  between, 
the  next  of  kin  of  the  testator  and  the  residuary  legatee,  as  to 
whether  that  money  passes  under  the  residuary  bequest,  the 
executor.  Rear  Admiral  Bell,  seeks,  by  this  proceeding,  the 
direction  of  this  court  in  the  premises. 

The  testator  died  on  the  5th  of  February,  1867.     The  con- 
demnation in  the  cases  from  which  the  prize  money  was  derived 
did  not  take  place  until  June  7th,  1873,  and  the  adjudication 
was  not  made  until  April  20th,  1874.     It  is  insisted  on  behalt 
of  the  next  of  kin,  that  prize  money  is  of  the  nature  of  boantr  «• 
and  that  the  title  to  it  does  not  accrue  until  condemnation,  aixi 
that,  therefore,  in  this  case  it  did  not  pass  as  part  of  the  residn^y 
to  the  re^iiduary  legatee.     This  position  cannot  be  maintainecl- 
The  act  of  Congress  above  referred  to,  gave  to  the  testator  hi^ 
share  of  the  prize  money  from  the  captures  in  which  he  too*^ 
part,  and   the  riglit  to  it  was  vested  in  him  at  his  death? 
although  condemnation   had   not  then  taken   place.     It   ^^ 
settled  that  jirize  money  is  assignable  at  common  law  before 
condemnation,  and  that,  after  condemnation,  the  title  becomes, 
by  retroaction,  perfect  in  the  assignee.    Morrough  v.  Omyf^^t 
iWils.  211;  The  Schooner  Saliy,  1  Gall.  401;  The  Brum 
2  Gall.  526.     The  very  question  now  under  oonsideratioD 
was  decided  in  Stetrns  v.  Bagwell,  15  Yes,  139,  under  circum- 
stances quite  similar  to  those  of  the  present  case.     There  tte 
testator,  a  lieutenant  in  the  British  Navy,  was  concerned  i^    i 
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the  captvre  of  a  Dutch  fort  in  the  East  Indies,  in  July,  1781. 
He  died  in  December,  1782.    A  suit  in  the  Admiralty  Court 
upon  the  l^ality  of  the  capture  and  the  distribution  of  the 
prize  money,  was  pending  at  the  time  of  his  death.     He  leflb 
a  nvill,  dated  December   28th,   1776.     The  question   was, 
whether  the  money  passed  under  the  residuary  bequest  in  his 
will.    Sir  William  Grant,  M.  B.,  in  deciding  the  case,  said 
tka.t  if  the  captured  effects  had,  after  the  death  of  the  testator, 
been  condemned  as  prizes  to  the  captors,  there  could  be  no 
doiabt  that  his  share  would   have  passed  by  his  will ;  as, 
though  the  property  was  not  completely  vested  in  the  captore 
until  condemnation^  yet  after  condemnation  it  was,  by  rela- 
tion, considered  theirs  from  the  time  of  the  capture ;  that  the 
4»ptured  effects  being  condemned  to  the  crown,  no  right  to 
any  part  of  the  produce  could  accrue  to  any  one  except  by  the 
gift  of  the  crawn,  and  as  the  testator  died  before  any  gift  was 
Bcade,  his  will  could  have  no  direct  operation  upon  the  subject 
■of  the  gift,  but  that  the  intention  of  the  crown,  in  all  cases 
of  that  kind,  was  to  put  what  was  in  strictness  a  matter  of 
Iwunty  upon  the  footing  of  matter  of  right;  that  the  service 
performed  was  thought  worthy  of  reward,  and  though  the 
party  performing  it  died  before  payment,  the  claim  of  bounty 
from  the  crown  was  considered  as  transmissible  to  his  repre- 
sentatives in  the  same  plight  and  condition  as  the  claim  for 
wages  or  any  other  stipulated  or  legal  remuneration  of  ser» 
"Vice;  that  in  such  cases  the  crown  never  means  to  exercise 
*Dy  kind  of  judgment  or  selection  with  regard  to  the  persons 
to  be  ultimately  benefited  by  the  gift ;  that  the  representatives 
to  whom  the  crown  gives  are  those  who  legally  sustain  that 
■character,  but  the  gift  is  made  in  augmentation  of  the  estate, 
^  not  by  way  of  personal  bounty  to  them  ;  that  they  take 
^hject  to  the  same  trusts  upon  which  they  would  have  taken 
^''^ges  or  prize  money  to  which  the  party  from  whom  they 
-dainj  might  have  been  legally  entitled,  and  that  the  represen- 
^tives  of  the  testator  were  therefore  entitled  to  receive  that 
'^oney,  but  upon  the  same  trusts  as  they  would  take  his 
{enertl  estate^  and  that  it  ^as  to  be  considered  as  if  it  had 
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been  actually  a  part  of  his  propertj  at  the  time  of  his  death, 
and  the  consequence  was  that  his  residuary  legatees  were  en- 
titled to  it.  See  also  Alexander  v.  The  Duke  of  WeUingtonj 
2  Rusa.  &  MyL  35.  It  will  be  seen  that  Stevens  v.  Bagwell 
is  directly  in  pointy  and  the  principle  of  that  case  disposes  of 
all  the  objections  made  by  the  next  of  kin  here^  and  is  de- 
cisive of  the  right  of  the  residuary  legatee  to  the  prize  moDcy 
in  question.  It  is  clear  that  the  testator  intended  that  this 
money  should  pass  by  the  residuary  bequest,  and  no  legal 
obstacle  is  presented  to  the  effectuation  of  that  intention. 
The  executor  will  be  directed  accordingly. 


Upton  and  Williamson,  Trustees,  vs.  The  New  Jersey 
Southern  Railroad  Company  and  others. 

1.  AVhen  the  jurisdiction  of  a  state  court  has  once  attached  to  a  suit,  no 
subsequent  change  in  the  condition  or  residence  of  a  party  can  oast  it, 
without  express  provision  to  that  effect.  Hence,  the  court  refused  an  appli- 
cation to  remove  into  a  Federal  court  a  suit  brought  by  a  citizen  of  thi* 
and  a  citizen  of  another  state,  against  defendants,  some  of  whom  were  citi- 
zens of  this,  and  some,  citizeuH  of  another  state,  made  on  the  ground  of  the 
death  of  the  non- resident  complainant. 

2.  The  fact  that  a  bill  prays  an  injunction,  will  not,  without  reference  to 
the  object  and  purpose  of  the  bill,  be  regarded  as  of  itself  sufficient  to  bring 
the  suit  within  the  meaning  of  the  words  of  the  act  of  Congress  of  July 
27th,  1806  :  "a  suit  brought,  instituted,  and  prosecuted  for  the  purpose  of 
restraining  or  enjoining  the  defendant,"  and  to  afford  a  ground  of  removal 
into  a  Feileral  court,  under  that  act. 


On  motion  for  order  to  remove  the  cause  as  to  Jay  Gould, 
one  of  the  defendants^  to  the  Circuit  Court  of  the  United 
States. 

IL\  ir,  /.  A.  Fuller,  of  New  York,  for  tlie  motion. 
Mr,  J,  Yanatta^  contra^ 


OCTOBER  TERM,  1874.  373 

Upton  and  Williamson  r.  New  Jersey  Southern  Railroad  Co. 

The  Chancellor. 

Jay  Gould,  a  citizen  of  New  York,  applies,  under  the  act 
of  Congress  of  July  27th,  1866,  for  an  order  removing  this 
cause,  as  against  him,  into  the  Circuit  Court  of  the  United 
States.  The  suit  was  instituted  by  George  B.  Upton,  then  a 
citizen  of  Massachusetts,  and  Benjamin  Williamson,  then  and 
now  a  citizen  of  this  state.  They  were  trustees  of  the  bond- 
holders, under  a  mortgage  given  by  the  Raritan  and  Delaware 
Bay  Kailroad  Company  (subsequently,  by  change  of  name. 
The  New  Jersey  Southern  Railroad  Company,)  of  which,  by 
this  suit,  they  sought  a  foreclosure  and  the  sale  of  the  mort- 
gaged premises.  By  order  of  the  court,  after  an  interlocutory 
decree  pro  eonfeaso  against  all  the  defendants  had  been  made, 
the  complainants  were  directed  to  file  a  supplemental  bill,  in 
order  to  bring  before  the  court  all  the  parties  in  interest,  in 
reference  to  certain  property  which  the  complainants  claimed 
under  the  mortgage,  but  which  claim  was  disputed.  An 
original  bill,  in  the  nature  of  a  supplemental  bill,  was  accord- 
ingly filed  in  the  cause,  against  Jay  Gould  and  other  persons, 
not  before  made  defendants  in  the  cause,  some  of  whom  were 
citizens  of  this  state,  and  some  of  other  states.  After  the  filing 
of  this  bill,  George  B.  Upton  died,  leaving  Benjamin  William- 
son, his  co-trustee,  surviving.  After  the  death  of  Mr.  Upton, 
the  application  for  removal  was  made.  It  is  made  under  the 
act  of  Congress  of  July  27th,  1866,  which  provides  that,  "  if 
in  any  suit  already  commenced,  or  that  may  hereafter  be  com- 
menced, in  any  state  court  against  an  alien,  or  by  a  citizen  of 
the  state  in  which  the  suit  is  brought  against  a  citizen  of 
another  state,  and  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  to  be  made  to  appear 
to  the  satisfaction  of  the  court,  a  citizen  of  the  state  in  which 
the  suit  is  brought,  is,  or  shall  be,  a  defendant ;  and  if  the 
suit,  so  far  as  relates  to  the  alien  defendant,  or  to  the  defend- 
ant who  is  the  citizen  of  a  state  other  than  that  in  which  the 
suit  is  brought,  is,  or  has  been  instituted  or  prosecuted  for  the 
purpose  of  restraining  or  enjoining  him  ;  or  if  the  suit  is  one 
in  which  there  can  be  a  final  determination  of  the  controversy, 
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SO  far  as  it  concerns  him,  without  the  presence  of  the  other 
defendants  as  parties  in  the  cause ;  then,  and  in  every  such 
case,  the  alien  defendant,  or  the  defendant  who  is  a  citizen  of  a 
state  other  than  that  in  which  the  suit  is  brought,  may,  at 
any  time  before  the  trial  or  final  hearing  of  the  cause,  file  a 
petition  for  the  removal  of  the  cause  as  against  him,  into  the 
next  Circuit  Court  of  the  United  States,  to  be  held  in  the 
district  where  the  suit  is  pending,"  &c.  It  was  conceded  on 
the  argument,  by  the  counsel  of  the  applicant,  that,  until  the 
death  of  Mr.  Upton,  the  former  could  have  made  no  claim 
to  the  right  of  removal,  for  the  suit  had  been  commenced  by 
a  citizen  of  another  state,  in  conjunction  with  a  citizen  of  this 
state. 

In  the  case  of  Tfie  Sewing  Machine  Companies,  18  Wall. 
553,  (1873,)  the  court  said,  that  where  plaintiff  and  defend- 
ant are  both  citizens  of  a  state  other  than  that  in  which 
suit  is  brought,  the  acts  of  Congress  make  no  provision  for 
removal,  and  that  if  the  act  of  1 866  be  divested  of  the  feature 
which   provides  for  a  severance  of  the  defendants,  and  that 
which  empowers  the  plaintiff  to  proceed  with  the  suit  in  the 
state  court  as  against  the  other  defendants,  the  act  is  exactly 
the  same  as  the  corresponding  feature  of  the  judiciary  act, 
except  that  it  extends  the  time  for  filing  the  petition  for  the 
removal  of  the  cause.     The  counsel  of  the  applicant  insists 
that,  by  reason  of  the  death  of  Mr.  Upton,  whereby  the  action 
has  become  a  suit  between  a  citizen  of  this  state  alone,  as  com- 
plainant, and  the  applicant  and  others,  some  citizens  of  this, 
and  some  of  other  states,  as  defendants,  he  has  become  entitled 
to  the   right  to  remove  the  cause  into  the  Federal   court. 
Whether  he  is  so  or  not,  must  depend  on  whether  the  acci- 
dent of  death  entitles    him   to  the   right.     Had  the  other 
trustee  died,  and  Mr.  Upton  survived,  that  accident  would 
have  conferred  no  right  of  removal  on  the  applicant.     And, 
again,  on  this  theory,  if  another  trustee,  a  citizen  of  a  state 
other  than   this,  had    been    ai)pointed  in  the  place  of  Mr. 
Upton,  and  had  been  admitted  as  a  complainant  in  the  suit 
before  the  application  for  removal  was  made,  the  right  to 
remove,  which,  it  \s  *\tvs\s\eA,  \\^^  ^ecs^uvted  by  Mr,  Upton's 
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deaths  would  have  been  lost  by  such  subsequent  action.  Juris- 
diction does  not  depend  on  such  accidents,  nor,  in  my  judg- 
ment, does  the  right  of  removal.  No  change  in  the  condition 
or  residence  of  the  parties  can  take  away  a  jurisdiction  which 
has  once  attached.  In  Morgan's  Heirs  v.  Morgan,  2  Wheat. 
290,  one  of  the  complainants  in  the  original  suit,  which  was 
in  the  Circuit  Court  of  Kentucky,  removed  to  and  settled  in 
that  state,  after  the  bill  was  filed,  and  it  was  insisted  that, 
therefore,  the  court  could  no  longer  entertain  jurisdiction  of 
the  cause,  but  ought  to  dismiss  the  bill.  It  was  held  that  the 
jurisdiction  having  once  vested,  was  not  devested  by  the 
change  of  residence  of  either  of  the  parties.  In  Clarke  v. 
Mathewsony  12  Peters  170,  the  question  was,  whether  a  bill 
of  revivor,  filed  by  an  administrator  who  was  a  citizen  of 
Khode  Island,  against  defendants,  all  of  whom  were  citizens 
of  that  state,  could  be  maintained  in  the  Circuit  Court  of  the 
District  of  Rhode  Island.  The  intestate  complainant  in  the 
original  suit,  was  a  resident  of  Connecticut.  It  was  held, 
reversing  the  decree  of  the  Circuit  Court,  2  Sumn,  262,  that 
the  parties  to  the  original  suit  were  citizens  of  different  states, 
the  jurisdiction  of  the  court  completely  attached  to  the  con- 
troversy, and  having  so  attached,  it  could  not  be  devested  by 
any  subsequent  events.  In  MoUan  v.  Ton'ancCj  9  Wheai 
537,  it  was  held  that  a  plea  to  the  jurisdiction  of  the  Circuit 
Court  must  show  that  the  parties  were  citizens  of  the  same 
state  at  the  time  the  action  was  brought,  and  not  merely  at 
the  time  of  plea  pleaded.  The  court  said  :  "  It  is  quite  clear, 
that  the  jurisdiction  of  the  court  depends  upon  the  state  of 
things  at  theHime  of  the  action  brought,  and  that,  after  vest- 
ing, it  cannot  be  ousted  by  subsequent  events."  In  Dunn  v. 
ClarkCf  8  Peters  1,  the  complainants  in  the  court  below  filed 
their  bill,  praying  for  an  injunction  to  a  judgment  recorded 
against  them  in  an  action  of  ejectment,  and  to  obtain  a  decree 
for  the  conveyance  of  the  land  in  controversy.  All  the  com- 
plainants were  residents  of  Ohio,  and  so  were  the  defendants. 
The  judgment  had  been  obtained  by  a  citizen  of  Virginia, 
who  had  since  died,  and  the  defendant  held  under  his  will. 
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The  court  said,  they  entertained  no  doubt  that  jurisdiction  of 
the  case  might  be  maintained  so  far  as  to  staj  execution  on 
the  judgment.     The  defendant  was  the  representative  of  the 
plaintiff  in  the  suit  at  law,  and,  although  he  was  a  citizen  of 
Ohio,  that  fact  could  not,  under  the  circumstances,  deprive 
the  court  of  an  equitable  control  over  the  judgment ;  that  the 
Circuit  Court  had  jurisdiction  of  the  action  at  law,  and  no 
change  in  the  residence  or  condition  of  the  parties  could  take 
away  a  jurisdiction  which   has  once  attached  ;  that  if  the 
plaintiff  in  the  action  at  law  had  lived,  the  Cireuit  Coart 
might  have  issued  an  injunction  to  his  judgment  at  law, 
without  a  personal  service  of  process,  except  on  his  ©ounsel, 
and  as  the  defendant  in  the  injunction  suit  was  his  represent- 
ative, the  court  might  do  the  same  thing  as  against  him  ;  that 
the  injunction  bill  was  not  considered  an  original  bill  between 
the  same  parties  as  at  law ;  but  if  other  parties  were  made  in 
the  bill,  and  different  interests  involved,  it  must  be  considered, 
to  that  extent,  at  least,  an  original  bill ;  and  the  jurisdiction 
of  the  Circuit  Court  must  depend  on  the  citizenship  of  the 
parties.     Said  the  court,  in  Kanouse  v.  Martin j  16  Howard 
3  98,  208:    "  Without  any  positive  provision  of  any  act  oF 
Congress  to  that  effect,  it  has  long  been  established  that,  when 
the  jurisdiction   of  a  court  of  the  United  States  has  once^ 
attached,  no  subsequent  change  in  the  condition  of  the  parties 
would  oust  it."     In  the  case  last  referred  to,  it  was  held  that^ 
under  the  twelfth  section  of  the  judiciary  act,  a  defendant  haA 
a  right  to  remove  an  action  from  a  state  court  to  a  Federal 
Circuit  Court,  if  the  sum  demanded  in  the  declaration  exceeded 
$500,  and  that  he  could  not  be  deprived  of  the  right  by  ai» 
amendment  reducing  the  sum,  allowed  by  the  state  court  after" 
the  right  of  removal  was  complete.     Gordon  v.  Longed,  15 
Pet  97,  is  to  the  same  effect.     In  Wright  v.  Wdls,  PeUrs  C^ 
C,  a,  220,  a  cause  was  removed  from  a  state  court,  and  th^ 
plaintiff  declared  in  the  Circuit  Court  of  the  United  States, 
laying  his  damages  at  $500.     On  rule  to  show  cause  why  the 
suit  should  not  be  remanded  to  the  state  courts  on  a  sugges- 
tion that  the  sum  demanded  was  less  than  $500,  the  court;  io 
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dischargiDg  the  rule,  said  :  ''  In  this  court,  the  plaintiff  has 
laid  his  damages  at  five  hundred  dollars,  which  is  suiBeient 
for  the  jurisdiction  of  this  court,  and  it  cannot  be  ousted  by 
the  plaintiff's  releasing  so  much  of  his  demand  as  to  reduce 
it  below  that  sum." 

The  applicant's  right  to  remove  the  cause  does  not  depend 
on  accident,  but  on  the  provisions  of  the  law  as  applicable  to 
the  condition  of  the  parties  at  the  time  of  the  commencement 
of  the  suit.  If  a  removal  should  take  place  under  the  cir- 
cumstances of  this  case,  and  after  it  had  been  effected,  a 
citizen  of  a  state  other  than  this,  should  be  appointed  trustee 
and  made  complainant  in  the  place  of  Mr.  Upton,  it  is  almost 
too  obvious  for  remark  that  that  would  not  affect  the  juris- 
diction of  the  Circuit  Court.  The  language  of  the  act  has 
direct  reference  to  the  commencement  of  the  suit,  and  to  the 
commencement  alone.  "  If,  in  any  suit  already  commenced, 
or  that  may  hereafter  be  commenced  in  any  state  court, 
against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit 
is  brought,"  &c.  It  will  be  seen  that  the  act,  by  its  very 
terms,  applies  to  suits  commenced  against  an  alien  or  citizen 
of  another  state  than  that  in  which  the  suit  is  brought  in  the 
state  court.  It  is  not  to  be  doubted  that  the  time  when  a 
defendant  is  brought  into  a  suit  already  commenced,  is  the 
time  at  which  the  suit  is  to  be  regarded  as  being  commenced 
as  to  him.  The  act  makes  no  provision  for  removal  in  case 
of  a  suit  commenced  by  a  citizen  of  the  state  in  which  the 
suit  in  the  state  court  is  brought  and  a  citizen  of  another 
state  against  an  alien,  or  a  citizen  of  another  state  and  a 
citizen  or  citizens  of  the  first  mentioned  state.  If  Mr. 
Upton  had,  after  the  suit  was  commenced,  removed  from 
Massachusetts  into,  and  become  a  citizen  of  New  Jersey,  this 
would  not  have  given  the  applicant  the  right  to  remove  the 
cause,  for  the  suit  would  still  have  been  a  suit  comm^enced  by 
a  citizen  of  New  Jersey  and  a  citizen  of  Massachusetts,  and 
on  the  principles  illustrated  in  the  above  cases,  the  question 
would  not  have  been  affected  by  such  removal.  Iforgan^a 
Heirs  v.  Morgan^  supra.     For   the  like  reason  the  death 
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of  that  one  of  the  two  complainants^  who  was  a  citizen  of 
Massachusetts,  cannot  affect  the  question  of  removal. 

These  considemtions  lead   me  to  the  conclusion  that  the 
applicant  is  not  entitled   to  a  removal  of  the  cause.    Bat 
there  are  other  considerations  conducing  to  the  same  result. 
The  suit,  so  far  as  relates  to  the  applicant,  is  not  brought, 
nor   is  it  nor  has  it  been  instituted  or  prosecuted,  for  the 
purpose  of  restraining  or  enjoining  him  within  the  meaning 
of  the  act.     That,   indeed,  is  one  of  the  objects,  but  it  is 
incidental  merely.     The  main  object  of  the  bill  as  to  him  is 
clearly  shown  by  the  prayer,  which  is  "  that  it  may  be  de- 
creed that  the  New  Jersey  Southern  Railroad  Company  owed 
nothing  to  said  Jay  Gould  when  he  became  possessed  of  said 
one  thousand  six  hundred  and  nineteen  shares  of  stock,  and 
to  that  end,  that  an  account  may  be  taken  of  bis  dealings  with 
the  said  company  and  with  its  earnings  and  property,  either 
through  its  directors  or  otherwise;  and  that  it  may  be  decreed 
that  he  acquired  no  title  to  said  stock,  and   that  his  sale  of 
said  stock  may  be  decreed  to  have  been  illegal  and  fraudulent 
and  may  be  set  aside ;  and  that  said  James  and  Field  mar 
be  decreed  to  have  no  valid  title  to  said  stock  and  to  surren- 
der the  certificate  thereof;    and  that   the  said   steamboats 
"  Jesse  Hoyt "  and  "  Plymouth  Kock,"  may  be  decreed  to 
be  the   property  and  part  of  the  plant  of  the  New  Jersey 
Southern  Railroad  Company  and  subject  to  the  lien  of  your 
orators'  mortgage ;  and  that  said  Jay  Gould  may  be  decreed 
to  redeem  the  same  from  all  maritime  liens  thereon  and  from 
any   pretended  sale  thereof,  and  to  return  said  steamboats 
within  the  jurisdiction  of  this  court,  to  the  end  that  they  mav 
be  sold  under  the  decree  in  this  cause;  and  that  for  the  same 
end,  said  Gould  may  be  decreed  to  return  w^ithin  the  jurisdic- 
tion of  this  court,  two  locomotive  engines,  one  passenger  car, 
thirty-three  flat  cars,  and  ten  box  cars,  belonging  to  said  last 
named  company  and  covered  by  your  orators^  mortgage,  and 
which  were  removed  by  and  are  now  held  by  him  on  his  said 
railroad  in  Delaware  and  Maryland  ;  and  that  said  locomo- 
tives  and  cars  may  be  decreed  to  be  subject  to  the  lien  of 
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your  orators'  mortgage ;  and  that  the  said  East  End  Hotel 
and  the  furniture  and  equipment  thereof,  may  be  decreed  to 
be  the  property  of  and  part  of  the  plant  of  the  said  company, 
and  not  the  property  of  Jay  Gould  or  of  any  other  person, 
and  to  be  subject  to  the  lien  of  your  orators'  mortgage." 

It  will  be  seen  that  the  bill  is  not  what  is  commonly  known 
as  an  injunction  bill,  but  is  a  bill  for  an  account  and  for  the 
delivery  of  certain  property,  real  and  personal,  alleged  to 
have  been  mortgaged  to  the  complainants,  and  to  have  been 
wrongfully  taken  into  possession  and  claimed  by  the  appli- 
cant, and  by  him  held  or  disposed  of  for  his  own  benefit. 
The  injunction  prayed  against  him  and  the  other  defendants 
is  incidental  to  the  relief  sought  by  the  bill.  Surely,  the  fact 
that  a  bill  prays  an  injunction  will  not,  without  reference  to 
the  object  and  purpose  of  the  bill,  be  regarded  as  of  itself 
sufficient  to  bring  the  suit  within  the  description  contained 
in  the  act,  and  therefore  to  entitle  it  to  be  considered  withia 
the  meaning  of  the  act,  a  ^^suit  brought,  instituted  and  prose- 
cuted for  the  purpose  of  restraining  or  enjoining  the  defend- 
ant." It  is  too  obvious  for  elucidation,  that  there  can  be  no 
Gnal  determination  of  the  controversy  in  this  suit,  as  fiir  as  it 
concerns  the  applicant,  without  the  presence  of  the  other  de- 
fendants as  parties  in  the  cause.  Smith  v.  liincs,  2  Sumn. 
$38. 

Entertaining  these  views  in  reference  to  this  application,  I 
^m  constrained  to  refuse  to  make  an  order  for  removal. 


Barrett  and  wife  vs.  Doughty. 

1.  A  husband  is  not  a  proper  party  complainant  to  a  bill  by  his  wife  for 
ft  reconveyance  to  her  of  land  which  she  and  her  husband  conveyed  to  the 
defendant,  and  whicli  was  then  her  separate  estate. 

2.  Leave  given  to  amend  by  substituting  a  proper  and  responsible  per- 
ion  as  next  friend  of  the  wife,  and  making  the  husband  a  party  defendant.. 
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3.  A  misjoinder  may  be  assigned  as  cause  for  demurrer,  on  tenut,  at  the 
argument,  though  a  general  demurrer  for  want  of  equity  be  overniled. 

4.  It  is  the  settled  practice,  that  where  a  demurrer  b  put  into  the  whole 
bill  for  causes  a^^signed  on  the  record,  if  thone  causes  are  overruled,  thede 
fendant  will  be  allowed  to  assign  other  causes,  ore  tenus^  at  the  argnmeot, 
but  the  demurrer  ore  (entts,  must  be  for  some  cause  which  covers  the  wholt; 
extent  of  the  demurrer. 


On  bill  and  general  demurrer. 

J/r.  Alex.  JET.  Sharp,  for  the  demurrer. 
JLTr.  F.  F.  Westcott,  contra. 

The  Chancellor. 

The  bill  is  filed  by  husband  and  wife  to  obtain  a  recon- 
veyance to  the  latter,  of  land  which  she  and  her  husband, 
her  co-complainant,  conveyed  to  the  defendant,  and  which 
was  then  her  separate  estate,  and  for  an  account  of  the  rents 
and  profits  since  that  conveyance.  The  defendant  demurred 
for  want  of  equity,  and  on  the  argument  assigned  for  caused 
demurrer,  among  other  things,  multifariousness  and  misjoinder 
of  husband  and  wife  as  complainants.  The  bill  has  equity. 
It  is  not  multifarious.  But  according  to  the  practice  a^ 
settled  in  this  court  by  Johnson  v.  Vail,  1  McCarler  423,  the 
demurrer  must  be  allowed  on  the  ground  of  misjoinder.  It 
was  insisted  on  the  argument,  that  the  objection  on  that  ground 
could  not  be  entertained  under  the  demurrer  on  record.  But 
the  practice  on  this  point  is  thoroughly  settled.  Where  a 
demurrer  is  put  in  to  the  whole  bill  for  causes  assigned  on 
the  record,  if  those  causes  are  overruled  the  defendant  will 
be  allowed  to  assign  other  causes  of  demurrer,  ore  ienvs,  at  the 
argument,  but  the  demurrer  ore  tenus,  must  be  for  some  cause 
which  covers  the  whole  extent  of  the  demurrer.  Siorjfs  Eq- 
PL,  §  464 ;  StillweU  v.  McNeely,  1  Green's  Ch.  R.  305 ;  Gar- 
lick  v.  Strong,  3  Paige  440 ;  Wake  v.  Parker,  2  Keen  59. 
The  demurrer  is  allowed,  but  without  costs.  Leave  will  be 
^iven  to  amend  by  substituting  a  proper  and  respoBsible  pe^ 
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«on  as  next  friend  of  the  wife,  and  making  the  husband  a 
party  defendant.  The  amendment  is  to  be  made  within 
thirty  days  from  the  date  of  the  order  to  be  made  in  pursu- 
ance of  this  decision.  In  default  thereof,  the  bill  will  be 
dismissed. 


Lore  and  others  vs.  Stiles  and  wife. 

1.  AVhcre  a  general  grant  is  made  of  two  acres  of  land  adjoining  or  sur- 
rounding a  houjie,  part  of  a  larger  quantity,  the  choice  of  the  two  acres  is 
in  the  grantee,  and  a  devise  is  to  be  considered  as  a  grant. 

2.  The  grantee  of  such  devisee  has  the  right  of  selection,  if  not  made 
before  the  conveyance  to  him. 

iJ.  If  the  selection  cuts  off  the  owners  of  the  rest  of  the  land  from  access 
thereto,  a  wav  of  necessitv  exists  in  their  favor  over  the  land  selected. 

7  •  m 


On  final  hearing  on  pleadings  and  proofs. 
Messrs,  Potter  and  Sixon,  for  complainants. 

The  Chancellor. 

Henry  Bradford,  late  of  the  county  of  Cumberland,  de- 
ceased, by  his  will,  dated  November  26th,  1859,  devised  as 
follows :  "  I  give  and  bequeath  to  my  wife  Sarah,  the  house 
and  lot  where  Ebenezer  Whitaker  now  lives,  and  also  two 
acres  of  land,  purchased  of  Ebenezer  Westcott,  adjoining  the 
^bove  mentioned  lot,  to  have  the  same  during  her  natural  life, 
and  after  her  death  to  go  to  my  son  Enos."  His  wife  sur- 
vived him.  On  her  death,  Enos  took  possession  of  the  house. 
The  property  is  in  the  village  of  Newport,  in  Cumberland 
county.  Enos  afterwards  conveyed  the  devised  premises  in 
fee  to  Daniel  T.  Davis,  by  whom  the  same  were  conveyed  in 
fee  to  Sarah  Stiles,  one  of  the  defendants,  who  is  one  of  the 
daughters  of  the  testator.  The  testator,  at  his  death,'owned 
in  fee  simple  about  seven  acres  of  land  adjoining  the  house 

Vol.  X.  2  b 


382  CASES  IN  CHANCERY. 


Lore  I'.  Stiles. 


lot  above   mentioned.      That    land   he   had   purchased  of 
Ebenezer  Westcott,  part  of  it  in  1815,  and  the  rest  in  1823. 
It  adjoined  the  house  lot  (which  is  in  shape  a  parallelogram^) 
on  the  entire  southwesterly  and  northeasterly  side  of  the 
latter.     It  had  a  front  of  thirty-five  rods  and  sixteen  links 
on  the  road  leading  to  Newport  Neck,  and  a  front  of  seven 
rods  and  twenty-three  links  on  Main  street.      About  one 
acre  (the  part  fronting  on  Main  street,)  was  devised  to  the 
testator's  son  James.     At  the  testator's  death,  the  two  acres 
were  not  designated  in  any  way.     Neither  the  widow  nor 
Enos  fenced  them  off,  or  in  any  other  way  designated  them- 
Davis,  after  his  purchase  from  Enos,  selected  them  and  fencei 
them  off.     By  his  selection,  he  located  them  on  the  road^ 
taking  for  the  purpose  a  piece  of  the  depth  of  the  house  lot, 
extending  from  the  southerly  line  of  that  lot  to  the  southerly 
line  of  the  Westcott  land,  and  being  about  nine  rods  deep 
and  including  the  whole  front  of  the  property  on  the  road  to 
Newport  Neck.     It  does  not  appear  when  this  was  done,  but 
it  must  have  been  prior  to  the  31st  of  January,  1863,  forbid 
deed  to  Mrs.  Stiles  is  dated  on  that  day.     The  bill  allege^ 
that  the  testator  made  no  disposition  of  the  rest  of  the  fiv^ 
acres  by  his  will,  and  that  it  belongs  by  descent  to  the  children 
of  the  testator,  all  of  whom  but  one  are  living,  and  th« 
children  of  his  deceased  son  James.     The  bill  is  filed  by  tb« 
children  of  the  testator  and  those  of  James,  with  the  husbands 
of  such  of  them  as  are  married  women,  against  Mrs.  Stiles 
and  her  husband.     It  states  that  the  division  made  by  Davis 
was  without  the  knowledge  or  consent  of  the  heirs-at-law  of 
the  testator,  and  the  complainants  allege  that  if  it  be  permitted 
to  stand,  they  will  be  cut  off  from  access  to  their  land  from 
the  road  or  street ;  that  there  is  no  other  way  of  access  to 
their  land,  and  that  the  land  fronting  on  the  street  is  valitt- 
ble  for  building  lots,  and  the  loss  of  any  part  of  the  frontage 
would  be  material  to  them.    They  propose  a  division,  by 
which  part  of  the  land  lying  on  the  street  will  be  assigned  to 
the  heirs-at-law,  and  the  object  of  the  bill  is  to  obtain  socb 
division.     The  testator  evidently  intended  that  his  widow 
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and  Enos  should  be  free  to  locate  the  two  acres  as  they  might 
choose,  for  he  not  only  does  not  impose  any  restrictions  on 
their  choice,  but  does  not  devise  the  rest  of  the  five  acres 
specifically,  and  directs  that  all  of  his  land  not  specifically 
disposed  of  by  the  will,  be  sold,  and  that  the  money  arising 
from  the  sale,  after  de<lucting  expenses,  be,  with  the  residue 
of  his  personal  estate,  equally  divided  among  his  children. 
He,  however,  as  before  stated,  devised  another  part  of  this 
Westcott  property  to  his  son  James,  the  part  which  fronts  on 
Main  street.  It  appears  that  since  the  testator's  death,  a 
street  has  been  opened  east  of  that  part  of  the  five  acres  which 
was  left  after  fencing  oflf  the  two  acres  taken  by  Davis,  and 
that  part  of  that  residue  fronts  for  a  considerable  distance  on 
that  street,  and  thus  access  to  it  is  provided.  If  this  were 
not  so,  a  way  of  necessity  would  exist  over  the  two  acres,  in 
favor  of  the  owners  of  the  rest  of  the  five  acres.  The  value 
of  the  land  in  question  for  building  purposes,  was  undoubtedly 
far  less  at  the  date  of  the  testator's  death,  which  took  place 
about  1860,  than  it  is  at  present,  if  indeed  there  was  any  de- 
mand for  it  for  those  purposes ;  and  in  the  eleven  years  which 
elapsed  l)etween  the  fencing  off  of  the  two  acres  by  Davis 
and  the  filing  of  the  bill  in  this  cause,  the  property  has  proba- 
bly risen  in  value,  and  a  reason  for  disturbing  the  selection 
may  present  itself  now  to  the  heirs-at-law,  which  perhaps 
did  not  exist,  either  at  the  testator's  death  or  when  the  divi- 
sion was  made.  However  that  may  be,  the  location  had  been 
made,  and  as  far  as  appears,  acquiesced  in  for  over  eleven 
years,  when  the  bill  was  filed.  The  relief  sought  by  the  bill 
cannot  be  granted.  The  right  of  the  widow  and  Enos,  or 
their  grantees,  to  select  and  locate  the  two  acres,  is  undoubted. 
Where  a  general  grant  is  made  of  a  certain  number  of  acres 
of  land  adjoining  or  surrounding  a  house,  part  of  a  larger 
(Quantity,  the  choice  of  the  land  granted  is  in  the  grantee, 
and  a  devise  is  to  be  considered  as  a  grant.  Hobaon  v.  Black- 
bum,  1  JfyL  &  K.  571,  575 ;  Duckmanton  v.  Duckmanton, 
b  H.  &  N.  219  ;  1  Jarman  on  Wills  320  ;  Jacques  v.  Cham- 
bers, 2  (ML  435;   Vin.  Abr.,  8  Vol., p.  48,  jo/.  11. 

The  bill  will  be  dismissed. 
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The  Mokris  and  Esskx  Railroad  Company  and  The 
Delaware,  Lackawanna  and  Western  Railroad 
Company  vs.  The  Hudson  Tunnel  Railroad  Com- 
pany and  Hahkins. 

1.  TIk'  Hudson  Tunnel  Railroad  Company,  claiming  to  be  a  corponiion 
organized  under  the  General  Railroad  Law,  having  entered  upon  lairf  of 
complainantH  without  their  consent,  and  having  made  large  eicavalioos? 
therein,  were  restrained  from    further  pro»*ecuting  their  work  unui  the*" 
should  make  compensation. 

2.  Such  entry  having  been  made,  not  only  without  the  permispion.  bat 
against  the  warning  and  protest  of  the  complainant*,  the  defendants  have 
no  equity  to  be  permitted  to  proceed  with  their  work,  even  in  view  of  ihei' 
effort  to  make  compensation,  on  the  ground  of  acting  in  good  faith  in  be- 
ginning their  work,  and  under  misapprehent^ion  of  the  authority  of  iHe^ 
municipal  authorities  (by  whose  permission  they  entered)  over  jwrtof  tli** 
j)remiscs.     There  is  neither  mistake,  accident,  or  exigency. 

3.  That  part  of  the  land  taken  was  part  of  a  public  street,  does  DOt 
affect  the  right  of  the  owners  to  compensation. 

4.  The  necessity  of  first  making  compensation  is  not  avoided  by  the  pl^* 
that  the  work  in  which  the  defendants  are  engaged  is  an  exploration.  *^ 
is  not  the  cxi>Ioralion  contemplated  by  a  charter,  giving  license  toenior 
ujjon  lands  t«>  r/ploir,  &v. 

").  ICquity  will  enjoin  a  trespass  which  is  continaons,  and  invades  pro- 
prietary rights. 

On  bill  and  an.swer,  and  affidavits  annexed  to  each.  On 
order  to  show  cause  why  an  injunction  should  not  issue. 

Mr,  J'aiiatta,  for  complainants. 

Mt\  John  Linriy  for  defendants. 

The  Chancellor. 

The  complainants,  by  their  bill,  pray,  among  other  thing^j 
that  the  defendants.  The  Hudson  Tunnel  Raiboad  Com^l 
and  Dewitt  C.  Haskins,  president  of  that  company,  may  W 
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restrained  from  entering  upon  land  of  the  complainants,  in 
Jersey  City,  and  from  doing  any  act  thereon,  in  or  for  the 
coDstruction  of  their  proposed  tunnel  under  the  Hudson  river. 
The  land  in  question  is  bounded  on  its  southerly  side  by  the 
middle  line  of  what  is  called  Fifteenth  street.  The  com- 
plainants, more  than  a  year  ago,  as  they  allege,  and  about  six 
months  ago,  as  the  defendants  admit,  erected  a  fence  on  a  line 
about  five  feet  distant  northerly  from  the  above  mentioned 
middle  line,  and  extending  about  eighteen  hundred  feet  from 
Provost  street  to  the  river.  They  allege  that  they  and  those 
under  whom  they  claim,  have  been,  for  a  long  time  past,  in 
the  peaceable  and  lawful  occupation  of  the  premises.  They 
deny  that  Fifteenth  street  has  ever  been  laid  out,  opened,  or 
worked,  or  in  any  way  improved  as  a  public  street,  over  the 
premises  in  question,  or  that  it  has  ever  had  any  existence 
as  a  public  street  or  highway  there. 

On  the  18th  of  November  la.st,  the  defendants  entered  on 
the  premises,  then  in  the  exclusive  possession  of  the  com- 
plainants, and  broke  down  and  removed  part  of  the  fence 
above  mentioned,  and  commenced  digging  there  a  large  shaft, 
thirty  feet  in  diameter,  partly  on  the  land  in  complainants' 
possession,  and  partly  on  land  claimed  by  The  Jersey  Shore 
Improvement  Company,  and  from  that  time  until  they 
were  stopped  by  the  interim  injunction  in  this  suit,  they  were 
engaged  in  that  work  with  a  large  force  of  workmen.  The 
bill  alleges,  and  the  statement  is  not  denied,  that  the  defend- 
ants have  occupied,  and  are  still  occupying,  the  land  claimed 
by  the  complainants,  with  large  quantities  of  earth  and  other 
matter,  thrown  out  in  making  the  excavation,  and  have 
placed  and  deposited  there  engines,  machinery,  and  tools,  and 
large  quantities  of  brick,  timber,  and  other  materials,  to  be 
used  in  the  construction  of  the  shaft ;  and  that  they  have 
erected,  partly  ©n  the  complainants'  premises,  and  partly  on 
property  claimed  by  The  Jersey  Shore  Improvement  Com- 
pany, a  large  temporary  building,  about  seventy-five  feet 
long,  and  about  forty-eight  feet  wide.     The  shaft  is  circular 
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in  shape,  and  is  being  lined  with  a  brick  curbing  of  three  and 
a-half  feet  in  thickness. 

The  defendants  claim  to  be  a  corporation  under  the  act 
"  to  authorize  the  formation  of  railroad  corporations,  and  reg- 
ulate the  same,"  {Pamph.  i.,  1873,  p.  88,)  commonly  known 
as  the  General  Railroad  Law ;  and  they  pro|X)se,  as  appeals 
by  their  articles  of  association,  to  construct,  under  the  pro- 
visions of  that  act,  a  subterranean  and  submarine  railroad,  to 
run  through  a  tunnel,  "  from  some  convenient  and  eligible 
point  upon  the  western  shore  of  the  Hudson  river,  and  within 
or  near  Jersey  City  or  Hoboken,  and  thenoe  to  run  by  tbe 
most  direct  and  feasible  route,  under  the  bed  of  that  river,  to 
a  convenient  and  eligible  point  in  that  part  of  the  boundarr 
line  between  the  states  of  New  Jersey  and  New  York,  lying 
between  Jersey  City  or  Hoboken,  and  the  city  of  New  York, 
there  to  connect  with  another  railway  to  be  similarly  con- 
structed under  the  laws  of  the  state  of  New  York,  and  extend- 
ing into  the  city  of  New  York."  They  seek  to  justify  their 
entry  upon,  and  occuj)ation  of,  the  premises,  by  a  license  from 
the  board  of  aldermen  of  Jersey  City.  They  allege,  also,  that 
their  work  is  a  mere  exploration,  and,  therefore,  may  be  re- 
garded as  but  temporary  in  its  character  ;  and  they  insist  that 
their  ocx^'upation  of  the  premises  is,  at  most,  a  trespass,  of 
which  this  court,  on  well  recognized  principles,  will  not  take 
cognizance,  and  for  which  an  ample  remedy  exists  at  law. 

The  bill  raises  the  question  whether  the  tunnel  company  is 
a  lawful  corporation,  entitle<l  to  exercise  the  powers  conferred 
by  the  general  railroad  law.  It  alleges  that  the  land  which 
the  defendants  have  occupied,  is  "  necessarj',  essential,  and 
indispensable"  to  the  complainants  for  the  purposes  of  their 
franchises,  and  claims  that,  therefore,  the  tunnel  company,  if 
they  are  indeed  entitled  to  the  l)enefit  of  the  provisions  of  the 
general  railroad  law,  are,  by  the  thirty-sixth  section  of  that 
act,  prohibited  from  taking  that  land,  or  any  part  of  it,  by 
condemnation  or  otherwise.  It  is  unnecessary  to  consider 
either  of  these  questions  in  disposing  of  the  present  motion. 
That  the  tunnel  company  have  not  made  compensation  to  the 
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tx)roplaiDants  for  the  land  claimed  by  the  latter,  which  the 
former  occupy,  and  propose  to  take  for  their  shaft  and  tunnel, 
is  admitted.     It  appears  that  recently,  and  after  they  had 
entered  upon  the  premises,  and  had  taken  possession  thereof, 
they  instituted  proceedings,  which  are  still  in  progress  under 
the  provisions  of  the  general  railroad  law,  to  obtain  an  ap- 
praisement of  the  complainants'  damages  for  the  land  taken 
and  proposed  to  be  taken.     The  fact  that  the  complainants 
and  those  under  whom  they  claim,  have  for  a  long  time  past 
been  in  peaceable  possession  of  the  premises,  is  not  denied  by 
the  answer  or  the  affidavits  annexed  thereto.     That  the  tunnel 
company,  if  authorized  to  take  the  land,  were  bound  to  make 
compensation  to  the  complainants  before  entering  upon  their 
property,  will  admit  of  no  question.     The  general  railroad 
law  expressly  provides  that  payment  or  tender  of  all  damages 
for  the  occupancy  of  lands  through,  under,  or  upon  which  any 
railroad  laid  under  the  authority  of  that  act,  and  its  con- 
veniences, appurtenances,  and  appendages  may  be  laid  out  or 
located,  shall  be  made  before  the  company,  or  any  person 
under  their  direction  or  in  their  employ,  shall  enter  upon  or 
break  ground  in  the  premises,  except  for  the  purpose  of  sur- 
veying and  laying  out  the  road  and  its  conveniences,  appur- 
tenances, and  appendages,  and  of  locating  the  same,  unless  the 
consent  of  the  owner  of  the  land  be  first  obtained.     This 
right  to  compensation  is  secure<l  by  the  provision  of  the  Con- 
stitution, that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  and  that  individuals  or  private 
corporations  shall  not  be  authorized  to  take  private  property 
for  public  use,  without  just  compensation  first  made  to  the 
owners.     If  it  be  admitted  that  the  premises  in  question  are 
part  of  a  public  street,  this  will  not  affect  the  right  of  the 
complainants  to  compensation.     It  is  settled,  in  this  state, 
that  a  railroad  company  authorized  to  acquire  lands  for  the 
use  of  their  road  by  condemnation,  and  required  to  make  pay- 
ment or  tender  of  compensation  to  the  owners  before  occupying 
the  land,  cannot  construct  their  road  across  or  upon  a  high- 
way^ without  making  compensation  to  the  owner  of  the  soil 
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occupied  by  the  highway.  Starr  v.  Camden  and  AiL  R.  E* 
Co.,  4  Zab.  592 ;  Central  R.  R.  Co.  v.  Hetfield,  6  Duicher  206. 
"  It  would  seem  to  follow/'  says  Chancellor  Green,  treating 
of  this  subject  in  HincJiman  v.  Pateraon  Horse  Railroad  Cb., 
2  C.  E.  Green  75,  78,  "  that  the  owner  of  the  soil  under  a 
highway,  cannot  be  deprived  of  his  property,  or  be  prejudiced 
in  any  right  therein,  without  compensation,  even  by  express 
authority  of  the  l^islature,  without  a  violation  of  the  pro- 
vision of  the  Constitution,  which  declares  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation.'^ 
He  adds,  that  this  is  especially  true  where  the  land  taken  i& 
applied  exclusively  to  the  use  of  the  railroad,,  as  by  tunneling 
under  the  highway  for  the  railroad  track.  The  case  is  not 
altered  by  the  fact  that  the  highway  is  a  street  in  a  city. 
People  V.  Law,  34  Barb.  494.  Nor  can  the  defendants  escape 
from  the  necessity  of  making  previous  compensation  in  this 
case,  by  the  plea  that  the  work  in  which  they  are  engaged  is 
an  exploration.  They  propose  to  sink  their  shaft  to  the  depth 
of  sixty-five  feet,  and  if  no  insuperable  difficulty  pres^it^ 
itself,  to  proceed  from  the  shaft  to  the  construction  of  their 
tunnel,  working  it  through  the  shaft.  Though,  in  a  certain 
sense,  the  shaft  may  be  said  to  be  an  experimental  work,  and 
the  enterprise  tentative,  it  is  obviously  an  abuse  of  language 
to  term  the  work  an  exploration,  within  the  meaning  of  the 
eleventh  section  of  the  general  railroad  law,,  by  which  license 
is  given  to  enter  upon  lands  or  waters  for  the  purpose  ef 
exploring,  surveying,  leveling,  and  laying  out  the  route  ofy 
and  locating,  any  railroad  which  it  is  proposed  to  coostruct 
under  that  act.  Xor  can  the  action  of  the  defendants  be 
regarded  as  a'mere  trespass.  If  the  complainants'  proprietary 
rights  have  been  invaded,  they  are  entitled  to  protection* 
Besides,  the  trespass  is  of  a  continuous  nature.  The  defend- 
ants claim  to  be  a'corporation  under  the  law  of  this  state,  and 
to  be  exercising  powers  derived  from  that  law.  They  cannot 
be  permitted  to  violate  a  provision  of  that  law,  intended  to 
secure  a  constitutional  right. 

The  defendants  further  insist  that  inasmuch  as  tbey  have- 
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already  b^un  their  work,  acting  bonafde,  and  at  least  under 
a  misapprehension  as  to  the  authority  of  the  municipal  author- 
ities over  the  premises,  (they  claim,  however,  that   those 
authorities  had  full  power  over  the  subject,)  they  ought  to  be 
permitted  to  proceed,  especially  in  view  of  the  effort  they  are 
making  to  make  compensation.     But  this  case  presents  no 
equity  in  their  favor.     There  is  neither  accident,  mistake,  nor 
exigency.    They  were  bound  to  make  or  tender  compensation 
before  they  entered  upon  the  property ;  but  the  case  shows 
that  they  entered  on  the  premises  and  occupied  them,  not 
only  without  the  permission  of  the  complainants,  but  after 
refusal  of  such  permission  and  against  the  warning  of  the 
complainants,  given  on  the  very  day  the  defendants  began 
their  work.     They  cannot  convert  their  wrong  into  an  equity 
to  protect  them  in  persisting  in  the  wrong.     Assuming,  then, 
for  the  purposes  of  this  motion,  that  the  tunnel  company  is  a 
lawful  corporation,  duly  organized  under  the  general  railroad 
law,  and  entitled  to  exercise  the  powers  granted  by  that  act, 
and  that  they  may  lawfully  take,  by  condemnation,  the  land 
in  question,  and  that  the  land  is  a  public  street,  and  that  the 
board  of  aldermen  could  lawfully  authorize  them  to  occupy 
the  street  for  purposes  wholly  foreign  to,  and  incompatible 
withj  the  recognized  uses  of  a  street  in  a  city,  (on  which 
point  see  State  v.  Laverack,  5  Vroom  201,)  tlie  defendants 
must,  on  the  case  made  by  the  bill  and  answer,  be  enjoined 
from  further  prosecuting  their  work  on  the  land  until  they 
shall  have  made  compensation.     This  court  is  reluctant  to 
interfere  with  the  progress  of  public  work,  but  it  cannot  fail 
to  recognize  and  protect  the  constitutional  rights  of  property* 
The  order  to  show  cause  will  be  made  absolute^  and  an 
injunction  issued  accordingly. 
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PiERSON  VS.  LuM  and  wife. 

1.  A  contract  entered  into  by  a  married  woman  for  the  sale  of  herertat^ 
will  not  be  enforced. 

2.  But  equity  will  charge  such  estate  with  the  value  of  property  deliv^  *" 
ered  to  her  as  the  consideration  of  the  contract,  and  with  moneys  expendc"^^ 
by  the  vendee  in  the  erection  of  a  liouse  on  the  land,  and  in  otherwi^^ 
improving  it,  with  her  knowledge  and  consent. 


On  final  hearing  on  bill  and  proofs,  taken  under  order  tX> 
proceed  ex  jyarte, 

Mr.  jB.  8.  Green,  for  complainant. 

The  Chancellor. 

On  the  20th  of  February,  1871,  Jane  C.  Lum,  wife  oC 
Lewis  P.  Lura,  was  the  owner  in  fee  of  a  lot  of  land  in  th^ 
city  of  Elizabeth.     On  that  day  an  agreement  in  writing,  pur-^ 
porting  to  be  between  her  husband  and  the  complainant,  wa^ 
executed  by  her  and  her  husband,  under  their  hands  and  seated 
for  the  conveyance  by  her  husband,  by  deed  to  be  executed 
by  him  and  her,  of  the  lot  above  mentioned  to  the  complain ^^ 
ant,  free  from  all  encumbrances,  for  the  consideration  of 
certain  bay  horse,  harness  and  pha?ton.     The  agreement 
provided  for  the  erection,  by  the  husband  for  the  complainants  ^ 
of  a  building  upon  the  proj^erty,  according  to  a  written  agre^'*' 
ment  of  the  above  date,  made  by  and  between  them.    Tb^ 
horse,  harness  and  phieton  were  duly  delivered.     The  hou^^ 
was  built  on  the  premises  by  the  husband  for  the  complain^ 
ant,  under  the  last  mentioned  agreement.    The  price  stipulated 
to  be  paid  for  it  was  §3800.     Of  this  amount  the  complain^ 
ant  paid,  as  appears  by  the  receipts  of  the  husband  endorsed 
on  the  building  contract,  §1300.     For  the  rest  of  the  iSSOO 
a  mortgage  of  $2500  was  put  upon  the  premises  by  Lam  ixA 
his  wife,  the  loan  having  been  negotiated  by  the  complauMO^       i 
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who  was  to  take  the  premises  subject  to  that  encumbrance. 
The  complainant,  during  the  progress  of  the  building,  put  in, 
at  his  own  expense,  stained  glass  in  the  parlor  doors.  He 
also,  at  his  own  expense,  graded  the  lot  and  set  out  trees 
upon  it,  put  down  a  stone  well  curb,  and  put  lightning  rods 
on  the  house,  and  after  the  house  was  completed  he  caused  it 
to  be  cleaned.  He  took  possession  of  the  property  aft;er  the 
house  was  finished,  but  Lum  subsequently  broke  into  it  and 
got  iK)ssession,  and  held  it  against  the  complainant.  The 
defendants  refused  to  convey  the  property  to  the  complainant, 
and  he  files  his  bill  for  a  specific  performance  of  the  contract 
to  convey,  or  failing  that,  for  a  decree  for  satisfaction,  by 
charge  on  the  property  of  the  money  paid  by  him.  The  prayer 
for  specific  performance  must  be  denied.  Without  referring 
to  the  defective  character  of  the  agreement  in  this  case,  it  is 
enough,  on  this  point,  to  say  that  equity  will  net  decree  the 
specific  performance  of  a  contract  entered  into  by  a  married 
woman  for  the  sale  of  her  estate.  Wooden  v.  Morris  and 
wife,  2  Green's  Ch.  iJ.  65 ;  Pefnlz  v.  Simonson,  2  Beas.  232. 
But  the  complainant  should  receive  the  value  of  the  horse, 
harness  and  phieton,  and  be  repaid  the  money  paid  by  him  on 
account  of  the  house  and  grounds.  The  evidence  is  that  the 
wife  consented  to  and  joined  in  the  contract  for  sale,  which 
contained  a  reference  to  the  agreement  for  building  the  house^ 
and  that  she  knew  of  the  payments  made  by  the  complainant. 
The  money  paid  by  him  on  account  of  the  house  and  grounds 
enhanced  the  value  of  her  separate  estate.  In  equity  she  is 
bound  to  repay  it  to  the  complainant,  and  to  pay  him  the 
value  of  the  horse,  harness  and  phieton,  and  under  the  cir- 
cumstances equity  will  charge  her  separate  property  with  the 
payments  made  by  the  complainant  and  the  value  of  the  pro- 
perty delivered  by  him  as  the  consideration  of  the  agreement 
to  convey.  Peniz  v.  Simonson,  supra.  There  will,  there- 
fore, be  a  reference  to  a  master  to  ascertain  and  report  the 
amounts  paid  and  the  value  of  the  horse,  harness  and  phieton. 
The  complainant  will  not  be  allowed  for  his  personal  services 
in  superintending  the  construction  of  the  building. 


392  CASES  IN  CHANCERY. 


Hewitt  V.  Montclair  Railway  Co. 


Hewitt  vs.  The  Montclair  Railway  Company 

and  others. 

1.  An  adjournment  of  a  sale  of  real  estate  under  a  public  statute,  foran_ 
period  not  exceeiling  one  week,  need  not  be  advertised  in  the  newsj 
A  formal  adjournment  of  the  sale  from  week  to  week  is  sufficient. 

2.  Application  to  set  aside  master's  sale  refused,  no  improper  control r.  ^f 
complainant's  solicitor  over  the  adjournments,  nor  any  surprise  upon  tl:^  * 
petitioner,  appearing  ;  nor  that  any  greater  price  could  be  obtained  up(^ ' 
a  re-sale,  or  that  a  re-sale  could  in  any  way  benefit  the  petitioner. 


On  order  to  show  cause  why  master's  sale  should  not 
set  aside.     On  petition  and  affidavits. 

Mr.  John  Linriy  for  petitioner,  William  A.  Guest. 

J/r.  CortlamU  Parker^  for  purchaser. 

The  Chancellor. 

Under  the  fi^n^i  facias  for  sale  of  the  mortgaged  premises  i^ 
this  cause,  the  master  to  whom  the  execution  was  directed, sol^ 
the  premises  at  public  auction  on  the  18th  of  December,  1874^ 
to  the  complainant,  the  highest  bidder,  for  $3000.     Th^ 
amount  due  the  complainant,  who  was  the  bolder  of  th^ 
second  mortgage,  on  the  execution,  was  $887,790,  besides  ii^'^ 
terest  and  costs.     The  property  was  sold  subject  to  the  6t^^ 
mortgage,  which  was  for  over  $2,000,000.     It  appears  th^^' 
the  mortgaged  premises  are  regarded  as  of  far  less  value  tha^ 
the  amount  of  the  first  mortgage.     The  petitioner,  Williat*^ 
A.  Guest,  was  the  owner  of  the  property  subject  to  the  mort^ 
gages,  he  having  bought  it  at  a  sale  made  by  the  receivers- 
He  asks  that  the  sale  may  be  set  aside  on  three  grounds :  Firf^ 
that  the  adjournments  were  not  legally  advertised ;  Seoondr 
that  they  were  not  legally  announced  ;  and,  Third,  that  tl» 
master,  in  adjourning  the  sale  from  time  to  time,  acted  bf 
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dirciction  of  the  complaioant's  solicitors.     As  to  the  first  ob- 
jection :  it  appears  that  on  the  day  fixed  fi^r  sale  in  the  original 
advertisement,  the  sale  was  adjourned  for  four  weeks  and  that 
tha,t^    adjournment  was  duly  advertised  in  the  newspapers. 
Th^    sale  was  then  adjourned  from  week  to  week   from  that 
tinao  till  the  day  of  sale,  but  the  adjournments  were  not  adver- 
tiso<3.    The  petitioner  insists  that  each  of  these  adjournments 
sfaotald,  according  to  law,  have  been  advertised  in  the  news- 
papers, arguing  that  the  legislature  intended  that  if  a  sale  be 
adjourned  for  over  one  week  beyond  the  day  fixed  for  sale 
in    the  original  advertisement,  all  subsequent  adjournments, 
for  'whatever  period,  must  be  advertised  in  the  newspapers. 
The   language   of  the   act  {Nix.   Dig.   866,   §  67,)  on   this 
point  is  :  "  and  if  said  sale  shall  be  adjourned  for  more  than 
one  week,  said  adjournments  shall  be  published  in  said  two 
newspapers,''  &c.     The  meaning  clearly  is,  that  if  any  ad- 
journment be  for  a  longer  period  than  one  week,  notice  of  it 
snail  be  published  in  the  newspapers,  and  by  necessary  im- 
plication, any  adjournment  for  a  period  not  to  exceed  one 
^Gek  need  not  be  so  advertised.     The  legislature  did  not 
aeem  it  necessary  to  require  advertisement  in  the  newspapers 
^a  adjournments  from  day  to  day,  or  for  a  period  of  a  very 
fc^v-  days  merely,  so  that  it  did  not  exceed  a  week.     Of  such 
^"journments,  those  interested  in  the  sale  or  desiring  to  pur- 
caase  at  it  would  not  require  a  reminder.     It  is  enough  to 
^y  that  the  legislature  has  not  provided  that  adjournments 
^*iich  do  not  exceed  one  week  shall  be  advertised  in  the 
"^^^papers. 

The  seoond  objection  is  that  the  adjournments  were  not 

'^Kally  announced.     I   do  not  deem   it   necessary  to   refer 

^  the  testimony  of  the   master  on   this   head.     I  do  not 

Perceive  th^t  he  was  in  any  wise  remiss  in  his  duty  in  this 

Particular,  or  that  the  requirements  of  the  law  in  this  respect, 

^^le  not  fully  complied  with.     Nor  do  I  find  in  the  testi- 

''^^y  above  alluded  to,  which  is  all  the  evidence  which  has 

^^^  produced  on  the  subject  of  the  conduct  of  the  sale,  any 

B^Ottod  for  setting  aside  the  sale  because  of  any  improper 

control  by  the  complainant's  solicitors  over  the  adjournments. 
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It  appears  from  the  testimony,  that  there  was  no  surprise 
upon  the  petitioner,  for  there  was  an  arrangement  between 
his  solicitor  and  the  master,  for  the  eonvenieuce  of  the  peti- 
tioner and  his  solicitor  to  relieve  them  from  the  necessity  of 
repeated  attendances,  that  the  master  should  inform  one  of 
them  when  the  sale  would  take  place,  and  that  he  accord- 
ingly notified  the  solicitor  on  the  9th  of  December,  that  the 
sale  might  take  place  on  the  11th  of  that  month.  The  peti- 
tioner's solicitor  attended  accordingly  on  the  last  mentioned 
day,  when  the  sale  was  adjourned  to  the  18th  of  December, 
and  on  that  day  he  attended  and  bid  on  the  property.  It  is 
not  alleged  that  any  greater  price  could  be  obtained  for  the 
property  on  a  re-sale,  or  that  a  re-sale  could  in  any  way 
benefit  the  petitioner.  I  am  unable  to  see  any  ground  hr 
granting  the  prayer  of  the  petition.  The  order  to  show  cause 
will,  therefore,  be  discharged,  and  the  petition  be  dismissed, 
with  costs. 


Chapman  vs.  Chapman. 


1.  It  Is  the  duty  of  a  wife  who  sues  for  a  divorce,  to  cease  cohabitation 
witli  her  husband  until  the  termination  of  the  suit. 

2.  Where  a  wife  files  her  bill  for  divorce  on  the  ground  of  adultery,  tb* 
husband  will  not,  because  the  wife  claims  to  be  the  owner  of  the  house  ia 
which  they  dwell,  be  compelled  to  leave  it  until  it  shall  be  determined  bf 
the  result  of  the  litigation  whether  the  charges  against  him  are«» 
founde<l  or  not. 


On  petition  and  affidavits,  and  answer. 
Jlr.  C,  H,  Winfieldy  for  petitioner. 
J/r.  /.  F lemming,  for  defendant. 

The  Chancellor. 

The  complainant  has  filed  her  bill  in  this  sail  for  a  divorce 
a  vinculo,  on  the  ground  of  adultery.  The  defendant  has  an- 
swered^ and  each  of  the  parties  has  taken  testimony.   '^ 
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X)mplainant  now  files  her  petition  in  the  cause^  praying  that 
he  defendant  may  be  restrained  from  entering  into  or  remain- 
ng  in  the  bouse  in  which  they  reside,  in  Jersey  City,  from. 
;bis  time  forward  till  the  termination  of  the  suit,  and  from 
mnoying,  disgasting  or  disturbing  her  therein.  The  petition 
x)mpla]ns  of  the  defendant's  conduct  in  the  house.  There 
ivas  no  application  for  alimony  in  the  cause.  It  appears  from, 
^he  answer  to  the  petition,  that  the  complainant  is  in  receipt 
3f  an  income  of  $2000  a  year  from  her  separate  estate.  £acb 
af  the  parties  claims  to  be  the  owner  of  the  house.  The  com- 
plainant admits  that  the  defendant  is  owner  of  part  of  the 
furniture  in  the  house.  The  complainant,  having  filed  a  bill 
)f  divorce  from  her  husband  on  the  ground  of  adultery,  was 
lot  only  at  liberty  to  cease  cohabitation  with  him  until  the 
ermination  of  the  suit,  but  it  was  her  duty  to  do  so.  Marsh 
r.  Marshy  1  McCarter  316 ;  Sullivan  v.  Sullivan^  2  Addams 
!99 ;  2  Bishop  on  Marriage  and  Divorce^  §  384.  "When  a 
uit  is  pending,"  says  Bishop,  "for  divorce  from  bed  and 
>oard,  or  from  the  bond  of  matrimony,  or  for  declaring  a 
narriage  duly  solemnized  void  from  the  beginning,  it  is 
egally  improper  for  the  parties  to  live  in  matrimonial  cohabi- 
ation,  whatever  is  to  be  the  result  of  the  suit.  Even  if  the 
lusband  offers  to  support  the  wife  in  his  own  house,  with 
leparate  beds,  she  should  not  accept  the  offer.  Therefore  the 
ringle  fact  that  the  suit  is  pending,  is  alone  sufficient  to  entitle 
he  wife,  who  has  no  adequate  means  of  her  own,  whether 
plaintiff  or  defendant,  to  alimony  during  its  pendency."  Says 
Chancellor  Green  on  this  subject,  in  Marsh  ».  Marsh,  "A 
•^ard  to  public  decency,  as  well  as  the  settled  usage  of  the 
x>urt,  requires  that  under  such  circumstances  the  parties  should 
lot  live  together."  The  wife,  in  this  case,  is  under  no  hard 
necessity  to  continue  her  cohabitation  with  her  husband^ 
especially  in  view  of  her  pecuniary  independence  of  him.  But 
the  claims  that  inasmuch  as  she  is  the  owner  of  the  house,  and 
)f  a  considerable  part  of  the  furniture  therein^  she  ought  not 
»  be  required  to  leave  her  property,  but  on  the  other  hand 
ler  husband  should  be  required  to  leave  the  house.     In  sup- 
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port  of  this  claim  much  stress  was  laid,  in  the  argumeDt,  on 
the  fact  that,  according  to  the  construction  put  upon  the  act 
of  1870  by  the  petitioner's  counsel,  the  wife,  in  such  a  suit 
as  this,  is  not  a  competent  witness  to  prove  anything  but  her 
marriage  to  the  defendant,  and  that,  therefore,  if  the  defend- 
ant should  apply  for   permission    to  amend  his  answer,  to 
set  up  condonation  as  a  defence,  and  the  permission  should 
be  accorded,  she  would  be  unable  to  meet  the  charge  by  her 
own  testimony.     But  she  may  escape  all  liability  to  this  ap- 
prehended difficulty  and  all  annoyance  from  her  husband  by 
removing  from  the  house.     Should  she  do  so,  the  court  would 
protect  her  rights  of  property.     In  this  case  the  husband  is 
already  under  the  injunction  of  this  court  in   another  suit, 
brought  by  the  wife  against  him,  restraining  him  from  dis- 
posing of  that  part  of  the  furniture  in  the  house  which  i* 
claimed  by  her  as  her  separate  property.     Moreover,  the  par- 
ties in  this  case,  though  living  under  the  same  roof,  occupj' 
separate  apartments.     Their  relations  arc  apparently  hostite- 
Eiich  complains  of  the  animosity  of  the  other.     There  appear? 
to  be  no  lack  of  witnesses  in  the  house,  and  they  do  not  seer** 
to  be  unfriendly  to  the  j)etitioncr.     The  defendant,  if  thecoa-' 
struction  of  the  act  of  1870,  above  mentioned,  be  concedeJj 
will  bo,  equally  with  her,  disqualified  from  testifying  in  tb^ 
cause  as  to  anything  except  the  marriage.     There  would  seei>^ 
to  be  no  substantial  ground  for  the  apprehension  on  which 
this  application  is  based.     The  question  here  is,  whether  tlii^ 
court  will  exclude  the  defendant  from  the  house  in  which  h^ 
and  his  wife  reside  with  their  family,  and  where  as  yet  he  hss 
a  right  to  dwell,  merely  because  his  wife  has  filed  her  bill  for 
divorce  on  the  ground  of  adultery.     To  do  so  would,  to  say 
the  least  of  it,  be  to  prejudge  him.     Certainly,  the  proposi- 
tion that  a  husband  against  whom  his  wife  files  a  bill  for 
divorce  on  the  ground  of  adultery,  is,  in  case  she  claims  to  be 
the  owner  of  the  house  in  which  they  dwell,  to  be  banished 
from  his  home  until  it  shall  have  been  determined  brtk 
result  of  the  litigation  whether  his  wife's  charges  are  well  of 
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ill-founded,  is  novel  and  extraordinary.  It  cannot  be  main- 
tained. The  prayer  of  the  petition  is  denied^  and  the  peti- 
tion dismissed. 


Ward's  Executors  vs.  Hague  and  others. 

1.  The  equity  which  entitles  a  subsequent  mortgage  encumbrancer  to  the 
l)euetit  of  a  release  executed  by  a  first  mortgagee,  arises  only  when  the  tirst 
mortgagee  gives  the  release  with  knowle<lge  of  the  existence  of  the  subse- 
quent mortgage ;  and  if  the  release  is  executed  without  notice  of  existing 
equities  on  the  part  of  the  subsequent  encumbrancer,  the  first  mortgagee 
is  not  resjionsible  for  the  consequences  of  his  act,  nor  is  the  lien  of  his 
mortgage  in  any  wise  impaired.  The  recording  of  the  subsequent  mortgage 
will  not  oj^erate  as  constructive  notice  of  its  existence  to  the  prior  mort- 
gagee. 

2.  To  entitle  the  holder  of  a  judgment  on  a  lien  claim  upon  a  building 
erected  ujion  premises  covered  by  a  mortgage,  to  the  benefit  of  a  release, 
made  after  the  commencement  of  the  building,  of  other  land  embraced  in 
tlie  mortgage,  the  mortgagee  must  have  had  knowledge  at  the  time  he 
executed  the  release,  of  the  existence  of  the  claim,  and  have  acted  in  bad 
faith  and  with  unjust  intention.  The  mere  fact  that  when  the  release  was 
made  the  building  was  in  progress,  and  the  mortgagee  knew  it,  is  not 
i^ii&cient. 


Motion  to  open  decree  p7*o  confesso  and  let  in  defendants 
to  answer. 

3Ir.  Frederick  AdaniSy  for  the  motion. 

3L\  Oscar  Kcene.  contra. 

The  Chancellor. 

This  case  comes  before  me  on  an  application  on  behalf  of 
certain  of  the  defendants^  to  set  aside  the  decree  pi'o  confesso 
and  order  of  reference,  and  admit  them  to  answer,  to  the  end 
that  they  may  set  up  an  equity  against  the  complainant.  The 
applicants  ai^  holders  of  a  judgment  on  a  mechanic's  lien 

Vol.  X.  2  c 
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claim  for  work  and  material  done  and  provided  in  and  for 
the  building  of  houses  for  the  mortgagor  on  the  mortgaged 
premises.     The  equity  they  claim  is  based  on  the  fact  that 
the  complainant's  testator,  then   the  holder  of  the  mortgage 
on  which  the  bill  is  filed  and  which  was  the  first  encum- 
brance on  the  premises,  released  certain  other  land  incladed 
therein,  after  the  commencement  of  those  buildings.    The 
applicants  aver  that  the  release  impaired  and  rendered  insuffi- 
cient the  security  of  the  persons  who  either  had  done  or 
furnished,  or  might  do  or  furnish,  work  or  materials  on  or  for 
the  buildings,  and  they  insist  that  they  are  therefore  entitled 
in  equity,  to  the  benefit^of  the  release.     It  is  not  allied  thai 
the  testator  knew  or  had  any  reason  to  suspect  the  existence 
of  any  claims  whatever,  which  might  be  or  become  liens  upon 
the    mortgaged   premises,  or    any    part    thereof,   when  he 
executetl  the  release,  or  that  he  was  aware  that  he  was  in  any 
wise  affecting,  by  the  release,  any  interest  of  any  creditor  of 
the  mortgagor.     The  release  appears  to  have  been  made  at 
the  request  of  the  mortgagor  and  for  his  accommodation^  and 
without  any  consideration.     This  application  is  rested  on  the 
ground   that  the  buildings,  which  were   partly  constructed 
when  the  release  was  executed,  were,  of  themselves,  notice  to 
the  testator  of  the  equities  of  the  lien  claimants.     The  build- 
ings were  commenced  afler  the  mortgage  was  given,  and  the 
mortgagee  knew  that  such  was  the  fact.     He  was  induceil) 
by  the  increased  value  which  they  gave  to  part  of  the  premi?e?t 
to  release  the  rest.     The  equity  which  entitles  a  subsequent 
mortgage  encumbrancer  to  the  benefit  of  a  release  executed  by 
a  first  mortgagee,  arises  only  where  the  first  mortgagee  p^^ 
the  release  with  knowledge  of  the  existence  of  the  subsequent^ 
mortgage ;  and  if  the  release  is  executed  without  notice  o^ 
existing  equities  on  the  part  of  the  subsequent  encumbrancer,^ 
the  first  mortgagee  is  not  responsible  for  the  consequences  o*^ 
his  act,  nor  is  the  lien  of  his  mortgage  in  any  wise  impaired* 
The  recording  of  the  subsequent  mortgage  will  not  operate 
as  constructive  notice  of  its  existence  to  the  prior  mortgage* 
Blair  y.  Ward,  2  Stocht.  126 ;    Van  Orden  v.  JohmoHt  1 
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MeCarter  376  ;  Hoy  v.  Bramhall,  4  C.  E.  Green  563.  The 
circumstances  under  which  the  release  was  made  in  this  case, 
do  not  appear.  Nor  does  it  appear  \vhat  representations  were 
made  to  the  testator  in  reference  to  the  existence  of  any  claims, 
the  holders  of  which  might  be  affected  by  the  execution  of 
the  release.  The  case  made  on  this  application  is  admitted 
to  be  all  that  .could  be  made  against  the  complainant  if  this 
motion  were  granted.  Whether  the  lien  claimant  in  such  a 
case  as  this  would  be  entitled  to  the  equity  which  is  set  up 
here,  must  depend  on  something  more  than  the  mere  fact  that 
when  the  release  was  made,  the  building  was  in  progress  and 
the  mortgagee  knew  it.  Chancellor  Kent,  speaking  on  the 
subject  of  the  equity  under  consideration,  says  :  **  As  this 
rule  of  substitution  rests  on  the  basis  of  mere  equity  and 
benevolence,  the  creditor  who  has  thus  disabled  himself  from 
making  it  is  not  to  be  injured  thereby,  provided  he  acted 
without  knowledge  of  the  other's  rights  and  with  good  faith 
and  just  intention,  which  is  all  that  equity  in  such  case 
requires."  Cheesebrough  v.  Millard,  1  Johns.  Ch.  414,  On 
the  evidence  before  me,  I  should  be  unwilling  to  hold  that 
the  testator  had  knowledge  of  the  rights  of  the  applicants  or 
those  under  whom  they  claim  when  he  released,  and  it  is  not 
denied  that  he  acted  in  good  faith  and  with  just  intention. 

The  motion  will  be  denied,  with  costs. 


LOUDERBOUGH    V8.   WeART. 

1.  The  words  in  the  will  used  to  dispose  of  certain  personal  proi>€rty, 
hM  to  constitute  a  specific  bequest. 

2.  When  express  directions  are  given  in  a  will  to  sell  land  and  no  per* 
fM>n  is  named  to  make  the  sale,  the  power  of  sale  is  held  by  implication  to 
be  in  the  executors,  in  cases  where  it  is  their  duty  to  distribute  or  pay  out 

*  he  proceeds. 
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J//\  McGee,  for  complainant. 

Jlr.  J.  B.  VredenbxLrgh  and  Mr.  Weart,  for  defendant. 

The  Vice-Chancellor. 

The  two  questions  for  solution  in  this  suit  by  executors  for 
the  construction  of  the  will  of  John  McEldery,  deceased, 
arise  out  of  that  portion  of  his  will  which   is  in  the  word^ 
following,  to  wit : 

"After  all  my  lawful  debts  are  paid  and  discharged,  J 
give  and  bequeath  to  my  beloved  sister,  Anna  McElderr,  ^^ 
Philadelphia,  my  personal  property,  consisting  of  thre^"" 
quarters  of  steamer  Chief,  three-quarters  of  steamer  Oyste^ 
Bay,  seven-eighths  of  steamer  Helen  Brown.  It  is  my  i0^ 
quest  that  tliis  property  be  sold  as  soon  as  possible  and  totb^ 
best  advantage,  and  the  amount  accruing  from  sale  I  waa^ 
invested  in  reliable  securities,  and  two-thirds  of  the  accruing 
interest  to  be  held  as  cash  and  reinvested  with  the  origina*^ 
amount.  I  also  bequeath  to  her  my  lots  in  Bergen,  they  to 
be  sold  at  the  best  advantage,  and  payments  thereon  to  m^» 
made  as  short  as  possible,  to  settle  up  estate." 

Tlie  executors  proveil  the  will  in  Hudson  county,  in  Sep^ 
tember,  1872,  and  made  sale  of  the  steamboat  property  abo"\'^ 
bequeathed,  for  §21,150,  which  sum  is  not  disputed  to  ha'V^ 
been  a  fair  and  reasonable  price.     The  first  of  the  two  ques^ 
tions  to  be  decided  in  this  suit,  relates  to  this  money,  and  *^ 
tlie  que.-:tion  whether  the  executors  are  entitled  to  hold  aod 
manage  the  money,  or  whether  it  should  be  held  and  man^ 
aged  by  the  defendant,  who  is  the  lawful  guardian,  in  tb«^ 
state,  of  Anna  McEldery,  the  sister,  a  lunatic^  residing  i^ 
Philadelphia.     The  second  of  the  two  questions  relates  to  th^ 
liergen  lots,  and  is  whether  or  not  the  executors  have  poorer 
to  sell  them. 

The  whole  will  is  very  unskillfully  drawn.  The  draftsma** 
evidently  failed  clearly  to  see  or  to  express  the  testator's  in* 
tent,  and  the  diflBculties  in  the  way  of  construiDg  the  wiU 
with  confidence,  justify  recourse  to  this  court  for  instrudioDS* 
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I  am  of  opinion  that  the  words  disposing  of  the  steamboat 
property,  constitute    a   specific  bequest.      The  sale   by  the 
executors  having  been  for  an  adequate  price,  and  being  as- 
sented to  by  the  guardian  so  far  as  to  render  it  valid,  the 
only  consequence  now  resulting  from  the  specific  character  of 
the    bequest    is,    that    the     defendant,  representing    Anna 
AIcEldery,  to  whom  the  bequest  was  made,  is  entitled  to  take 
the  money,  as  he  was  entitled  to  claim  the  interests  in  the 
boats  before  the  interests  were  sold,     I  do  not  see  any  room 
to  question  the  specific  character  of  the  bequest,  and  when  by 
virtue  of  it,  the  proceeds  of  the  property  are  brought  into  the 
hands  of  the  guardian,  the  difficulty  growing  out  of  the  im- 
perfect directions  of  the  above  portion  of  the  will  as  to  what 
shall  be  done  with  these  proceeds,  does  not  seem  to  me  a 
serious  one.     If  Anna  McEldery  should  become  of  sound 
mind,  she  would  be  entitled,  I  think,  to  take  the  principal 
fund,  and  the  imperfect  or  incomplete  directions  as  to  the 
interest  accruing  on  it,  could  not  impair  or  qualify  her  abso- 
lute power  of  disposal  of  the  whole.     These  directions  do  not 
raise,  in  my  judgment,  the  point  of  perpetuities,  as  was  sug- 
gested at  the  argument.     I  regard  them  as  of  no  legal  efficacy 
to  interfere  with  the  absolute  ownership  of  the  property  be- 
queathed to  her.     The  guardian  would  be  entitled  to  use  for 
her  benefit,  whatever  might   be  necessary  or  proper.  %The 
provisions  made  for  her  by  other  parts  of  the  will,  are  such 
that  the  guardian  will  probably  not  be  called  on  to  expend 
more  than  one-third  of  the  accruing  interest  on  the  fund  in 
question.     The  other  two-thirds  he  may  invest,  and  in  this 
way  the  original  fund,  with  the  accumulations,  may  be  held 
till  her  restoration  to  mental  soundness,  or  till  her  death, 
when  the  whole  will  belong  to  her  lawful  heirs.     This  state 
of  things  would  exclude  any  practical  necessity  for  construing 
the  directions  referred  to,  but  if  more  than  one-third  of  the 
interest  should  be  needed  for  her  support,  I   have  no  doubt 
that  the  guardian  would  be  entitled  to  use  it.     The  direc- 
tions are  so  incomplete  and  uncertain,  that  no  restrictions  or 
limitations  can  be  inferred  from  them  in  contravention  of  the 
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absolute  bequest  of  the  property  from  which  the  interest  is 
to  arise. 

In  respect  to  the  second  question,  namely,  by  whom  are  the 
lands  to  be  sold  ?  I  am  of  opinion  that  inasmuch  as  the 
proceeds  of  the  sale  appear  by  the  words  of  the  will  to  be 
made  payable  to  his  estate  or  to  his  representatives,  and  to  be 
used  or  applied  in  the  settlement  of  his  estate,  a  power  arises 
by  implication  to  the  executors  to  make  the  sale  ;  and  if  the 
proceeds  can  then  lawfully  be  paid  over  to  the  devisee,  con- 
sistently with  the  conditions  of  the  estate  towards  creditors 
or  legatees,  then  to  pay  such  proceeds  to  the  sister  Anna,  or 
her  guardian. 

When  express  directions  are  given  to  sell,  and  no  person  is 
named  to  make  the  sale,  the  power  of  sale  is  held  to  be  in  the 
executors  by  implication,  in  cases  where  it  is  their  dutj' to 
distribute  or  pay  out  the  proceeds.  Seeger^s  Executors  v. 
Sccger,  (5  C,  E.  Green  90  ;  Williams  on  Evecutors,  Vol,  1, 579. 


Ja(X2L'E.s  and  wife  vs,  Enxis. 


1.  Where   lands,  siihi cot  t<»  ciirte^v,  are  sold  bv  coniniissioners  in  ?U***^ 
manner  as  U)  pass  title  free  of  the  curtesy,  the  interest  of  the  proceedi  "^'^'"* 
belong  to  the  tenant  by  curtesy,  during  life. 

2.  Tile  lands  in  this  case  held  not  to  have  been  sold  free  of  curtesy  **^^ 
8ubject  to  it,  l)ecause  the  order  of  the  ()rj>hans  Court  directing  the  sale  ^^ 
made  without  tiie  tenant  by  the  curtesy  having  beeft  made  a  party  to  ^*' 
proceedings,  and  without  any  adjudication  whatever,  resjxx^ting  hise:^*'^*^ 


3Ir,  Dixon,  for  complainants. 
3l)\  ShofiTy  for  defendant. 

The  Vice-chancellor. 

Washington  I.  Jaques  and  Mary  his  wife,  have  filed  th^ 
bill  in  this  suit  against  Thomas  W.  Ennis,  the  father  of  Maiy' 
for  an  account  of  the  proceeds  of  sale  of  certain  real  estate  J** 


J 
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the  county  of  Union,  belonging  to  her,  and  sold  by  commis- 
sioners in  partition,  who  paid  over  the  proceeds  to  said  Ennis, 
her  guanlian.     At  the  time  of  the  sale  she  was  seized  of  an 
undivided  third  part,  subject  to  her  father's  right  therein  as 
tenant  by  the  curtesy.    The  question  for  decision  is  whether 
the  father  is  entitled  to  the  interest,  during  his  life,  arising 
from  the  moneys  so  paid  to  him  by  the  commissioners ;  and  to 
decide  this  question  it  is  necessary  to  determine  whether  the 
moneys  so  paid  are  the  proceeds  of  a  sale  of  her  estate  in  the 
land,  together  with  her  father's,  or  of  her  estate  alone — in 
other  words,  whether  the  premises  were  sold  subject  to  or 
<lischarged  of  his  curtesy. 

The  wife  of  Ennis  and  mother  of  Mary,  died  seized  of  the 
undivided  estate,  in  1853,  when  Mary  was  an  infant.  As 
tenant  by  curtesy  the  father  took  the  rents  and  proceeds  till 
the  sale,  in  1858.  In  May,  1858,  he  was  appointed  by  the 
Union  county  Orphans  Court  guardian  of  Mary,  and  in  the 
proceedings  in  that  court  afterwards  begun,  by  one  of  the 
three  tenants  in  common,  for  partition  of  the  whole  tract,  the 
statutory  notice  to  be  given  to  Mary  was  served  on  him  as 
her  guardian,  but  he  was  not  made  a  party  to  the  proceed- 
ings, nor  was  his  estate  by  the  curtesy  admitted  or  adverted  to. 
The  whole  tract  was  bought  in  at  the  commissioners'  sale  by 
Ennis  and  the  petitioner,  who  instituted  the  partition  proceed-  ' 
ings. 

There  can  be  no  dispute  that  where  lands,  situated  like 
those  now  in  question,  are  sold  so  as  to  pass  title  free  of  the 
-curtesy,  the  interest  of  the  proceeds  will  belong  to  the  tenant 
by  curtesy,  during  life.  This  proposition  is  established  or 
recognized  by  the  authorities  cited  for  the  defendant,  viz. : 
Ellsworth  V.  Cooky  8  Paige  643 ;  Dunscoinb  v.  I}un8coinb,  1 
Johns.  Ch.  508;  FolleU  v.  Tym*,  14  Sinians  125.  But  in 
this  case  the  estate  by  curtesy  does  not  appear  to  have  been 
sold.  The  act  supplemental  to  the  act  respecting  partition, 
which  was  approved  February  12th,  1855,  (Nix.  Dig-,  4th 
ed^  672,)  provides  that  where  the  sale  of  premises  subject 
to  dower  or  curtesy  filiall  be  ordered,  the   owner  of  such 
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estate  having   been  made  a  party  to   the  proceedings,  and 
the   estate    having    been  adjudged  to    be  sold,  the  estate 
shall  pass  by  the  sale,  and  the  purchaser  shall  hold  the  pre- 
mises free  and  discharged  thereof.     The  owner  here  was  not 
made  a  party,  and  no  adjudication  whatever  was  made  respect- 
ing his  estate.     Had  the  premises  been  directed  to  be  soldi 
together  with  the  curtesy,  they  would  doubtless  have  com— 
mandeil  a  higher  price  at  the  sale.     If  there  was  any  belife:C 
on  the  part  of  bidders  that  the  premises  were  to  be  sold  8al>— 
ject  to  curtesy,  or  any  doubt  in  regard  to  it,  it  would  plainly 
be  wrong  for  the  defendant  to  take  advantage  of  a  purchaisc 
at  a  lower  price,  caused  by  a  belief  or  doubt  occasioned  by  his 
own  conduct  or  default. 

There  should  be  a  decree  that  the  defendant  account,  accord- 
ing to  the  prayer  of  the  bill. 


Albert  vs.  Burbank. 

A  deed  of  conveyance  of  lands  having  been  delivered  to  the  compLiinant 
by  the  defendant,  and  afterwards,  before  it  was  recor<led,  having  been  en- 
trusted to  the  defendant  for  the  purpose  of  having  certain  inforraaliliw  *" 
the  deed  corrected,  the  defendant  reftused  to  return  it — held,  that  he  sliou*" 
be  decreed  to  execute  the  trust  rejwsed  in  him,  by  restoring  the  deed,  or? 
if  destroyed  by  hiiu,  to  give  another  good  and  sufficient  conveyance  for  the 
premises. 

J/r.  G.  Ackerson  and  J/r.  Knapp,  for  complainant. 
J/r.  L,  Zabriskie,  for  defendant. 

The  Vice-Chancellor. 

The  bill  alleges  that  the  defendants,  Burbank  and  wife,  by 
their  deeil  of  March  26th,  1870,  duly  executed,  acknowledge^ 
and  delivered,  did  convey  to  Ellen  Albert,  wife  of  FanniDg  P* 
Albert,  ten  acres,  or  thereabouts,  of  land,  in  the  county  of  Be^ 
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gen ;  that  the  coDsideration  was  the  sum  of  $5000,  of  which  the 
sum  of  $2000  was  paid  id  cash,  and  the  remaining  $3000  to  be 
paid  in  one  year,  with  interest ;  that,  after  the  delivery  of  said 
deed  of  con veyance,  said  Albert  discovered  that  the  same,  in- 
stead of  reciting  the  name  of  the  grantor,  George  M.  Burbank, 
in  full,  recited  it  by  the  initials  G.  M.  Burbank,  and  also  that 
said  deed  contained  several  other  minor  informalities ;  that 
Burbank,  a  few  days  after  the  delivery  of  said  deed,  being  shown 
said  informalities  by  said  Albert,  and  being  requested  by  him 
to  have  the  same  corrected,  took  said  deed  for  that  purpose, 
promising  to  have  them  corrected,  and  return  the  deed  to  the 
grantee ;  that,  having  so  obtained  possession  of  the  deed, 
Burbank  afterwards  refused,  and  has  since  continued  to  refuse, 
to  return  the  same.  The  bill  prays  that  he  may  be  decreed 
to  deliver  up  to  the  complainants  the  deed  so  given  to  him 
for  correction,  or,  in  case  the  deed  cannot  be  produced  by  him, 
that  another  deed  be  decreed  to  be  executed  and  delivered  in 
place  of  the  original  one. 

The  defence  is,  firsty  that  the  deed  was  not  delivered,  as 
alleged  in  the  bill,  but  was  only  committed  to  the  custody  of 
Albert  for  a  special  purpose  pending  the  negotiations  ;  and, 
secondf  that  the  case,  as  shown  by  the  bill,  is  not  one  for  relief 
in  this  court. 

The  evidence  in  the  cause  is  considerably  voluminous,  and 
I  shall  say  no  more  in  respect  to  it,  than  that  it  establishes, 
in  my  judgment,  the  substantial  allegations  of  the  bill.  In 
point  of  fact,  I  think  the  deed  was  delivered,  and  that  the 
title  to  the  land  became  vested  in  Albert,  charged  with  the 
payment  of  the  83000,  balance  of  the  stipulated  price.  This 
balance,  with  interest,  is  due  and  unpaid. 

The  second  point  of  defence  was  strenuously  urged,  but  it 
cannot  prevail.  I  think  the  case  made  by  the  bill  is  a  plain 
case  of  trust.  This  view  of  it  was  resisted  by  the  counsel  of 
the  defendant;  but  the  authorities  cited  by  him  in  respect  to 
the  specific  enforcement  of  agreements  for  the  sale  or  transfer 
of  chattels  apply  to  difficulties  which  this  case  of  trust  is  not 
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embarrassed  with.     It  is  not  important,  as  matter  of  pleading* 
that  the  fiduciary  relation  should  be  averred  in  a  set  form  of 
words.     The  facts  are  averred,  from  which  the  fiduciary  rela- 
tion sufficiently  appears.     The  special  peculiar  value  of  the 
deed  to  the  coYnpIainant  is  obvious.     It  might  not  be  indis- 
pensable in  maintaining  legal  title,  but  it  is  the  best  and  the 
appropriate  evidence  of  it.     There  is  no  difficulty,  so  far  as  I 
am  able  to  perceive,  in  decreeing  the  restoration  of  thedee<3. 
on  the  elementary  principles  of  trusts,  which  this  court  is  tli.« 
appropriate  tribunal   to  enforce.     That   the  defendant  hais 
destroyed  the  deed,  cannot  destroy  the  trust,  or  avail  him  s^ 
a  defence.     He  can  supply  another  good  and  sufficient  coo- 
veyance  of  the  premises  to  Ellen  Albert,  and  this  he  must  \x 
decreed  to  do,  upon  payment  or  tender  to  him  of  the  remaining 
part  of  the  purchase  money^  with  interest  from  the  date  of  the 
stipulated  mortgage. 

I  shall  advise  as  above. 


BOAVLBY    vs.  Bow  LB  Y. 


1.  A  separation  from  her  husband  by  the  wife  for  more  than  three  JWP, 
though  begun  by  her  without  such  reasons  as  wouhl  have  Bnfficeil  on  a& 
part  to  procure  a  divorce  from  him,  held  not  to  entitle  liim  to  a  divorce, 
because  of  his  neglect  to  do  anything  to  in<luce  her  to  return. 

2.  The  desertion,  though  willfully  begun,  hclrf  not  to  have  been  owii* 
nately  continued,  but  to  have  been  in  fact  made  compulsory  again-it  ber  by 
the  conduct  of  her  husband. 


Mr.  Leonard  and  Mr.  McCarter,  for  complainant. 
Mr.  Taylor,  for  defendant. 

The  Vk  k-Chancellor. 

I  must  advise  in  this  case,  that  the  complainant's  bill  W 
dismissed,  with  costs.  He  sues  for  a  divorce  from  bis  wife<* 
the  ground  of  desertion.     A  separation  has  existed  betwc® 
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them  since  the  month  of  March,  1867.     She  left  in  that 
iiionth  the  house  of  his  parents,  where  he  lived,  but  it  is  clear 
from  the  evidence,  that  the  continuance  of  the  separation  then 
beguQ  is  chargeable  to  him  more  than  to  her.     Whether  the 
beginning  of  the  separation  was  not  by  his  consent  and  by 
iis  aid,  is  a  question  in  respect  to  which  the  evidence  is  con- 
. dieting.     She  swears  that  it  was,  and  he  sweare  that  it  was 
^ot.     They  were  both  examined  as  witnesses  before  me,  and, 
sfter  hearing  and  considering  their  testimony  in  connection 
^^itlx  the  other  evidence,  I  am  quite  unable  to  say  that  his 
^^tiinony  is  entitled  to  more  weight  than  hers.      But  the 
'^io.tiive  weight  or  credibility  of  their  testimony  on  this  point 
^^y^  be  allowed  to  go  undeclared,  because  I  cannot  doubt 
^^t:,  assuming  the  separation  to  have  been  begun  without  his 
^^i>ress  consent,  and  without  such  legal  reasons  for  it  as  would 
^V^e  enabled  her  to  obtain  a  decree  of  divorce  against  him, 
^^^    his  subsequent  conduct  shows  that  he  concurred  in  the 
^^V^aration,  and  did,  in  fact,  make  it  compulsory  against  her. 
^*-Vs  omission  to  do  anything  whatever  to  invite  or  encourage 
^^   permit  her  to  return,  was  manifestly  due  to  his  purpose  to 
*^^ve  her  absence  become  a  cause  for  divorce.     All  the  cir- 
cumstances fjoint  to  this  conclusion  ;  not  the  least  of  which  is 
the  fact  that 'a  few  weeks  after  she  left  him  she  went  back, 
under  the  pressure  of  poverty  and  the  wants  of  her  child,  as 
well  as  her  own,  to  the  complainant's  home  at  his  father's,  and 
sought  admittance  in  vain.     He  was  not  there,  but  his  mother 
met  her  at  the  door,  and  his  mother's  conduct  and  words 
were,  in  effect,  a  refusal  to  give  her  admission,  and  the  fact 
that  this  attempt  of  his  wife  to  return  to  him  became  known 
to  him  that  evening,  or  shortly  after,  and  his  practical  ap- 
proval and  adoption  of  his  mother's  refusal,  by  acquiescing 
in  it,  must  prevent  him,  aside  from  other  features  of  the  case, 
from  successfully  maintaining  that  her  absence  has  been  on 
her  part  a  desertion.     Whether  it  has  been  a  desertion  on  his 
part  need  not  now  be  considered.     This  view  of  the  case  is 
the  most  favorable  to  the  complainant  that  the  evidence  ad- 
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mits  of,  and  I  adopt   it   in  advising   the  decree  mentioned 
above. 

The  parties  were  married  in  New  York,  in  Febniary,  1861. 
He  was  attending  lectures  as  a  student  of  medicine,  and  board- 
ing in  the  family  of  a  widow,  who  had  adopted  the  defendant 
when  an  orphan  of  five  or  six  years.     The  defendant  was  »► 
member  of  the  family  at   her   marriage,  and  about  sixteei:*^ 
years  old.     The  complainant's  age  does  not  appear  fromtbe 
testimony,  but  is  manifestly  much  greater  than  his  wife^t?' 
The  marriage  was  private  and  not  disclosed  to  their  fricncis 
till  weeks  afterwards,  when  he  took  her  to  his  father's,  in  Nev^^- 
ark,  in  whose  house  she  remained,  with  the  exception  ofafe'W' 
months,  till  the  time  of  the  separation  in  1867.     Her  situa- 
tion of  dependence  was   not  agreeable   to  her  feelings,  and, 
while  no  contentions  or  differences  of  importance  appear  to 
have  arisen  between  her  mother-in-law  and  herself,  it  is  plain 
that  their  association  did    not   conduce   to   the  happiness  of 
either.     The  mother  testifies  to  the  defendant's  temper  that 
it  was  variable  and  capricious,  but  no  serious  misconduct  is 
alleged,  nor  does  the  defendant  allege  any  against  the  mother. 
There  was  a  lack  of  sympathy  between  them,  and  a  lack  of 
complacency  in   the  mother  with  her  son's  marriage.    Tbe 
suggestion  occurs  in  the  case  that  the  defendant  was  a  ser\'ant 
at  the  time  of  her  marriage,  but  if  true  it  could  hardly  add 
anything  to  the  merits  of  his  case,  and  it  does  not  appear  to  be 
true.     So  far  as  inferences  can  be  drawn  from  the  defendant  j* 
testimony  and  demeanor  as  a  witness,  there  is  no  disparity 
between   the  parties  unfavorable  to  her,  in  resi)ect  to  either 
intelligence  or  culture,  nor  anything  to  indicate  an  inequalitv" 
of  social  positions.     In  1862,  the  complainant  joined  thearraV' 
as  an  assistant  surgeon,  and  was  in  it  at  the  close  of  the  war- 
After  his  return  he  was  infected  with  the  venereal  disorder, 
which  he  communicated  to  his  wife  and  child,  and  which  sh^ 
testifies  was  one  of  the  reasons  of  the  separation.    Much  or 
the  testimony  on  his  side  relates  to  this  disorder,  and  is  to 
prove  that  the  existence  of  it  in  himself  was  not  due  to  his 
criminal  conduct.     The  presumptions  and  proofs  are  advcTBC 
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to  him  on  this  pointy  but  he  swears  to  his  innoceDce  in  posi- 
tive terms,  and  I  accept  his  testimony  in  regard  to  it  as  true. 
But  accepting  it  as  true,  and  admitting  the  allegations  of  the 
answer  against  him  not  to  be  established  by  the  proofs,  the 
case  is  yet  clearly  against  him.     The  sickening  calamity  thus 
brought  on  his  wife  entitled  her  to  consideration  from  the 
complainant,  widely  different  from  that  which  he  seems  to 
have  conceived  to  be  her  due.     She  was  not  cured,  she  says, 
till  several  months  after  she  had  left  him.     He  says  she  was 
cured  when  she  left.     But  whatever  her  true  state  then  was, 
it  is  certain  that  her  nerves  were  unsettled  and  her  constitu- 
tion affected  by  a  loathsome  disease,  communicated  by  him. 
It  nce<l  not  be  said  that  he  was  bound  to  exercise  correspond- 
ing forbearance,  not  to  say  kindness,  in   his  care  and  protec- 
tion of  her.     He  was  bound,  under  all  the  circumstances  of 
her  leaving,  to  look  after  her,  and  not  abandon  her  to  the  con- 
sequences of  her  mistake,  if  mistake  she  committed.     The 
evidence,  showing  these  circumstances  in  detail,  need  not  be 
presented  in  this  opinion.     My  judgment  is  that  there  is  an 
entire  failure  to  make  out  what  the  statute  describes  as  a  will- 
ful, continued  and  obstinate  desertion.     Willful  in  the  first 
instance,  it  may  be  conceded  to  have  been,  under  the  favorable 
view  I  assume  for  the  complainant.     Obstinate  it  was   not, 
because  not  persisted  in  against  effort  or  influence  on  his  part 
to  bring   it  to   an  end.     On  the  contrary,  he  repelled  her 
advances.     His  excuse  is  that  she  had  complained  to  her 
friends  after  leaving  him  of  the  disease  she  had  taken  from 
him,  and  had  charged  him  with  cruelty  and  the  offences 
alleged  in  her  answer.     But  he  did  nothing,  when  he  found 
her  gone,  to  bring  her  back  before  these  complaints  could  be 
made,  and  he  had  given  too  much  occasion  for  them  to  justify 
this  excuse,  or  make  it  available  in  his  defence. 

The  charges  of  cruelty  and  adultery,  contained  in  the  an- 
swer, may,  as  before  stated,  be  admitted  not  to  be  established 
by  the  proofe.  Desertion  or  separation  by  the  wife  may  be 
excused  on  grounds  short  of  those  which  would  be  sufficient, 
on   her  side,  to  obtain  a  divorce.     In  Cornish  v.  Cornish,  8 
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C.  E.  Green  208,  it  was  held  that  where  the  husband  has  not 
made  the  advances  or  concessions  which  a  just  man  ought  to 
make  to  put  an  end  to  his  wife's  desertion,  induced,  though 
not  justified,  by  his  conduct  to  her,  the  desertion,  though  will- 
ful and  continued,  is  not  obstinate.  This  rule  is  in  accord- 
ance with  previous  decisions  in  this  court,  by  the  late  Chan- 
cellor and  his  predecessors,  and,  applied  to  this  case,  disposes 
of  it  against  the  complainant,  and  makes  it  unnecessary  to 
discuss  or  decide  other  controverted  points  presented  by  the 
pleadings  and  proofs. 


Johnson  vs.  Jaqui. 

1.  Where  the  words  of  the  grant  are  clear  ami  unequivocal,  there  i-'"" 
room  for  the  application  of  the  principle  that  the  grant  must  be  constniH 
most  strongly  against  the  grantor. 

2.  The  conveyance  in  this  case  gave  the  right  to  take  the  water  from  i" 
upper  to  a  lower  pond — heldj  that  no  right  could  be  inferred  to  take  tw 
water  from  the  upper  pond  to  a  wlieel  below  the  lower  pond.  The  pr''*^ 
must  be  conlined  to  the  plainly  expressed  agreement  in  the  deed. 


J/r.  Pitney f  for  complainant. 

J/r.  Vanatta  and  Mr.  J.  Outtery  for  defendant. 

The  Vice-Chancellor. 

Whether  the  injunction  issued  in  this  case  upon  thefiW 
of  the  bill,  shall  now,  after  final  hearing  upon  the  plcadii^P 
and  proofs,  be  dissolved  or  made  perpetual^  depends  vtfj 
little,  if  at  all,  upon  the  testimony  offered  at  the  hearing 
but  must  be  decided  by  determining  the  true  constniction  fsA 
effect  ef  the  grant  contained  in  the  defendant's  deed.  ^ 
brief  statement  will  sui&ce  to  show  the  sitnatioii  of  thinp^ 
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lich  the  grant  relates,  and  the  few  facts  necessary  to  be 
own  in  order  to  settle  its  nature  and  extent. 
Cn  January,  1864,  Charles  Johnson,  the  father  of  the  coin- 
inant,  was  the  owner  of  two  tracts  of  land  in  the  county  of 
rris,  on  each  of  which,  were  a  mill-pond,  mill  and  appur- 
a.iices.  The  tracts  were  separated  from  each  other  by  a 
>lic  highway  and  differed  considerably  in  their  respective 
^»tions ;  that  on  which  a  grist  mill  and  pond  were  located, 
^g  much  lower  than  the  tract  whereon  were  a  saw  mill, 
^r  mill  and  pond.  The  difference  between  the  ordinary 
^Is  of  the  two  ponds,  was  from  nine  to  ten  feet.  The 
ter  of  the  upper,  or  saw  mill  pond,  was  not  used  exclu- 
^ly  for  the  saw  mill  or  cider  mill,  but  to  some  extent  was 
?d  to  add  to  the  water  of  the  lower  pond  on  the  opposite 
c  of  the  road.  The  water  was  carried  from  the  upper  to 
i  lower  pond  through  a  wooden  feeder  or  trunk,  not  more 
m  a  foot  square,  extending  several  hundred  feet  in  a  cir- 
itous  course,  placed  partly  on  piers,  partly  on  the  surface 

the  ground,  and  partly  under  it ;  running  first  across  the 
mestead  lot  of  Johnson  to  the  highway  or  near  it,  then 
>ng  the  highway,  and  then  under  it,  and  emptying  into  the 
nd  of  the  grist  mill. 

In  this  situation  of  things,  Charles  Johnson,  by  deed  of 
nuary  18th,  1864,  conveyed  to  Jaqui  and  Nehemiah  H. 
hnson,  the  grist  mill  lot,  containing  an  acre  and  a-quarter 
land,  to  the  description  of  which  were  added  the  words  of 
5  grant  now  in  controversy,  as  follows :  "  And  also  to  in- 
ide  the  pond,  dam,  tail-race  and  all  the  privileges  hereto- 
*e  had  and  used  in  connection  with  and  for  the  purposes  of 
d  grist  mill.  Also,  to  have  the  water  from  the  old  saw 
11  pond  of  said  Charles  Johnson,  in  rear  of  his  dwelling, 

now  carried  in  the  trunk  or  feeder  that  carries  the  water 
>m  said  pond  to  the  grist  mill  pond  above  the  dam,  except- 
5  only  so  much  of  said  water  as  said  Charles  Johnson,  his 
irs  or  assigns,  shall  want  for  grinding  apples  at  his  cider 
.11  near  the  old  saw  mill ;  and  to  have  the  privilege  at  all 
aes,  to  enter  upon  all  or  any  of  the  lands  of  said  Charles 
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Johnson,  along  and  joining  said  trunk  or  feeder,  to  alter,  re- 
pair or  renew  the  same  at  their  convenience.'' 

By  a  subsequent  deed  from  Nehemiah  H.  Johnson,  Jaqui 
became  the  owner  of  the  whole  grist  mill  premises.  By  the 
will  of  his  deceased  father,  the  complainant  became  the  owner 
of  the  mill  property  and  land  and  dwellings  on  the  opposite 
side  of  the  road.  The  water  continued  to  flow  through  the 
trunk  or  feeder  several  years  after  Jaqui's  purchase,  and  then 
ceased,  the  trunk  having  fallen  into  decay  and  disuse. 

After  the  trunk  had  so  decayed  and  been  partially  removed, 
Jaqui  began  to  construct,  on  the  complainant's  land,  a  ne^''*' 
conduit  or  trunk  by  which  to  carry  the  water  from  the  upp^^^ 
pond,  not  to  the  lower  one  as  expressed  in  the  deed,  but 
directly  down  to    the  grist  mill,  to  apply  it  there  to  tl^^ 
driving  of  a  wheel  fifteen  or  twenty  feet  lower  than  the  le\r^* 
of  the  lower  pond.     This  conduit  was  to  be  a  cylindri(S*J  ^ 
hooped  flume,  two  feet  in  diameter,  crossing  the  complainant  » 
premises  to  the  highway  in  nearly,  though  not  exactly,  th^ 
same  route  or  location  with  the  former  one,  but  unlike  the 
former  one,  to  be  mainly  underground,  and  at  some  points,  to 
the  depth  of  several  feet,  for  which  the  defendant  began  to 
make   excavations.      At  that  juncture,  the   injunction  wa^ 
issued. 

It  is  clear  in  my  judgment,  that  what  the  defendant  pn>^ 
poses  and  what  he  contends  he  is  entitled  to  do,  is  not  author-^ 
ized  bv  the  above  recited  deed,  and  is  a  threatened  invasio; 
of  the  complainant's  rights,  which  the  latter  is  entitled  t 
have  enjoined.     By  the  true  construction  of  the  grant,  th 
defendant  may  take  the  water  from  the  upper  pond  to  th 
lower,  but  not  to  any  other  place  he  may  select.  He  proposer*^' 
to  carry  it  to  a  point  distant  from  the  pond,  much  lower  tha^^ 
the  level  of  the  pond,  and  to  apply  it  there,  under  the  hea^^ 
which  his  proposed  arrangement  is  intended  to  furnish.  Tt^ 
complainant  insists  that  the  consequences  of  this  arrangema^^ 
will  be  greatly  detrimental  to  him;  that  the  sudden  and  lapi*^ 
lowering  of  the  water  and  the  laying  bare  of  the  lands  flowed 
by  it,  will  be  injurious  to  health  and  to  the  value  and  cofli- 


OCTOBER  TERM,  1874.  413 


Johnson  v,  Jaqiii. 


fort  of  his  dwelling.  The  defendant  denies  that  these  conse- 
quences will  follow,  and  insists  that  no  loss  or  injury  will  re- 
sult to  the  complainant.  Witnesses  were  examined  at  the 
hearing,  upon  these  points,  but  I  am  satisfied  that  their  tes- 
timony cannot  avail  to  aifect  the  question  to  be  decided.  The 
inquiry  is,  what  right  over  the  water  does  the  defendant  take 
under  the  grant?  Whether  the  right  he  pow  claims  will 
imiKxse  a  greater  or  less  burden  on  the  complainant  than  the 
right  to  carry  the  water  to  the  pond,  is  an  irrelevant  inquiry. 
The  place  to  which  the  water  is  to  be  taken  is  expressly  stated 
in  the  grant.  There  is  no  ambiguity  or  uncertainty  in  the 
words,  and  no  room  for  the  application  of  the  principle  that 
the  grant  must  be  taken  most  strongly  against  the  grantor. 
Because  the  water,  after  getting  to  the  pond,  can  then  be 
used  to  drive  the  wheel,  is  certainly  no  reason  why  it  can  be 
carried  to  the  wheel  in  the  first  instance.  This  would  be 
making  for  the  parties  by  inference  or  reasoning  an  agree- 
ment different  from  that  which  their  plain  words  express.  It 
is  of  no  avail  to  say  that  the  proposed  arrangement  would  be 
as  advantageous  to  the  complainant  or  more  so  than  the 
former  one.  I  do  not  think  it  would  be  so  in  fact,  but  if  it 
were  so  proved,  the  answer  is,  it  was  not  so  agreed.  So  far, 
therefore,  as  the  proposed  work  is  being  done  to  carry  the 
water  elsewhere  than  to  the  pond,  the  injunction  prohibiting 
it,  must  be  decreed  to  be  perpetual. 

There  was  discussion  at  the  argument  as  to  how  far  varia- 
tions from  the  location  of  the  old  trunk  or  feeder,  and  from 
its  position  above  the  surface  of  the  ground  or  under  it,  would 
be  permissible  in  constructing  another  trunk,  in  view  of  the 
words  of  the  deed  empowering  the  defendant  "  to  alter,  repair 
and  renew  the  same  at  his  convenience."  These  words  apply 
solely  to  a  trunk  leading  from  one  pond  to  the  other.  Such 
a  trunk  does  not  appear  to  be  intended  by  the  defendant.  He 
does  not  propose  to  construct  it,  and  any  controversies  or 
difficulties  that  might  arise  as  to  the  location  of  it,  if  attempted 
to  be  constructed,  cannot  now  be  determined  or  anticipated. 
The  thing  granted  is  the  right  to  take  the  water  to  the  lower 
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pond.  The  terms  by  which  the  mode  of  doing  it  i&  described, 
may  be  regarded  &s  admitting  of  some  latitude  of  meaning. 
The  mode  of  transfer  will  not  be  so  treated  or  the  words  de- 
scriptive of  the  mode  so  strictly  construed,  as  to  defeat  or 
impair  the  substance  of  the  grant.  The  w^ords  descriptive  of 
the  mode  will  be  construed  most  strongly  against  the  grantor. 
I  will  advise  a  decree  for  a  perpetual  injunction  restraining 
the  defendant  from  making  any  excavations  on  the  complain- 
ant's land^  and  from  doing  on  it  any  other  acts  in  further 
prosecution  of  the  proposed  trunk  or  flume. 


Vaxmeter  v8.  Bordex. 

The  writ  of  ariwistnnce  refupcd,  because  the  sale  nnder  the  execiiii«*n  «== 
not  sufficiently  advertisetl  as  to  one  of  the  tracts  sold.  The  writ  is*  Ji^f*" 
tionary,  and  will  be  granted  only  in  clear  caaes. 


Jfr.  J/".  P.  Grei/f  for  petitioner. 
Jfr.  S.  M,  Dickinson,  for][respondent. 

The  Vice-Cuancellor.. 

The  petitioner  is  the  purchaser,  at  sheriff's  sale,  of  tb^ 
mortgaged  premises  sold  under  execution  in  the  above  suit* 
This  petition  is  for  a  writ  of  assistance. 

This  writ  is  a  summary  process  only  used  when  the  rigl^ 
is  dear,  and  when  there  is  no  equity,  or  appearance  of  equitjT; 
in  the  defendant,  and  when  the  sale  and  proceedings  nnd^ 
the  decree  are  beyond  suspicion.  Blauvelt  v.  SwMh,  7  O^' 
Grem  31.  The  exercise  of  the  power  rests  in  the  sound  di^" 
cretion  of  the  court.  It  will  never  be  exercised  in  a  case  oj 
doubt,  nor  under  color  of  its  exercise,  will  a  question  of  leg^^ 
title  be  tried  or  decided.    Schenck  v.  Ckmover,  2  Beas.  22ft 

In  the  present  case,  I  think  the  application  shoold  be^^e- 
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fused.     Two  tracts  were  embraced  in  the  mortgage  and  exe- 
cution :  one  of  about  one  hundred  and  fifty-eight  acres,  and 
one  of  about  twenty  acres.     The  first  tract  was  described   by 
metes  and  bounds,  in   the  advertisement  of  sale,  and  the 
second  was  described  as  follows :     "  Also,  twenty  acres  of 
land  adjoining  the  above  mentioned  plantation,  acquired  by 
sundry  purchases.''     There  was  nothing  added  to  tlie  words 
above  quoted,  to  show  the  location  or  kind  of  land  of  the 
second  tract,  either  in  the  advertisement  or  the  sheriff's  deed. 
The  description  of  the  first  tract  was  also  incorrect  in  one  of 
the  courses  and  distances.     In  addition  to  these  objections,  it 
was  urged  on  behalf  of  the  respondent,  in  opposition  to  the 
granting  of  the  writ,  that  the  defendant  in  execution  had  been 
misled  in  respect  to  the  adjournment  of  the  sale  by  the  sheriff, 
or  that  an  adjournment  which  had  been  promised,  was  after- 
wards refused.     I  do  not  think  the  objection  made  to  the 
description  of  the  larger  tract  a  serious  one,  nor  does  it  seem 
to  me,  from  the  evidence,  that  there  was  any  want  of  fairness 
in  the  making  of  the  sale  without  an  adjournment.     The 
description  of  the  second  tract  is  objectionable,  if,  indee<l,  it 
can  be  regarded  as  any  description  whatever.     Possession  has 
been  demanded  of  both  tracts,  and  the  petitioner  holds  a  deed 
for  both.  .  The  case  is  plainly  one  where  the  writ  to  put  the 
petitioner  in  possession  of  both  tracts  ought  not  to  issue.    This 
being  so,  I  am  asked  to  advise  that  the  petitioner  be  permit- 
ted to  amend  his  petition  so  that  it  may  be  an  application  for 
the  possession  of  the  first  tract  only.     I  cannot  so  advise. 
The  purchaser  claims  title  to  both  tracts,  and  should  be  left 
to  his  legal  remedy  of  ejectment  for  one  as  well  as  the  other. 
There  seems  to  me  no  sufficient  cause  to  justify  the  separation 
of  the  transaction,  giving  relief  in  this  court  by  summary  pro- 
cess as  to  one  part,  and  exposing  the  defendant  to  an  action 
at  law  for  the  other.     The  legal  questions  growing  out  of  the 
advertisement  by  the  sheriff,  can  be  settled  in  a  court  of  law, 
to  which,  I  think,  the  petitioner,  under  the  circumstances, 
should  be  left  for  relief.    The  petition  should  be  dismissed, 
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without  costs,  for  the  reason,  in  respect  to  costs,  that  the  peti- 
tioner's points,  in  support  of  which  the  casts  were  mainly 
incurred,  were  not  supported.  ^ 


Fox  v8.  Palmer  and  others. 

1.  A  liiort^agi*  fli^ne<l  in  )»lank  ami  given  t<>an  agent,  hy  whom  it  i? 
afterwanls  lilltnl  in  ami  <leliverc<l,  irf  not  a  legally  executed  dce<l.  The 
most  iliat  can  be  claimed  lor  it  is,  that  it  may  create  an  e<iuitabie  lien, 
which  this  court  may,  under  proper  circumstances,  enforce. 

2.  If  admitted  to  be  an  tH|uitable  lien,  it  cannot  prevail  over  equitaW* 
rights  of  another  who  has  also  the  legal  title. 


Jlr,  Lippinrott,  for  comphiinant. 

J/r,  DivoUy  for  defendants. 

The  VirE-CnAXcELLOR. 

Tlie  mortgage  sought  to  be  foreclosed  in  this  suit,  \vaspu^ 
upon  record  after  the  mortgaged  premises  had  been  conveyed 
l)v  the  mortgagor  to  his  daughter,  and  the  complainant  seek^ 
to  enforce  liis  mortgage  lien  on  the  ground  that  the  daugbt^ 
was  not  a  bona  fide  purchaser  for  value  without  notice. 

Joseph  Palmer,  the  mortgagor,  was,  at  the  date  of  tb^ 
mortgage,  November  30th,  1870,  the  guardian  of  Ella  !>• 
Palmer,  his  daughter,  then  a  minor  between  nineteen  ao^ 
twenty  years  old,  and  possessed  of  personal  property,  consist^ 
ing  of  stocks,  bonds  and  money  in  Savings  Bank,  amounting 
in  all  to  something  less  than  $10,000.     Her  sister  was  tb^ 
wife  of  Oscar  F.  Lund,  and  all  of  them  resided  in  Jeise^ 
City.     Lund  was  engaged  in  various  transactions  with  Wi*' 
liam  E.  Rogers,  a  practicing  lawyer,  in  Jersey  City,  wit*» 
whom  he  was  operating  in  different  ways  that  involved  ii^ 
raising  or  borrowing  of  money.    Through  the  agency  * 
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Rogers  and  Lund,  the  premises  in  controversy,  being  real 
estate  in  Jersey  City,  were  bought  and  conveyed  to  Palmer. 
They  were  conveyed  to  Palmer  by  Edward  Dunn,  for  about 
$4000,  in  or  about  October,  1870. 

The  mortgage  in  question  was  signed  by  Palmer,  in  blank, 
and  taken  by  Lund  to  Rogers.     No  bond  is  produced,  but  I 
think  it  suflSciently  appears  from  the  evidence,  that  Palmer 
signed  a  blank  bond,  together  with  the  mortgage.   The  blank 
l>ond  and  mortgage  were  filled  in  with  amounts  and  dates  by 
Hogers,  or  under  his  direction,  and  were  taken  by  Rogers  and 
I^und  to  John  M.  Fox,  the  complainant,  then  a  broker  in 
Isew  York,  who  procured,  he  says,  from  Frank  W.  Harris, 
an  operator  in  New  York,  to  whom  the  bond  and  mortgage 
are  drawn,  the  sum  named  in  them,  to  wit,  $3250,  and  paid 
it  over  to  Rogers  and  Lund,  less  his  charges  and  fees.     The 
bond  and  mortgage  were  afterwards  assigned  to  Fox,  who  re- 
lied   upon  Rogers,  as  his  attorney,  to  have  the   mortgage 
recorded.     Rogers  neglected  or  omitted  to  have  it  recorded 
till  May  25th,  1871. 

While  the  negotiations  for  the  purchase  of  the  property 
from  Dunn  were  going  on,  and  payments  being  made  for  it, 
the  securities  of  Ella  L.  Palmer  were  made  use  of  by  her 
guardian,  together  with  Lund,  for  the  raising  of  money  ;  and 
in  April,  1871,  Ella  being  aware  of  the  fact,  and  anxious  to 
be  paid  or  secured,  took  a  conveyance  of  the  premises  from 
her  father,  which  was  recorded  on  the  13th  of  May,  1871. 

The  particulars  of  the  foregoing  transactions  thus  generally 
stated,  have  been  testified  to  in  whole  or  in  part  by  Ella, 
her  father.  Fox,  Harris,  Lund  and  Rogers.  It  is  difficult  to 
say  with  confidence,  in  view  of  the  looseness  and  inaccuracy 
of  much  of  the  testimony  and  the  contradictory  statements  of 
the  witnesses,  what  the  true  particulars  are.  My  conclusion 
upon  the  whole  case  is,  that  the  conveyance  to  Ella  should  be 
sustained,  and  the  complainant's  bill  dismissed,  but  without 
costs.  I  think  it  cannot  be  doubted  that  the  mortgage  signed 
in  blank  by  Palmer  and  afterwards  filled  in  by  Rogers,  was 
not  a  valid  legal  deed.     The  most  that  can  be  claimed  for  it 
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is,  timt  it  is  an  equitable  lien  on  the  premises,  which  this 
court  can,  under  proper  circumstances,  enforce.     But  if  al^ 
mitteil  to  be  an  equitable  lien,  it  cannot  prevail  against  tk' 
equitable  rights  of  Ella,  who  has  also,  the  title  by  law. 
think  it  altogether  probable,  if  indeed  the  evidence  does  nc^ '*' 
prove,  that  the  premises  were  purchased  with  the  proceeds  c^f 
her  securities.     There  is  some  indefiniteness  as  to  amount  j^j 
but  I  think  there  can  be  little  doubt  that  the  full  amooCB^t 
paid  for  the  property,  was  in  fact,  hers.     It  is  proved  th^t 
she  had  no  notice  of  the  mortgage.     There  is  nothing,  so  fis*^^ 
as  I  am  able  to  see  after  carefully  examining  the  evidene^i 
which  would  justify  me  in  saying  that  her  legal  title  is  fraudix- 
lent,  or  that  her  deed  should  be  decreed  to  be  a  security  in 
the  nature  of  a  mortgage,  either  subsequent  or  prior  to  the 
mortgage  of  the  cemplainant. 

I  shall,  therefore,  advise  that  the  bill  be  dismissed.    la 
view  of  the  conduct  of  Palmer,  enabling  this  mortgage  to  be 
made  use  of  to  raise  money,  I  think  it  a  case  where  costs 
should  be  denied  for  his  answer,  and  also,  generally,  as  against 
the  complainant. 


The  HoMKOPATHic  Mutual  Jafe  Ixsuraxce  Company 

V8.  Craxe  and  others. 

1.  The  fact*  as  provod,  hcU\  not  sufficient  to  supi>ort  the  defence  of  uj^'T* 
but,  if  suffieii'iit,  hehi  not  to  he  stafe<l  with  sufficient  certainty  in  I"* 
answer. 

2.  AVIuTe  a  i»olicy  of  life  insurance  is  issued  in  good  faith,  at  fair  »' 
customary  rates,  as  part  of  an  operation  wherein  a  loan  to  the  policy  ho^" 
is  the  otJKT  part,  the  legality  of  the  loan  cannot  be  questioned,  though 
was  doj»endent  on  the  taking  out  of  the  policy.     The  transaction  mus* 
judjfcd  by  tlie  criterion  of  goo<l  or  bad  faith. 

.'{.  Tlic  bargain  will  not  be  held  to  be  u-^urious  because  sunpiciou? 
cunistances  attach  to  it,  nor  because  such  bargains  are  susceptible  of 
made  a  mere  cloak  to  cover  usurv.     Tiiat  the  policv  was  taken  oo 
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doak  or  device  to  evade  the  statute,  must  he  estahlbhed  hy  cogent  proof, 
direct  or  inferential. 

4.  The  facts  and  circumstances  of  the  usurious  bargain  must  be  particu* 
larlv  set  forth  in  the  answer. 


-3/r.  T,  D.  Hodges  and  Mr,  Wm,  H,  Ai^mour^  for  com- 
plainants. 

Mr,  Cross  and  Mr,  Maffie,  for  defendants. 

The  Vice-Chaxcellor. 

Part  of  the  sura  secured  by  the  mortgage  in  this  suit,  was 
the  first  premium  of  an  insurance  policy  issued  by  the  com- 
plainants at  the  making  of  the  mortgage  loan,  and  upon  the 
facts  constituting  this  part  of  the  transaction,  the  defence  of 
usury  is  sought  to  be  maintained.  I  think  there  are  two 
reasons,  one  substantial  and  one  technical,  why  payment  of 
the  mortgage  cannot  thus  be  avoided.  First,  the  facts  and 
circumstances,  as  disclosed  by  the  proofs,  do  not  support  the 
defence ;  and,  second,  if  the  facts  and  circumstances  so  dis-  ^ 
•closed,  are  sufficient  to  support  it,  they  are  not  stated  with 
sufficient  certainty  in  the  answer. 

The  mortgage  is  for  $11,000,  dated  August  1st,  1872,  and 
made  by  John  R.  Crane  and  wife  to  the  complainants,  a  life 
insurance  company  of  New  York.  The  mortgagor  resided  in 
Elizabeth,  in  this  state,  where  the  mortgaged  lands  lie ;  and 
in  or  about  July,  1872,  through  his  sou,  James  P.  Crane, 
then  a  law  clerk  in  New  York,  applied  to  the  complainants 
for  a  loan.  The  son  negotiated  with  the  officers  of  the  com- 
pany, and  the  loan  was  agreed  to,  provided  the  son  became 
a  policy  holder.  The  policy  on  his  life  was  for  $8800. 
It  was  payable  five  years  after  date,  if  he  should  then  be  alive, 
or  at  his  death,  if  he  should  die  before  the  five  years  expired. 
The  premium,  payable  every  six  months,  was  $1004.69.  This 
premium  was  not  unusual  or  excessive  in  amount.  It  was, 
and  is,  very  nearly,  if  not  exactly,  the  premium  usually 
charged  by  companies  for  this  well  known  description  of  pol- 
icies.    Upon  this  point  there  is  no  room  for  doubt.     On 
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behalf  of  the  complainauts,  the  contention  is^  that  the  com- 
pany had  a  right  to  prefer  policy  holders  in  making  their 
loans ;  that  such  was  their  practice ;  that  the  son  becam£  a 
policy  holder  at  his  own  suggestion  and  request,  and  in  the 
policy  received  a  full  and  fair  equivalent  for  the  sum  of 
§1004.69,  which  was  paid  by  the  father,  who  understood  and 
approved  the  arrangement.  On  behalf  of  the  defendant,  it  is 
insisted  that  the  issuing  of  the  policy  was  a  mere  device  to 
obtain  interest  on  the  loan  at  a  higher  rate  than  seven  per 
cent,  per  annum,  and  the  testimony  of  the  son  goes  stronglv 
to  establish  it.  But  the  testimonv  of  tlie  son  is  directlvcon- 
tradicted  by  several  witnesses,  officers  of  the  company,  who 
explicitly  and  positively  deny  material  statements  made  hj 
him  as  to  what  was  said  in  the  interviews  when  the  transac- 
tion was  discussed  and  agreed  on.  The  weight  of  testimony 
is  against  the  view  which  he  gives  of  it.  The  defence  of  usury 
must  be  made  out  by  cogent  proof.  It  must  be  clearly  and 
conclusively  shown  that  more  than  the  lawful  rate  of  interest 
was  intentionally  reserved.  The  usury  will  not  be  permitted 
to  escape  the  legal  penalties  against  it  under  cover  of  a  ficti- 
tious or  pretended  business  operation,  designed  merely  to  be 
a  cloak  to  disguise  the  truth  and  substance  of  the  bargain. 
But  that  the  operation  was,  in  fact,  a  pretence,  and  not  a 
reality,  must  be  proved,  either  directly  or  by  inference,  so  as 
to  leave  no  reasonable  misgivings  in  the  mind  of  the  judge 
who  is  called  upon  to  declare  it  to  have  been  so.  It  will  not 
be  so  declared  beamse  suspicious  circumstances  attoch  to  it, 
nor  because  operations  of  that  character  are  susceptible  ot 
being  used  for  this  illegal  and  reprehensible  purpose. 

In  the  present  case,  the  taking  out  of  the  policy  was  made 
a  condition  to  the  procurement  of  the  loan.  This  circum- 
stance is  not  denied  by  the  complainants,  but  whatever  criti- 
cism it  may  expose  their  business  methods  to,  it  can  hardly  be 
contended,  by  itself,  to  make  the  bargain  a  usurious  one.  The 
circumstance  that  the  policy  was  dated  back  to  the  8th  of  the 
preceding  April,  is  objectionable,  and  is  much  relied  on  for 
the  defendants.     It  was  not  delivered  till  the  early  part  of 
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August^  at  the  delivery  of  the  mortgage,  so  that  nearly  four 
months  had  gone  of  the  six^  at  the  end  of  which  the  second 
premium  would  be  due.  This  circumstance,  however,  would 
not  necessarily  be  in  the  interest  of,  or  to  the  advantage  of, 
the  company.  It  might,  or  might  not  be,  a  cloak  to  cover 
usury.  Policies  of  life  insurance,  as  the  evidence  in  this  case 
explicitly  proves,  are  sometimes  dated  back  in  the  interest  of, 
and  for  the  pecuniary  advantage  of,  the  insured.  If  the 
policy  now  in  question  had  been  continued  by  the  insured^ 
and  not  allowed  to  lapse,  the  antedating  of  it,  so  as  to  bring 
the  premium  down  to  the  lower  rate  for  a  younger  age,  and  so 
also  as  to  save  the  interest  for  four  months  on  the  premium, 
would  have  been  against  the  company  and  in  favor  of  Crane. 
It  was  the  latter's  fault  or  choice  that  it  has  not  been  so  con- 
tinued. But  if,  on  the  other  hand,  the  understanding  or 
agreement,  expressed  or  implied  between  the  parties,  was 
that  the  policy  was  not  to  be  kept  up,  but  was  to  lapse  at  the 
end  of  the  first  premium  period,  then  the  circumstance  of  the 
antedating  was  an  appropriate  part  of  the  plan  to  take  more 
than  lawful  interest.  The  evidence  does  not  warrant  the  con- 
.  elusion  that  it  was  so  understood  or  agreed.  I  think  this 
feature  of  the  case  is  clearly  open  to  suspicion,  and  is  one  not 
to  be  commended.  But  it  is  consistent  with  a  fair  and  just 
bargain  on  the  company's  part,  as  well  as  with  a  usurious 
one.  The  testimony  is  explanatory  of  it,  especially  that  of 
the  expert,  Mr.  Fachler.  The  calculations  made  on  the  part 
of  the  defendants,  with  a  view  to  show  that  the  premium 
charged  was  excessive,  are  fallacious.  They  do  not  allow  for 
dividends  expected  to  arise  yearly  from  the  premiums,  nor 
for  the  value  of  the  indemnity  against  death,  during  the  five 
years  covered  by  the  policy. 

I  am  satisfied,  upon  a  careful  consideration  of  the  evidence 
in  this  case,  that  usury  is  not  proved  by  it.  Where  a  policy 
is  issued  in  good  faith,  at  the  fair  and  customary  rates,  as 
part  of  a  general  operation,  wherein  a  loan  to  the  policy 
holder  is  the  other  part,  I  see  no  reason  to  question  the  legality 
of  the  loan,  even  though  it  depends  on  the  taking  out  of  the 
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policy.  It  is  a  question  of  bona  fides^  and  must  be  so  dealt 
with.  The  expediency  of  it  as  a  business  transaction  is  one 
thing ;  the  legality  of  it  is  another  thing. 

The  second,  and  technical  difficulty,  in  the  way  of  this  de- 
fence is,  that  it  is  not  set  forth  with  requisite  l^al  certaintr 
in  the  answer.  The  rule  as  to  this,  is  expressed  by  Justice 
Depue,  in  the  Court  of  Appeals,  in  Taylor  v.  Morris^  7  G,K 
Green  612.  "In  setting  up,*'  he  says,  "  a  defence  of  usury 
in  a  suit  in  chancery,  the  defendant  must,  in  his  answer,  as 
in  a  plea  of  usury  in  an  action  at  law,  set  out  the  particular 
facts  and  circumstances  of  the  supposed  usurious  agreement, 
that  the  court  may  see  that  the  agreement  was  in  violation  of 
the  statute/'  The  authorities  referred  to  in  his  opinion  art 
to  the  same  effect.  In  the  present  case,  the  particular  facts 
and  circumstances  of  the  alleged  usurious  agreement  are 
altogether  omitted  in  the  answer.  No  hint  is  given  of  them. 
The  allegations  of  the  answer  do  not,  in  the  remotest  way. 
suggest  the  facts  and  circumstances  intended  to  be  proved,  and 
the  complainants  are  in  no  way  apprised  by  the  answer,  of  the 
facts  necessary  to  be  met  by  them  in  resisting  the  defence. 
There  is  a  variance  between  the  allegations  and  the  proofs. 
The  answer  avers  that,  "it  was  agreed  that  said  complainants 
should  reserve  and  take,  and  said  complainants  did  reser\e 
and  take,  for  the  said  sum  of  $11,000,  loaned  for  one  year, 
the  sum  of  §1004.69,  as  a  bonus,  besides  and  in  addition  to 
the  sum  of  seven  per  cent,  per  annum,  reserved  and  taken,  as 
mentioned  in  the  condition  of  said  bond  and  mortgage,  aud 
and  that  said  sum  of  $1004.69  was  actually  reserved,  taken 
and  kept  back  by  said  complainants  out  of  $11,000,  besidei^ 
the  said  interest,  and  was  so  paid  by  said  John  R.  Crane  to 
said  complainants,  and  that,  by  said  laws  of  said  state  of  Xew 
York  (in  which  state,  the  answer  avers,  the  contract  was 
made,)  such  contract,  and  the  said  bond  and  mortgage  given 
therefor,  were,  and  are,  wholly  usurious  and  void,  and  of  no 
effect  or  force."  If  the  proofs  corresponded  with  the  allega- 
tions, the  technical  difficulty,  as  to  the  pleading,  would  be 
wanting.     If  $1004.69  had  been  kept  back  and  reserved,  as 
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the  answer  avers,  and  nothing  given  in  return  for  it,  the 
variance  would  not  exist.  But  no  such  bargain  was  made. 
A  marketable  and  valuable  commodity  was  given  in  exchange 
for  it.  If  a  controversy  can  fairly  exist  upon  the  facts  as 
disclosed  by  the  evidence,  it  is  a  controversy  not  indicated  by 
the  answer.  It  is  not  fairly  presented  by  the  answer,  and 
should,  therefore,  be  excluded  from  the  defence. 

In  this  view  of  the  case,  it  is  unnecessary  to  decide  whether 
the  mortgage  contract  is  amenable  to  the  laws  of  Xew  York, 
or  to  the  laws  of  New  Jersev. 


Clarke  vs.  McGeihax  and  others. 

Lands  which  were  convcved  bv  a  husband  to  his  wife  about  the  time 
"^hen  he  contracted  debts  for  wliich  a  judgment  was  afterwards  recovered 
againnt  liim — heldj  to  be  subject  to  the  judgment,  on  the  ground  that  the 
con  ve\'anoe  to  the  wife  was  in  fraud  of  creditors. 


J/r.  /.  JB.  Vredenburffhf  for  complainant. 
Mr,  C  H,  Winjieldj  for  defendants. 

The  Vice-Chaxcellor. 

.The  complainant,  as  surviving  partner,  recovered  a  judg- 
ment in  the  Hudson  Circuit  on  the  29th  of  May,  1873,  against 
the  defendant,  Patrick  McGeihan,  for  $1090,  damages,  and 
§59.75,  costs  of  suit.  An  execution  was  duly  issued  and  re- 
turned unsatisfied,  no  property  being  found  whereon  to  IcNy. 
The  defendant's  wife,  Sarah  Jane  McGeihan,  who  is  also  a 
defendant,  became,  on  the  25th  of  March,  1871,  the  grantee 
of  certain  real  estate  in  Hudson  county,  of  which  her  husband 
had  previously  held  the  title.  The  defendant,  her  husband, 
and  herself  conveyed  the  lauds  by  deed  of  the  last  named 
date,  to  one  Jesse  McLaughlin,  who,  on  the  same  day,  con- 
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veyed  them  to  the  wife.  There  is  no  dispute  that  the  trans- 
action was  simply  to  put  the  title  in  her.  The  allegation  of 
the  defendants  is^  that  the  lands  had  been  purchased  with  the 
wife's  money,  and  tliat  though  her  husband  appeared  bv  the 
papers,  to  be  the  absolute  owner  of  the  lands,  yet,  in  fact,  he 
held  them  only  as  trustee  for  her.  The  bill  is  filed  to  subject 
the  lands  to  the  payment  of  the  judgment,  upon  the  ground 
that  tlie  conveyance  to  the  wife  was  without  adequate  consid- 
eration, and  designed  to  hinder  and  delay  the  complainant  in 
the  collection  of  his  judgment,  and  therefore,  fraudulent  and 
void. 

The  complainant  and  two  of  his  clerks  or  employees,  were 
sworn  and  examined  before  me,  on  the  one  side,  and  the  de- 
fendants, McGeihan  and  wife,  on  the  other.  I  liave  no  doubt 
from  the  proofs,  that  as  against  the  complainant,  the  convey- 
ance to  the  wife  should  be  decreed  to  be  fraudulent  and  void. 
The  debts  for  which  the  judgment  was  recovered,  were  con- 
tracted partly  before  the  conveyance  and  partly  after  it,  and 
were  for  goods  sold  and  delivered.  The  statements  of  the 
defendants,  on  their  examination  as  witnesses,  do  not  divert 
the  conveyance  of  the  manifest  badges  of  fraud  that  attach  to 
it.  The  whole  appearance  and  all  the  circumstances  of  the 
transfer,  made  as  it  was,  so  near  to  the  time  when  the  debts 
were  contracted,  are  of  .a  very  suspicious  kind.  I  do  not  find 
the  testimony  of  the  defendants  at  all  satisfactory,  or  of  a  kind 
to  repel  the  presumption  so  created.  Their  testimony,  on  the 
contrary,  has  confirmed  the  impression  and  conviction  which 
the  several  features  of  the  transaction  are  fitted  to  produce. 
It  is  plain  that  her  husband's  money  went  largely  into  the 
purchase  of  the  land,  and  the  correctness  of  their  account  as 
to  the  accumulation  of  her  monevs  in  his  hands,  is  more  than 
doubtful. 

I  consider  the  case  a  plain  one  of  fraud,  and  shall  advise  a 
decree  in  accordance  with  the  prayer  of  the  bill. 
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Sharp's  Admixlstrators  rs.  Cutler  and  wife. 

In  a  ^^it  to  foreclose  a  lost  mortgage,  the  mortgagor  cannot  resist  pay- 
lent  of  either  principal  or  costs  on  the  ground  of  a  refusal  to  indemnifv- 
im. 


Mr,  G.  W,  Forsyth,  for  complainants. 
Mr,  A,  W,  Cutler,  for  defendants. 

The  Vicp>Chaxcei.lor. 

The  bond  and  mortgage,  made  by  the  defendant  to  Eliza- 
eth  H.  Sharp,  were  lost  in  her  lifetime,  and  after  her  death 
le  defendant  was  willing  to  pay  the  amount  due  to  her 
3ministrators,  provided  a  bond  of  indemnity  was  given  to 
!cure  him  against  further  liability  or  damage  by  the  loss  of 
16  papers.  The  administrators  declined  to  give  any  indem- 
ity,  but  offered,  through  their  solicitor,  to  give  a  release.  In 
lis  suit  to  foreclose,  the  defendant  relies  upon  their  refusal  to 
ulemnify  him. 

This  refusal  on  their  part  is  not  a  good  ground  of  defence, 
ther  as  to  principal,  or  costs  of  the  suit.  It  was  so  ruled  in 
fassaker  v.  Mackerley,  1  Stocki,  440. 

I  will  advise  a  decree  accordingly. 


Lanning  and  others  rs.  Heath. 

1.  Leave  given  to  amend  injunction  bill,  after  answer  filed,  without 
rejudice  to  the  injunction  or  other  orders  made  in  the  suit. 

2.  The  answer  not  to  be  withdrawn,  but  left  on  file,  and  the  suit  to  pro- 
^  ux)on  the  newly  engrossed  amendeil  bill. 
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The  bill  in  this  cause  was  filed  to  enforce  the  speei6c  per- 
formance of  a  contract  entered  into  between  the  defendant 
and  complainants,  for  the  purchase  and  exchange  of  certaii* 
real  and  personal  estate,  and  for  an  injunction  to  restrain  the 
defendant  from  selling,  exchanging,  or  in  any  wise  disposing 
of  the  property  which  he  had  agreed  to  transfer  and  conrey 
to  the  complainants. 

The  defendant  filed  his  answer.  The  complainants,  alleging 
that  the  "written  contract,  as  set  forth  in  the  bill,  did  not 
express  the  real  understanding  and  agreement  of  the  parties,, 
now  move  to  amend  their  bill  in  this  respect,  so  as  to  mate 
the  contract  conform  to  that  understanding. 

Mr,  J.  Wilson  and  3Ir.  Rickey,  for  the  motion. 
Mr,  W,  D,  Holt  and  3Ir,  Guminere,  contra. 

The  Vice-Ciiaxcellor. 

I  think  leave  to  amend  should  be  granted.     The  pro] 
amendments  are  in  Avriting,  and  should  be  made  in  accord 
ance  with  the  fifly-seventh  rule.     They  must  be  made  upoi 
payment  of  costs,  and  without  prejudice  to  the  injunction 
other  orders  heretofore  made  in  the  suit. 

I  think  the  answer  should  not  be  withdrawn,  but  left  o^^^ ' 
file.  The  bill  and  answer  should  remain  as  they  are,  and  i  " 
suit  go  on  upon  the  newly  engrossed  amended  bill. 


BocjERT  v8.  The  City  of  Elizabeth. 

1.  As  a  general  nile,  e<iuity  will  not  interfere  to  restrain  the  coUccti^ 
of  a  tax,  which  iv  illegal  or  void,  merely  bccaui*e  of  its  iHegality,  hut  tb^^ 
mu8t  he  some  special  circumstances  attending  the  injuiy  threatened,  >^ 
hring  the  case  within  some  recognized  head  of  equity  jurisdictioiL 

2.  The  jurisdiction  to  declare  such  illegal  or  uMconstitotioiiAl  f^tiMX^f^^ 
and  to  annul  the  title  sought  to  be  derived  from  the  sales^  belongs  to  lbs 
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3  of  law,  and  when  recourse  to  those  conrls  is  omitted  to  be  had,. 
r  through  the  neglect  or  choice  of  the  party  aggrieved,  there  exists 
nitable  element  on  which  thin  court  can  give  relief. 


^i\  L  S.  Taylor  and  J/r.  McCarier,  for  complainant. 
^i\  Williamson,  for  defendant. 

HE  Vic'E-Chaxcellor. 

his  cause  was  argued  upon  bill  and  general  demurrer, 
upport  of  the  demurrer  the  defendant's  counsel  insist^ 
the  question  presented  was  res  adjudlcatay  and  relied 
I  the  recently  decided  case  of  Dusenbury  v.  The  City  of 
ark,*  as  substantially  identical  w^ith  the  present  one,  and 
ssarily  governing  it.  Upon  hearing  the  opinion  of  the 
acellor  in  that  case  read  by  counsel  at  the  argument,  my 
ression  was  quite  clear  that  it  covered  the  present  contro- 
Yj  and  further  consideration  has  confirmed  that  impres* 
,  I  shall,  therefore,  advise  that  the  demurrer  must  be  sus* 
id. 

1  Dusenbury  r.  Newark,  an  assessment  for  street  improve- 
ts  was  alleged  to  be  illegal  and  void,  in  contravention  of 
x)mplainant's  constitutional  rights.  The  city  was  about 
cecute  a  declaration  of  sale  for  the  complainant's  lands,  so 
ised.  He  had  lost  his  remedy  by  certiorari,  because  the 
bed  time  had  expired.  He  asked  relief  in  equity,  because 
w,  in  an  action  on  the  declaration  of  sale,  that  instrument 
Id  be  conclusive  as  to  the  legality  of  the  proceedings  on 
!h  it  was  founded.  He  sought  to  have  the  making  and 
rery  of  the  instrument  enjoined.  On  the  case  thus  alleged 
complainant's  bill  was  dismissed.  The  principle  was, 
,  as  a  general  rule,  equity  will  not  interfere  to  restrain 
iollection  of  a  tax,  which  is  illegal  or  void,  merely  because 
3  illegality,  but  there  must  be  some  special  circumstances 
iding  the  injury  threatened,  to  bring  the  case  within  some 
^ized  head  of  equity  jurisdiction ;  otherwise  the  person 
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aggrieved  will  be  left  to  his  remedy  at  law.  Reference  is 
made  in  support  of  this  ruling,  to  J/o;t«  Canal  and  Bank- 
ing Company  v.  Jersey  City,  1  Beas.  252,  and  Liebntehi  v. 
Newark,  9  G  E.  Green  200. 

I  am  unable  to  distinguish  the  adjudged  case  from  the  pre- 
sent one,  so  as  to  bring  one  within  the  jurisdiction  of  equity 
and  not  the  other.     In  each,  the  declaration  of  sale  sought  to 
be  prevented  or  set  aside,  is  charged  to  be  founded  on  aa 
illegal  and  void  assessment.     In  each,  the  assessment  ^ra> 
reviewable  at  law  for  a  limited  time  after  confirmation,  ani 
in  each,  this  review  was  omitted  to  be  instituted  by  the  partf 
assessed,  so  that  the  legal  remedy  is  alleged  to  be  lost  or  inade- 
quate.    In  the  present  case,  the  time  limited  for  certiorari 
is  much  shorter  than  the  time  alloweil  in  the  adjudged  case, 
and,  by  a  recent  supplement  to  the  charter  of  Elizabeth,  pro- 
vision is  made  for  a  summary  mode  of  ejectment,  under  a 
declaration  of  sale,  which  does  not  exist  under  the  law  appli- 
cable to  the  city  of  Newark.     But  I  cannot  see  that  either  of^ 
these  circumstances   creates   any  equity   sufficient  to  confer 
jurisdiction.     The  doctrine  is,  that  this  court  will  not  assumer 
to  set  aside  titles  founded  on  tax  or  assessment  sales,  simply^ 
because  the  taxes  or  assessments  have  been  illegally  or  uncon^ — 
stitutionally  imposed.     The  jurisdiction  to  declare  such  ille — 
gality,  or  unconstitutional  character,  and  to  annul  thetitl^ 
sought  to  be  derived  from  the  sales,  belongs  to  the  courts  ox 
law,  and  when  recourse  to  those  courts  is  omitted  to  be  ma3^ 
by  the  party  aggrieved,  either  by  his  neglect  or  by  choicre, 
there  exists  no  equitable  element  on  which  this  court  can  give 
relief. 

I  will  advise  as  above. 
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Mklick  and  Dayton  vs.  Creamer  and  Emery. 

1.  A  deed  absolute  on  its  face,  held  to  be  a  mortgage,  it  having  been 
intended  by  the  parties  to  be  a  mere  security. 

2.  The  general  rule  disallows  costs  to  the  complainant  in  a  suit  against 
a  mortgagee  to  redeem.  In  this  case,  the  special  circumstances  held  to  be 
such  that  neither  party  should  have  costs  against  the  other. 


Mr.  G.  A.  Allen,  for  complainants. 
JUr.  Shipman,  for  defendant,  Creamer. 

The  Vice-Chancellor. 

The  complainants  ask  to  have  a  deed  of  conveyance,  abso- 
lute on  its  face,  decreed  to  be  a  security  in  the  nature  of  a 
mortgage,  and  to  be  allowed  to  redeem  by  payment  of  the 
amount  due  on  it.  The  deed  was  made  November  3d,  1865, 
by  "Willis  H.  Emery  to  Amos  W.  Creamer,  and  was  duly 
acknowledged  and  recorded  on  the  same  day.  The  estate 
conveyed,  was  an  undivided  vested  interest  of  the  grantor  in 
the.  homestead  farm  held  by  his  parents  for  life — a  farm  of 
about  two  hundred  and  sixty-eight  acres,  with  dwelling-house 
and  out-buildings  of  good  description,  and  situated  near  High 
Bridge,  in  the  county  of  Hunterdon.  The  grantor  was  about 
twenty-two  years  old  when  the  deed  was  given,  and  gave  it 
for  a  horse,  which  was  sold  him  by  Creamer  for  the  price  of 
?140.  This  is  the  consideration  named  in  the  deed.  The 
grantor  sold  and  conveyed  the  same  undivided  interest  by 
deed  of  June  17th,  1868,  to  the  complainants,  for  the  consid- 
eration expressed  in  the  deed,  of  $1300. 

Their  bill  to  redeem  is  upon  the  ground  that  the  deed  of 
November  3d,  1865,  was  intended  by  the  parties  to  it,  to  be 
a  mere  security.  They  contend,  and  the  defendant,  Emery, 
expressly  testifies,  that  there  was  no  sale  and  conveyance  of 
the  premises  in  any  absolute  sense,  but  only  to  secure  the 
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price  of  the  horse,  with  interest.  If  this  be  the  truth,  the 
absolute  character  of  the  deal  on  the  face  of  it,  will  be  con- 
trolled and  changed  so  as  to  conform  its  operation  and  effect 
to  the  real  object  of  it.  This  is  settled  by  many  decisions  in 
this  state.  Sweet  v.  Parker j  7  C.  E,  Green  453.  The  dis- 
pute is  about  the  question  of  fact.  At  the  close  of  the  testi- 
mony, which  was  given  orally  before  me,  the  argument  of 
the  case  was  postponed  at  request  of  counsel,  in  aeoordanoe 
with  the  rule.  It  has  now  been  waived  by  the  complainants 
and  a  written  brief  has  been  submitt^  for  the  defendant.  I 
regarded  the  evidence  as  very  strong  and  conclusive  at  the 
close  of  the  testimony,  to  the  point  that  the  deed  was  given 
as  a  security.  A  new  and  careful  examination  of  it  has  con- 
firmed this  opinion,  and  I  have*  no  hesitation  in  advising  a 
decree  for  the  complainants. 

The  general  rule  disallows  costs  to  the  complainant  in  a 
suit  against  a  mortgagee  on  a  bill  to  redeem.  Lozear  v.  SWe/A, 
8  C  E.  Green  511.  I  have  doubted  whether,  in  this  case, 
the  defendant.  Creamer,  should  not  be  subjected  to  costs,  hut 
the  facts  on  both  sides  seem  to  me  to  be  such  that  neither 
party  should  pay  costs  to  the  other. 

I  will  advise  a  decree  that  the  complainants  may  redeem, 
by  payment  of  $140,  with  lawful  interest  from  November  3A, 
1805,  to  the  time  of  the  payment,  at  any  time  within  tfire^ 
months  from  the  date  of  decree. 


Duncan  vs.  The  City  of  Elizabeth. 

It  ap])euring  from  the  bill  and  appended  affidavit,  and  not  being  coo* 
tradicted,  that  the  complainant's  lands  in  Elizabeth  had  been  sold  bf  ^ 
city  for  assessments,  in  connection  with  other  lands  not  owned  by  iw* 
and  that  the  complainant's  offer  to  redeem  liis  own  lands  had  been  refill 
by  the  city,  unleAs  payment  were  also  made  of  the  assessment  on  the  lio<^ 
not  his,  an  injunction  was  granted  restraining  the  city  firom  txecuting*!^ 
delivering  a  declaration  of  sale  of  complainant's  land. 
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Mr.  I.  &  Taylor,  for  coraplainant. 
Mr.  R.  E.  Chetwood,  for  defendants. 

The  Vice-Chancellor. 

The  rule  to  show  cause  why  an  injunction  should  not  issue 
in  this  case,  was  argued  upon  the  bill  and  appended  affidavit. 
From  these  it  appears  that  two  pieces  of  land^  situate  in 
Elizabeth;  and  belonging  now  to  the  complainant^  were  sold 
hj  the  comptroller  of  that  city  on  the  6th  of  November,  1872, 
•on  account  of  the  non-payment  of  an  assessment  for  the  con- 
struction of  a  sewer  in  Reid  street.  The  amount  of  the 
assessment  was  $146.28,  and  the  two  pieces  of  laud  were 
struck  off  to  the  city  for  the  term  of  fifty  years. 

By  the  eighty-seventh  section  of  the  city  charter,  the  owner 
of  land  so  sold  may  redeem  the  same  at  any  time  within  two 
years  from  the  sale,  by  paying  to  the  city  treasurer  for  the 
use  of  the  purchaser,  his  heirs  and  assigns,  the  purchase 
money,  together  with  any  other  tax  or  assessment  chargeable 
thereon,  and  which  the  said  purchaser  may  have  paid,  and  any 
sum  of  money  expended  in  any  improvement  made  by  order 
of  the  city  council,  provided  a  notice  of  such  payment  has  been 
filed  in  the  office  of  the  city  treasurer,  with  interest  on  such 
purchase  money,  at  the  rate  of  fifteen  per  cent,  per  annum, 
from  the  time  of  such  sale  and  expenditure,  and  on  such  pay- 
ments from  the  time  of  filing  the  said  notice. 

By  the  eighty-eighth  section,  if  the  land  so  sold  be  not  re- 
deemed, as  provided  in  the  eighty-seventh  section,  the  city 
may  execute  to  the  purchaser  a  declaration  of  sale  therefor, 
which  shall  be  recorded,  and  until  so  recorded,  the  land  may 
be  redeemed  as  above,  notwithstanding  the  two  years  may 
have  expired. 

On  the  25th  of  November,  1874,  before  a  declaration  of 
sale  had  been  made,  the  complainant  tendered  to  the  comp- 
troller of  the  city,  $238.46,  the  amount  of  the  assessment, 
with  interest,  costs,  and  expenditures  up  to  that  time,  and 
demanded  a  certificate  of  redemption.     The  certificate  was 
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refused.  The  complainant's  right  to  redeem  was  denied, 
except  upon  the  payment,  also,  of  other  and  later  assessments 
or  expenditures  by  the  city  upon  the  premises,  amounting 
to  about  $20,000.  The  city  threatens  to  make  and  put  upon 
record,  a  declaration  of  sale  for  the  sewer  assessment,  unless 
all  the  later  assessments  and  expenditures  now  due  to  it  on 
the  premises,  are  paid,  in  addition  to  the  payment  offered  by 
complainant. 

The  question  was  discussed  at  the  argument,  whether,  under 
the  eighty-seventh  section,  the  city  could  be  regarded  as  a 
purchaser  in  respect  to  the  provisions  therein  contained  for 
redemption.  It  was  insisted  that  such  provisions  were  appli- 
cable only  to  others,  and  that  while  the  city  might,  by  virtue 
of  other  sections,  be  empowered  to  purchase  at  a  sale,  it  could 
not  be  held  to  have  paid  assessments  imposed  by  itself,  and 
in  respect  to  which  no  sale  had  been  made.  I  shall  not 
decide  this  question  at  this  stage  of  the  cause,  but  shall  hold 
this  and  other  points  then  discussed,  for  further  consideration. 
I  shall  do  so,  because  I  am  clear  that,  upon  one  ground  alone, 
which  an  answer  may  meet,  a  temporary  injunction  should 
issue.  This  ground  is  the  fact  that  some  of  the  assessments, 
of  which  payment  is  required  as  a  condition  of  redemption^ 
include  not  only  other  lands  of  the  complainant,  besides  the 
two  pieces  in  dispute,  but  also  lands  which  the  complainant 
does  not  own.  No  reason  is  suggested,  and  I  am  unable  to 
see  what  good  reason  can  exist,  why  the  complainant  should 
be  compelled  to  submit  to  this  demand.  Upon  the  face  of  it, 
it  is  unreasonable  and  oppressive.  It  is  charged  by  the  bill, 
and  supported  by  the  affidavit,  and  must,  for  this  application, 
be  taken  as  true. 

It  was  urged  on  behalf  of  the  city,  that  the  complainants 
tender  was  to  the  wrong  city  official.  This  seems  to  be  true, 
but  it  is  an  objection  that  ought  not  to  prevail  under  the  fiwts 
as  they  appear.  The  tender  was  to  the  comptroller,  instead 
of  the  treasurer.  The  complainant  is  ready  to  pay,  and  his 
tender  was  not  declined  for  the  cause  that  the  official  to  whom 
it  was  made,  was  not  the  proper  one  to  receive  it.    I  thiols 
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the  city  must  be  held  to  have  refused  to  allow  the  complainant 
to  redeem,  except  upon  illegal  terms.  The  effect  of  the  exe- 
■<mtion  and  recording  of  the  declaration  of  sale  will,  under  the 
provisions  of  the  charter  and  the  general  law  respecting  deeds 
of  that  description,  be  an  injury  for  which  no  adequate  remedy 
will  exist  at  law. 

I  shall  advise  that,  upon  tender  by  complainant  to  the  city 
treasurer  of  the  amount  due  on  the  sewer  assessment,  for  prin- 
cipal, interest,  and  costs,  and  the  treasurer's  refusal  to  accept 
it,  and  to  give  a  certificate  of  redemption,  an  injunction  issue 
in  pursuance  of  the  prayer  of  the  bill. 


Kline  vs.  McGuckin  and  others. 

IfVhere  a  mortgage  in  shown  to  be  an  open  one,  the  holder  of  it  can  re- 
cover nothing  but  what  is  proveil  with  reasonable  certainty  to  be  due. 
Doiibtd  and  indeBniteness  should  work  against  the  mortgagee  and  not  in  his 
favor.     The  burden  of  proof  is  on  him. 


Mr.  J.  N.  VoorheeSy  for  complainant. 
3Ir.  W,  J.  ilagie,  for  defendants. 

The  Vice-Chancellor. 

By  a  decree  heretofore  made  in  this  suit,  pursuant  to  the 
opinion  in  9  C  E.  Green  412,  a  deed  of  conveyance  absolute 
on  its  face,  bearing  date  April  23d,  1860,  and  made  by 
Edmund  B.  McGuckin  to  his  brother,  James  B.  McGuckin, 
was  adjudged  to  be  a  security  in  the  nature  of  a  mortgage. 
The  amount  due  on  it  did  not  sufficiently  appear,  and  leave 
was  therefore  given  to  the  parties  to  produce  further  evidence 
in  regard  to  it.  Two  of  the  witnesses  originally  examined 
liave  been  recalled,  and  the  settlement  of  the  amount,  which 
iias  been   for  some  time  suspended  with  the  expectation  of 
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other  witnesses  being  produced^  is  now  submitted  for  decision. 
without  argument. 

The  evidence  before  me  is  general  and  indeterminate.  The 
case  is  one  where  doubts  and  uncertainties  should  operate 
against  the  mortgagee  and  not  in  his  favor.     His  mortgage 
is  an  open  onc^  and  he  is  entitled  to  recover  nothing  under  it, 
except  what  is  affirmatively  made  to  appear  with  reasonable 
certainty  of  proof.     His  inability   to  establish  the  amount 
with  accuracy^  is  attributable  to  his  own  carelessness  or 
neglect.      The  general  estimates   made  by  himself  and  his 
brother-in-law,  Sherwood,  both  of  whom  are  interested  par- 
ties, are   not  supported   by   the   testimony   of  his  brother, 
Edmund  B.,  whose  interest  in  the  result,  as  the  case  stands,  is 
less  influential  than  theirs.     It  is  clear  that  an  indebtedness 
did  exist  at  the  date  of  the  deed,  and  the  best  judgment  I  can 
form  is,  that  it  may  be  justly  fixed  at  that  time  at  the  sum  of 
$2000.     That  it  was  not  less  than  this,  appears  from  the  tes- 
timony of  £<1mund,  and  though  the  testimony  of  James  and 
Sherwood  makes  it  nearly  twice  as  much,  I  should  not  feel 
warranted,  in  view  of  the  character  of  the  proofs,  in  advising 
a  decree  for  more  than  the  amount  above  named.     The  error, 
if  any,  ought  to  be  against  the  mortgagee. 

I  will  advise  that  the  complainant  be  allowed  to  redeem, 
by  the  payment  of  $2000,  with  interest  from  the  date  of  the 
deed,  or  to  sell  the  premises  under  his  foreclosure  suit,  subject 
to  the  lien  of  the  deed  thus  defined. 


Close  vs.  Close. 

In  fixing  a  yearly  siira  for  alimony,  after  final  decree  for  divorce  from 
bed  and  board,  the  large  and  valuable  real  estate  of  the  husband  ought  oot 
to  be  regarded  as  an  ordinary  farm,  in  judging  of  his  faculties.  The  de- 
fendant should  be  called  on  to  change  the  character  of  the  property  in 
which  his  wealth  is  invested,  if  such  change  is  requisite,  to  make  suitable 
provision  for  his  wife,  driven,  by  his  extreme  cruelty,  from  his  hoiue. 


OCTOBER  TERM,  1874.  435 


Close  V,  Close. 


Jfr.  C.  Parker,  for  complainant. 
Mr.  C.  jBT.  WinfielJy  for  defendant. 

The  Vice-Chancellor. 

The  complainant  having  obtained  a  decree  of  divorce 
against  her  husband^  from  bed  and  board,  on  the  ground  of 
his  extreme  cruelty,  it  was  referred  to  me  to  advise  what 
order  should  be  made  touching  the  custody  of  the  infant  chil- 
dren and  alimony.  The  proofs,  prior  to  the  decree,  were 
directed  to  be  considered  by  me,  as  well  as  other  proofs  to  be 
taken.  The  parties  themselves,  and  the  witnesses  produced 
by  them,  have  been  examined  before  me,  and  testimony  has 
also  been  taken  out  of  the  state  by  commission. 

The  parties  were  married  in  1846.  The  bill  of  complaint 
was  filed  in  October,  1870.  A  few  weeks  prior  to  that  date 
the  complainant  was  compelled  to  leave  her  husband's  house, 
with  an  infant  child  about  four  mouths  old.  She  was  the 
mother,  by  him,  of  nine  children,  then  living,  of  whom  the 
eldest,  a  daughter,  was  about  twenty-three  years  old.  The 
complainant  had  no  estate  of  her  own.  Her  husband  was 
possessed  of  a  large  property,  and,  for  about  ten  years,  had 
been  living  in  Bayonne,  near  to  Jersey  City.  He  was  a 
retired  man  of  business.  The  larger  part  of  his  property 
consisted  of  the  tract  of  land  on  which  they  were  living,  being 
about  forty  acres,  and  so  situated  as  to  be  capable  of  division 
into  building  lots.  It  had  risen  greatly  in  value  since  it  was 
purchased,  and  is  shown  by  the  proofs  to  be  worth  now,  at  a 
low  valuation,  the  sum  of  $150,000.  It  is  shown  by  the 
proofs  to  be  saleable  in  larger  or  smaller  parcels,  for  good 
prices,  if  the  owner  were  willing  to  sell.  Besides  this  pro- 
perty, the  defendant  is  possesse<l  of  an  interest  in  a  cemetery, 
in  the  city  of  Washington,  from  which  he  derives  an  income, 
yearly,  of  several  thousand  dollars.  I  think,  from  the  evi- 
dence, that  his  yearly  income  from  this  source  may  be  put  at 
$4000,  at  the  least. 
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An  order  was  made  by  Chancellor  Zabriskie,  a  few  months 
after  the  filing  of  the  bill,  and  after  testimony  and  argument, 
by  which  the  defendant  was  directed  to  pay  to  the  complain- 
ant, for  alimony  pendente  lite,  the  sum  of  $25  per  week.  The 
defendant  has  neglected  to  pay  this  weekly  sum  since  March 
4th,  1874.     The  final  decree  of  divorce  was  obtained  in  July, 
1874.     It  appears,  I  think,  quite  clearly,  from  the  evidence, 
that  the  defendant  is  so  managing  his  property — allowing  it  to 
become  so  circumstanced  as  to  enable  him  to  offer  plausible 
objections  to  the  payment  of  anything  for  alimony.     The  only 
difficulty  I  have  had  in  fixing  upon  a  sum  for  permanent 
alimony,  grows  out  of  the  condition  and  character  of  his  estate. 
But  I  am  satisfied  that  the  situation  in  which  he  has  brought 
it,  or  designedly  suffered  it  to  be,  cannot  be  allowed  to  defeat 
the  manifest  justice  of  the  case,  in  respect  to  the  complainant 
and  the  children,  whose  custody  should  be  given  her.   In 
judging  of  his  faculties,  his   large  and  saleable  real  estate 
ought  not  to  be  regarded  as  an  ordinary  farm.     I  think  it 
plainly  a  case  where  the  defendant  should   be  called  on  to 
change  the  character  of  the  property  in  which  his  wealth  is, 
to  a  great  extent,  invested.     If  he  were  to  do  so,  his  income 
would  be  adequate  to  a  very  liberal  provision  for  himself  and 
the  complainant  and  the  minor  children,  however  the  custody 
of  the  latter  might  be  apportioned.     In  this  view,  and  having 
regard  to  the  facts  of  this  case,  as  disclosed  by  the  evidence, 
I  shall  advise  that  the  complainant  be  decreed  to  have  the 
custody  of  two  of  the  children,  in  addition  to  tlie  youngest 
child  now  in  her  charge.     The  two  children,  whose  welfiire 
calls  strongly,  in   my  judgment,  for  the  society  and  care  of 
their  mother,  are  the  younger  daughters,  Annie  and  Eva,  aged, 
respectively,  about  twelve  and  ten  years.     There  is  no  need 
of  referring  specially  to  the  evidence  to  exhibit  the  probable 
influence  upon  these  children,  of  their  father^s  temper  and 
habits.     There  can  be  no  doubt  that  such  influence  would  be 
highly  unfavorable. 

As  permanent  alimony  for  the  mother  and  for  the  children 
I  advise  the  yearly  sum  of  $3000,  payable  monthly.    This 
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sum  is  to  cover  all  her  and  their  expenses^  and  to  provide  for 
their  nurture  and  education,  as  long  as  the  order  directing  it 
shall  be  in  force.  I  think  the  mother,  being  expelled  from 
her  husband's  house,  where  her  other  children  still  are,  should 
be  so  provided  for  that,  by  economy  suited  to  her  husband's 
means^  she  may  receive  visits  from  all  her  children,  and  that 
she  ought  not  to  be  limited  to  an  allowance  that  would  pro- 
hibit her  from  a  reasonable  enjoyment  of  their  society.  Look- 
ing to  all  the  facts  of  the  case,  my  judgment  is  that  the  above 
yearly  sum  is  by  no  means  too  large.  The  order  should  pro- 
vide, in  usual  terms,  for  a  modification  of  the  allowances,  as 
future  exigencies  may  arise. 

The  order  will  contain,  also,  the  customary  provisions  in 
respect  to  the  methods  of  its  enforcement.  Should  the  defend- 
ant desire  to  make  sale  of  any  part  of  his  lands,  or  to  raise 
money  by  mortgaging  them,  the  willingness  of  the  complain- 
ant to  execute  the  conveyances  will,  of  course,  be  requisite  to 
enable  him  to  carry  out  such  purposes.  Should  such  willing- 
ness be  wanting,  it  would  furnish  ground  to  ask  for  a  change 
^f  the  order  now  advised.  In  respect  to  the  unpaid  weekly 
sums,  since  March  last,  I  do  not  now  advise  any  order  adjudg- 
ing the  defendant  to  be  in  contempt. 


CA-SES 


ADJUDGED  IN 
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MoTT,  trustee,  vs.  E.  Mercer  Shreve, 

The  complainant  took  a  decree  for  sale  of  the  mortgaged  premiMs  lo 
raise  the  interest  due  on  the  mortgage,  and  coets  of  Bait.  The  principal 
was  not  due.  The  decree  provided  for  the  sale  of  the  premises  to  ni^e  the 
interest  and  costs,  and  that  the  mortgage  stand  as  a  lien  for  the  payment  of 
the  principal,  with  the  interest  to  become  due  thereon,  according  to  the 
condition  of  the  bond.  The  complainant  purchased  the  property  at  the 
sale  under  the  execution,  and  subsequently  applied  to  be  relieved  from  his 
bid,  on  the  ground  of  surprise ;  that  he  was  not  aware  that  in  purchasing  the 
property,  he  would  extinguish  his  mortgage.    Application  refused. 


Motion  to  relieve  complainant  from  bid  at  sheriff's  sale, 
and  to  open  and  amend  the  final  decree  in  the  cause,  and  to 
amend  the  execution. 

Mr.  F.  Kingman,  for  the  motion. 

Mr.  E.  Mercer  Shreve,  contra. 

The  Chancellor. 

The  complainant  applies  to  be  released  from  his  pordiase 
of  the  mortgaged  premises  at  the  sale  under  the  execotion 
issued  in  this  cause,  and  for  an  amendment  of  the  final  decree 
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and  execution,  so  as  to  provide  for  the  sale  of  the  premises 
to  pay  and  satisfy  the  principal  of  the  mortgage  and  all  in- 
terest due  thereon.     The  occasion  of  this  application  is,  that 
by  consent  of  the  solicitor  of  the  complainant  and  the  defend- 
ant^ E.  Mercer  Shreve,  the  obligor  and  mortgagor,  and  the 
consequent  direction  of  the  former,  the  master,  by  his  report, 
dated  January  23d,  1874,  after  reporting  the  amount  due  to 
the   complainant  for  interest,  ($3150,)  on  the  mortgage,  and 
that  the  mortgaged  premises  were  so  situated  that  there  could 
not  be  a  sale  of  part  thereof  to  raise  the  interest,  (the  principal 
of  the  mortgage  was  not  due,  and  will  not  be  till  April  15th, 
1877,)  and  costs,  without  great  prejudice  to  the  remainder  of 
the  property,  certified  that  the  solicitor  of  the  complainant 
had  appeared  before  him  and  stated  that  the  complainant's 
bill  had  been  filed  and  the  suit  instituted  to  raise  and  compel 
the  payment  only  of  the  interest  money,  which  had  accrued 
and  become  payable  on  the  mortgage ;  that  the  principal  was 
not  demanded  or  required,  and  that  under  the  circumstances 
of  the  case,  the  complainant  desired  that  the  mortgaged  prem- 
ises should  be  sold  to  raise  tgid  pay  the  interest  money,  which 
^was  then  due  and  payable,  leaving  the  mortgaged  premises 
subject  to  the  lien  of  the  mortgage  to  secure  the  payment  of 
the  principal  sum  of  $30,000,  with  the  interest  to  grow  due 
thereon,  according  to  the  condition  of  the  bond.     The  master 
thereupon  reported  that  in  his  opinion,  it  was  just  and  reason* 
able  that  the  mortgaged  premises  be  sold  to  raise  and  satisfy 
the  interest  money  then  due,  with  costs,  and  that  the  mort- 
gage stand  as  a  lien  for  the  payment  of  the  principal  with  the 
interest  to  become  due  thereon,  according  to  the  condition  of 
the  bond.     On  the  27th  day  of  January,  1874,  a  final  decree 
was  made  in  the  cause  in  accordance  with  the  recommendation 
of  the  master,  and  directing  that  the  mortgaged  premises  be 
sold  accordingly.     The  decree  contained  a  personal  decree  for 
deficiency  against  the  defendant,  Mr.  Shreve.     A  writ  of 
fieri  fcunas  was  issued  to  the  sheriff  of  Mercer,  in  conformity 
with  the  directions  of  the  decree,  commanding  him  to  make 
sale  of  the  premises,  subject  to  the  principal  of  the  mortgage 
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and  the  interest  to  accrue  thereon,  according  to  the  condition 
of  the  bond,  to  raise  the  interest  reported  due,  with  the  costs. 
Under  this  writ,  the  sheriff  set  up  the  premises  for  sale  with 
due  proclamation,  to  apprise  all  persons  desiring  to  purchise, 
that  the  purchaser  would  buy  the  premises  subject  to  the 
principal  of  the  mortgage  and  the  interest  to  accrue,  according 
to  the  condition  of  the  bond,  and  after  various  bids,  the  prem- 
ises were  struck  off  and  sold  to  the  complainant,  who  was  the 
highest  bidder,  at  $2200.     He  signed  an  acknowledgment  of 
his  purchase,  and  gave  his  check  for  the  deposit  required  by 
the  conditions  of  the  sale.     Afterwards,  he  became  dissatisfied 
with  the  purchase,  and  directed  the  sheriff  to  re-advertise  the 
premises  and  re-sell  them.     Mr.  Shreve  thereupon  applied  to 
this  court  to  restrain  the  sheriff  from  re-selling  the  propertr. 
The  application  was  granted.     The  complainant  now  asks,  as 
before  stated,  to   be   released   from   his   bid,  and   that  the 
decree  and  execution  may  be  amended,  so  as  to  provide  for 
the  sale  of  the  whole  of  the  mortgaged  premises,  to  raise  the 
principal  with  the  interest  reported  to  be  due,  and  costs. 

The  complainant  alleges  that  when  he  purchased  the  prop- 
erty he  was  not  aware  that,  by  his  purchase,  he  would  merge 
his  mortgage  ;  and  he  insists  that  the  decree,  as  it  stands,  is 
not  lawful,  because  it  is  not  in  conformitv  with  the  sixtr- 
seventh  section  of  the  chancery  act.  NLc.  Dig.  114.  iJerw- 
ion,  tit.  Chancery y  §  74. 

It  appears  by  the  testimony  taken  in  this  matter,  that  the 
complainant's  solicitor  bid  for  him,  in  his  presence,  through- 
out the  sale.  As  before  stated,  the  complainant  signed  an 
acknowledgment  of  his  purchase,  and  gave  his  check  for  the 
required  deposit.  His  solicitor  and  he  both  must  be  pre- 
sumed to  have  been  aware  of  the  effect  of  the  purchase  of  the 
property  by  the  complainant,  that  it  would  extinguish  the 
mortgage.  What  other  result  could  have  been  expected  or 
anticipated  ?  The  complainant  caused  the  property  to  be 
set  up  for  sale,  subject  to  the  principal  and  interest  to 
become  due  on  his  mortgage.  He  says  in  his  petition,  that 
he    knew   the    property    was    to   be    sold    subject  to  llw 
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principal  of  his  mortgage.  In  his  testimony  he  says,  that 
the  property  was  put  up  by  the  sheriff,  to  be  sold  subject  to 
the  mortgage  of  $30,000,  and  that  it  was  so  announced  at  the 
time  of  the  sale.  If  a  stranger  had  bought  the  property,  he 
would  have  taken  it  subject  to  an  equitable  lien  in  favor  of 
the  complainant  for  th^e  amount  of  the  principal  and  the 
interest  to  accrue  thereon.  The  mortgage,  however,  would 
bave  been  gone,  for  the  purchaser  would  have  acquired,  by 
bis  purchase,  all  the  interest  of  the  mortgagor  and  mortgagee. 
But  when  the  complainant  himself  became  the  purchaser,  the 
incumbrance  was  merged  in  the  legal  estate  he  acquired  by 
the  sale,  and  the  debt  was  in  equity  extinguished.  Cox  v. 
Wheder^  7  Paige  248.  The  complainant  cannot  be  relieved 
from  his  bid  on  the  ground  of  his  ignorance  of  the  effect  of 
his  purchase.  His  solicitor,  in  his  testimony,  says  the  last  bid 
previous  to  the  one  on  which  the  property  was  struck  off,  was 
$2100,  and  thereupon  he  bid  $2200.  He  says  it  had  not,  so 
far  as  he  knows,  and  as  he  believes,  entered  into  the  mind  of 
either  himself  or  the  complainant,  that  the  latter  should 
become  the  purchaser,  and  that  he  thought  there  would  be  no 
danger  in  bidding ;  that  Mr.  Shreve  would  see  that  the  prop- 
erty brought  the  amount  of  the  decree,  or  near  it.  It  was  no 
part  of  the  duty  of  either  of  these  gentlemen,  the  counsel  or 
his  client,  to  secure  a  good  price  for  the  property  by  puffing. 
Xor  can  I  amend  the  decree.  It  was  made  by  consent — by 
arrangement  between  the  solicitor  of  the  complainant  and  Mr. 
Shreve.  Their  correspondence  which  led  to  it,  is  before  me. 
It  shows,  as  does  the  master's  report,  that  the  decree  was 
made  deliberately. 

The  section  of  the  chancery  act  above  referred  to,  provides 
that  when  a  decree  of  this  court  shall  be  made  for  the  sale  of 
mortgaged  premises,  where  the  whole  sum  secured  by  the 
mortgage  is  not  due,  either  for  non-payment  of  any  portion 
or  installment  of  the  debt  or  demand  intended  to  be  secured 
by  the  mortgage,  or  the  non-payment  of  interest  due,  or  both, 
if  it  shall  appear  to  the  court  that  a  part  of  the  mortgaged 
premises  oannet  be  sdd  to  satisfy  the  amount  due,  without 
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material  injury  to  the  remaining  part  of  the  mortgaged  prem- 
ises, and  that  it  is  just  and  reasonable  that  the  whole  of  the 
mortgaged  premises  should  be  sold  together,  it  shall  and  mav 
be  lawful  for  the  court  to  decree  a  sale  to  be  made  of  the 
whole  of  the  mortgaged  premises,  &c.  The  argument  of  the 
complainant's  counsel  is,  that  the  mode  thus  pointed  oat 
must  be  adopted  in  all  cases  within  the  description,  and  that, 
therefore,  it  was  not  competent  for  the  court  to  make  the  de- 
cree made  in  this  case,  but  it  was  obligatory  on  the  court  to 
order  the  whole  of  the  mortgaged  premises  sold.  The  statute 
in  question  is  permissive  in  its  terms.  It  obviously  does  not 
preclude  the  court  from  making  a  decree  by  consent  of  th€ 
parties  in  interest,  for  the  sale  of  mortgaged  premises  in  any 
different  method  from  that  designated  therein.  In  this  case, 
the  complainant  is  not  in  a  position  to  claim  the  protection 
of  the  court  as  agamst  the  decree.  He  was  not  deceived ;  he 
was  not  even  inopa  consilii.  His  counsel  conducted  the  cor- 
respondence, and,  as  appears  by  the  master's  report,  controlled 
the  action  of  the  master ;  obtaining  from  him  the  recommen- 
dation that  the  decree  be  made  for  the  sale  of  the  property  to 
raise  the  interest,  subject  to  the  encumbrance  of  the  principal 
and  the  interest  to  become  due.  His  counsel  drew  the  decree, 
and  it  appears  to  have  been  drawn  carefully.  No  fraud  is 
suggested.  By  the  sale  under  the  decree,  if  a  stranger  had 
become  the  purchaser,  the  complainant  would  not  only  have 
obtained  payment  of  so  much  of  the  interest  due  as  the  net 
proceeds  of  the  sale  would  have  paid,  but  would  have  obtained 
additional  security  for  the  payment  of  the  money,  subject  to 
the  lien  for  which  the  property  was  sold,  for  the  purchaser 
would  have  become  liable  for  the  payment  of  the  debt  which 
he  would  have  been  held  to  have  assumed.  The  complain- 
ant, having  chosen  to  buy  the  property  himself,  has  all  the 
advantages  of  the  purchase.  He  has  taken  the  property  in 
payment  of  the  mortgage  debt  and  all  the  interest  accrued 
and  to  accrue  on  it,  except  the  amount  of  interest  reported 
due  and  not  raised  by  the  sale,  for  which  he  will  be  at  Ubertj 
to  look  to  his  personal  decree  for  deficiency  agtioBt  Mr. 
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Shreve.  It  appears  that  there  were  several  bids  at  the  sale, 
and  that  there  was  one  person,  as  before  stated,  who  was 
willing,  as  his  bid  showed,  to  give  $2100  for  the  property, 
subject  to  the  principal  of  the  mortgage  and  the  interest  to 
accrue  thereon.  The  complainant  was  not  willing  to  permit 
him  to  purchase  the  property  at  that  price,  but  himself  bid  a 
greater  one.  Since  the  sale,  the  property  may  have,  and 
probably  has,  depreciated  in  value.  These  considerations  are, 
in  themselves,  important,  and  would,  if  the  way  were  other- 
wise clear  to  granting  to  the  complainant  the  relief  he  seeks, 
prevent  the  court,  out  of  regard  for  the  rights  of  the  defend- 
ant, who  has  done  no  wrong,  and  is  not  charged  with  any 
manner  of  deceit,  from  according  it.  There  appears  to  me  to 
be  no  good  reason  for  opening  the  decree. 

The  petition  will  be  dismissed,  with  costs. 


Coffin  vs.  Loper  and  others. 

It  i»  the  practice  of  this  court  to  stay  waste  between  tenants  in  common, 
in  special  cases,  among  which  is  the  pendency  of  a  suit  for  partition. 


In  partition.  On  bill  and  answer.  Motion  to  dissolve 
injunction. 

Jfr,  W.  E.  Potter,  for  the  motion. 
Mr.  P.  L.  Voorhees,  contra. 

The  Chancellor. 

The  bill  is  filed  for  the  partition  of  a  tract  of  cedar  swamp 
in  Gloucester  county,  of  which  the  complainant  claims  to  €wn 
three-sevenths  in  fee*  It  also  prays  an  injunction  to  restrain 
the  defendants  from  cutting  the  timber  off  the  property.  It 
alleges  that  the  defendants  are  the  owners  of  the  remaining 
four-sevenths  of  the  land.    The  answer  wholly  denies  the 
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complainant's  title,  and  claims  that  the  defendants  are  the 
lawful  owners  of  the  whole  property.     It  admits,  that  at  the 
filing  of  the  bill,   the  defendants  intended   and  had  taken 
measures  to  sell  off  all  the  timber  on  the  tract.     The  defend- 
ants now  move  to  dissolve  the  injunction.     They  insist  that 
on  the  case  made  by  the  bill,  it  cannot  be  sustained ;  that  this 
court  will  not,  according  to  its  established  practice,  allow  an 
injunction   to  stay  waste  between  tenants  in  common,  unle» 
there  is  danger  that  the  estate  will  be  so  injured  that  damage* 
will  not  compensate  for  the  waste,  or  on  proof  that  the  tenant, 
whom  it  is  sought  to  enjoin,  is  insolvent.     The  injunction  Ib 
this  case  was  issued  to  stay,  pendente  lite,  threatened  waste, 
which  it  appears  by  the  answer,  woald  have  extended  to  th« 
stripping  of  the  property  of  all  the  timber  on  it,  and  it  ap- 
peared on  the  argument,  by  the  admission  of  counsel,  that  the 
land  without  the  timber,  is  of  but  very  little  value.    It  is 
manifest  that  the  exercise  of  the  restraining  power  of  the 
court   is  peculiarly  proper  under  circumstances  such  as  this 
case  presents,  and  which  it  presented  at  the  filing  of  thebill- 
It  is  the  practice  of  the  court  to  stay  waste  between  tenants 
in  common  in  special  cases^  among  which  is  the  pendency  of 
a  suit  for  partition.   Obert  v.  Obai,  1  Ilakt.  Ch.  397 ;  JToir^ 
ley  V.  Clowes,  2  Johns,  Ch,  122  ;  Kerr  on  Injunctions  258,  § 
5 ;  Hilliard  on  Injunctions  354.     The  granting  of  the  injunc-^ 
tion   in  the  present  case,  was  also  within   the  equity  of  th^ 
statute  providing  that  in  any  action  in  which  the  right  to 
real  estate,  or  to  goods  and  chattels,  is  in  controversy,  th^ 
court  or  any  judge  thereof,  may  make  an  order  for  the  prc?^ 
tection  of  the  property  in  controversy,  from  waste,  destnictia** 
or  removal  beyond  the  jurisdiction  of  the  court,  upon  satisfac- 
tory proof  being  made  of  the  necessity  for  such  order,  and  ma/ 
enforce  such  order  by  attachment  for  contempt.     Hevision,  tU- 
Practice  of  Law,  §  286.     See  also  the  learned  Note  A  to  TFW 
V.  Walka^,  2  Green's  Ch.  279.     In  view  of  the  denial  of  ii^ 
complainant's  title,  the  suit  must  be  stayed.     The  bill  willl^ 
retained  to  afford  him  an  opportunity  to  establish  his  title  it 
law,  which  he  will  be  required  to  do  without  onneoeMT 
delay.    In  tbe  meanl\tiie)  tV\^  \u^\iaction  will  be  zeiained. 
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Stone  vs.  Stone. 

1 .  An  acknowledgment  of  sen'ice  of  a  copy  of  the  citation  in  a  divorce  suit 
18  not  evidence  of  a  legal  sen'ice,  to  give  the  court  jurisdiction  where  the 
defendant  docs  not  appear.  There  should  be  evidence  of  the  service  of  a 
copy  of  the  jwtition  also. 

2.  In  a  suit  for  divorce  for  desertion,  the  desertion  must  appear  from  the 
facts  sworn  to. 


Petition  for  divorce  on  the  ground  of  desertion. 

The  Chancet.ix)r. 

The  petition  alleges  that  the  parties  to  this  suit  lived 
together  after  their  marriage,  in  1844,  for  about  seven  years, 
and  until  the  month  of  May,  1862,  when  the  defendant  de- 
serted the  petitioner,  and  left  the  state,  as  the  latter  has  under- 
stood and  believes;  that  the  defendant  has  since  then  lived 
in  Newark,  in  this  state,  for  a  short  time,  but  not  with  the 
petitioner,  who  was  then  residing  at  her  usual  place  of  abode, 
in  Dover,  in  the  county  of  Morris ;  that  he  did  not  come  to 
the  place  where  she  lived ;  that  his  residence,  at  the  time  of 
filing  the  petition,  was  not  precisely  known  to  her,  except  as 
she  was  informed,  and  believed  that  he  was  living  in  adul- 
tery, in  Philadelphia.  The  petition  w^as  filed  on  the  13th  of 
August,  1874.  The  citation  was  issued  on  the  next  day.  It 
appears,  by  an  acknowledgment  endorsed  on  the  writ,  and 
signed  by  the  defendant,  that  a  copy  of  the  citation  w^as  served 
on  him  on  the  twenty-second  of  the  same  month  of  August. 
No  copy  of  the  petition  was  served  on  him.  The  service, 
therefore,  was  not  complete,  and  is  invalid.  The  defendant 
did  not  appear  in  the  suit.  The  order  for  proofs  was  irregu- 
lar, and  could  not  be  sustained. 

The  proof  in  the  case,  however,  does  not  sustain  the  charge 
of  desertion.  The  principal  testimony  is  that  of  the  petitioner. 
She  and  her  daughter  were  the  only  witnesses,  and  the  proof 

Vol.  X,  2  f 


446  CASES  IN  CHANCERY. 

Stone  V.  Stone. 

of  the  alleged  desertion  rests  wholly  on  their  testimony.  The 
petitioner  testifies  that  the  defendant  was  in  Dover,  in  the 
winter  of  1870,  engaged  at  work  in  the  car  factory,  near  that 
place ;  that  he  remained  there  six  months ;  that  part  of  the 
time  he  lived  with  her  as  her  husband,  and  the  rest  of  the 
time  he  boarded  with  her;  that  he  left  Dover  in  May,  1869; 
(she  probably  intended  to  say  1870 ;)  that  the  reason  of  his 
leaving  was  that  a  woman  came  there  from  Philadelphia,  to 
obtain  support  from  him  for  a  child  which  she  had  had  by 
him ;  that  he  made  a  satisfactory  arrangement  with  the 
woman  for  the  support  of  the  child,  and  she  lefl  town ;  that 
this  settlement  was  made  in  the  early  part  of  April,  1869,  and 
the  defendant  Icfl  Dover  in  May,  following ;  that  when  he 
went  away  he  said  he  was  going  to  New  York,  and  that,  since 
then,  he  has  not  lived  with  the  petitioner ;  that  he  has  con- 
tributed nothing  to  her  support  since  he  lefl  Dover,  in  May, 
1869,  and  that  she  has  heard  from  his  mother  that  he  lived 
in  Orange,  in  this  state,  part  of  one  summer,  sinoe  then.  She 
says  he  visited  Dover  on  the  4th  of  July,  1874;  that  on 
that  occasion  he  called  at  her  house  and  asked  to  seebb 
grandchild,  who,  with  its  mother,  their  daughter,  lived  with 
the  petitioner,  and  that  he  made  no  errand  to  see  the  peti- 
tioner, and  that  that  is  the  only  time  she  has  seen  him  since 
he  left.  The  daughter  testifies  that  the  defendant  left  Dover 
in  the  spring  of  1870;  that  he  returned  to  Dover  on  the 
4th  of  July,  in  that  year ;  that  he  came  to  see  her  and  her 
child,  and  not  the  petitioner ;  that  he  came  again  on  the 
4th  of  July,  1874,  to  see  the  witness  and  her  child,  and 
that  he  has  not  been  in  Dover,  to  her  knowledge,  since  the 
last  date. 

In  all  this  there  is  no  proof  of  desertion.  There  is  no  evi- 
dence of  any  desire,  on  the  part  of  the  petitioner,  that  her 
husband  should  live  with  her.  .  She  has  made  no  effort  to 
that  end.  Nor  does  it  appear  that  she  was  willing  to  live 
with  him.  The  testimony  would  be  consistent  with  the  tlieoiy 
that  she  refused  to  live  with  him.  He  returned  to  his  iamilj 
as  lately  as  the  4th  of  July,  1874.    Thej  say  he  oame  to 
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see  his  grandchild,  and  "made  no  errand"  to  see  his  wife, 
but  what  reception  he  met  with/ on  the  occasion  does  not 
appear.  For  aught  that  appears  in  the  testimony,  the  defend- 
ant was  desirous  of  living  with  his  wife  during  the  time  of 
his  absence  from  her.  The  witnesses  must  have  known  not 
only  the  circumstances  of  the  alleged  desertion,  but  also  as  to 
the  willingness  or  indisposition  of  the  defendant  to  live  with 
the  petitioner.  They  have  not  testified  as  to  either  of  those 
matters. 

The  master  has  not  observed  the  provision  of  the  one  hun- 
dred and  fifty-ninth  rule,  that  in  divorce  suits  based  on 
desertion,  the  master  shall  examine  into  and  report  the  facts 
and. circumstances  under  which  the  desertion  took  place,  and 
the  reasons  which  caused  or  pix)voked  it,  if  the  same  can  be 
ascertained. 

The  decree  of  divorce  will  be  denied,  and  the  i>ctition  dis- 
missed. 


Raymond  vs.  Post  and  others. 

1.  In  examining  a  lien  claim  alleged  to  be  a  cloud  upon  title,  the  court 
will  not  admit  extrinsic  evidence  in  aid  of  the  claim,  but  will  examine 
the  record  evidence  only. 

2.  Where  a  lien  claim  was  filed  after  the  commencement  of  a  suit  in  this 
court  to  foreclose  a  mortgage  which  was  on  the  land  before  the  work  wan 
done  or  materials  provided  for  which  the  lien  was  claimed,  and  the  lien 
claimants  were  not  made  parties  to  the  suit,  and  did  not  apply  to  be  made 
parties,  the  claim  was  held  to  be  cut  off  by  virtue  of  tlie  proviKions  of  tlie 
"act  relating  to  the  Court  of  Chancery,"  (PampL  X.,  1870,  p.  40,)  by  sale 
under  the  foreclosure. 

3.  The  act  "  to  compel  the  determination  of  claims  to  real  estate  in  cer- 
tain cases,  and  to  quiet  the  title  to  the  same,"  (Pamph,  L.,  1870,  p,  20,) 
applies  to  a  lien  claim. 

On  final  hearing  on  pleadings  and  proofs. 
Jfr.  S.  B.  JBanaom,  for  complainant. 
Mr.  John  Hopp&f  for  defendants. 
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The  CiiANCKr.LOR. 

The  bill  in  this  cause  is  fileil  for  a  perpetual  injunctiou  to 
restrain  the  defendants  from  selling,  under  an  execution  on  a 
judgment  under  a  mechanic's  lien  claim,  certain  premises, 
part  of  the  Holsman  or  Santiago  Park  property,  in  Bergen 
county,  purchased  by  the  complainant  at  sheriff's  sale,  under 
a  foreclosure  in  this  court.     It  also  prays  that  the  judgment 
may  be  dwTeed  to  be   no   lien   on   the  property  described 
therein,  and   that   the  complainant's   title   to  the  premises 
described  in  the  lien  judgment  may  be  quieted  and  cleared  of 
all  doubts  and  disputes  concerning  the  same.     The  following 
are  the  facts  on  which  the  prayer  of  the  bill  is  based:    On 
the  2oth  of  September,  1867,  Francisco  J.  Montego  was  the 
owner  of  the  Santiago  Park  proi>erty.     It  contained  about 
one  hundred  and  sixtv-nine  and  a-half  acres.     There  was  a 
mansion-house   upon    it.      On  that  day,  Montego  gave  to 
George  II.  Whipple  ten  mortgages  of  that  date  upon  the 
property,  eacii  for  §10,000,  with  interest,  to  secure  the  pay- 
ment of  §100,000,  with  interest.     These  mortgages  were  duly 
registered  in  the  Bergen  county  clerk's  oflSce,  on  the  day  of 
their   date.      Whipple   assigned   eight   of  them   to  George 
Griswold,  on    the   14th   of  October,   1867,  and   the  latter 
assigned  them  to  John  N.  Alsop  Griswold  on  the  13th  of 
May,  1 SG8.     Whipple,  on  the  14th  of  October,  1867,  assigned 
another  of  the  mortgages  to  the  University  of  the  City  of 
New  York,  and  on  the  same  day  assigned  the  remaining  one 
to  George  Griswold,    trustee.     Subsequently  to   giving  the 
mortgages  to  A\'hipple,  Montego  leased  the  premises  by  lease 
dated  January  25th,  1869,  to  Isaac  Herbert,  for  the  term  of 
four  years  from  the  1st  day  of  April,  1869.     On  the  12th  of 
March,  1869,  Montego  gave  to  the  firm  of  Thomas  J.  Owen 
<fe  Co.  a  mortgage  on  the  property,  to  secure  the  payment  of 
?35,000,  with  interest.     The  mortgages  to  Whipple  provided 
for  the  payment  of  the  interest  semi-annually,  and  that  if  any 
payment  of  interest  should  be  unpaid  for  sixty  days  after  it 
should  fall  due,  the  whole  of  the  principal  ef  the  mortage 
should   thereupon   be  due  and   payable.     The  half  year's 
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interest  which  fell  due  on  the  25th  of  March,  1870,  on  the 
eight  mortgages  held  by  him,  being  unpaid  for  sixty  days, 
John  N.  Alsop  Griswold,  on  the  12th  of  July,  1870,  filed  his 
bill  in  this  court  to  foreclose  those  mortgages,  making  Mon- 
t^o,  the  University  of  the  City  of  New  York,  George 
Griswold,  trustee,  Thomas  J.  Owen  &  Co.,  and  Herbert, 
parties  defendant  thereto.  A  decree  pro  confesso  was  entered 
in  that  suit  against  all  the  defendants,  on  the  20th  of  October, 
1870,  with  a  reference  to  a  master,  to  report  amounts  and 
priorities.  The  master,  on  the  7th  of  November,  1870,  re- 
ported that  there  was  due  to  the  complainant  in  the  suit, 
$86,268.90 ;  to  George  Griswold,  trustee,  $10,783.58  ;  to  the 
University  of  the  City  of  New  York,  $11,133.58;  and  to 
Thomas  J.  Owen  &  Co.,  $42,350— in  all,  $150,536.06.  On 
the  15th  of  November,  1870,  a  final  decree  was  entered,  con- 
firming the  report,  and  directing  that  the  premises  be  sold  by 
the  sheriff  of  Bergen,  to  pay  the  encumbrances.  Execution 
was  issued  accordingly,  on  the  20th  of  January,  1871.  On 
the  6th  of  May,  of  that  year,  the  sheriff  sold  the  property 
under  it  to  the  complainant  in  this  suit,  for  $142,000,  which 
the  complainant  jmid  in  cash.  On  the  23d  of  July,  eleven 
days  after  the  filing  of  the  bill  in  the  above  cause,  the  defend- 
ants in  this  suit  filed  their  claim  of  lien  under  the  mechanics' 
lien  law,  against  a  building  on  the  property,  with  a  curtilage 
of  about  five  acres.  The  lien  claim  states  that  the  claim  is 
for  the  payment  of  $2400,  with  interest  thereon  from  July 
30th,  1869,  which  debt,  it  declares,  was  contracted  by  Herbert, 
as  builder,  "  for  labor  performed,  and  materials  for  the  same, 
provided  by  them  within  one  year  last  past,  for,  and  in  the  erec- 
tion of,  an  addition  to  said  building,  by  doing  all  the  work 
thereof,  and  furnishing  the  materials  for  the  same."  The 
^^ owner"  was  stated  to  be  Montego,  who,  it  was  declared,  had 
an  estate  in  fee  simple  in  the  premises.  Herbert  was  stateil  to 
be  the  person  who  contracted  the  debt,  and  for  whom,  and  at 
whose  request,  the  work  and  materials  were  done  and  furnished. 
A  bill  of  particulars  was  given.  The  items  ran  from  April 
3d,  1869,  to  July  30th,  1869.     The  amount  of  the  bill  of 
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particulars  was  f5762.()5 — reduced,  by  credits,  to  $2400. 
None  of  the  items  in  the  bill,  except  the  last,  which  is  dated 
the  30th  of  July,  1869,  are  of  a  later  date  than  June  12th. 
The  items  under  date  of  July  30th,  are  two;  one  is  three 
hundred  and  six  feet  of  narrow  flooring — $13.77;  and  the 
other,  four  hundred  and  ninety-three  feet  of  narrow  ceiling— 
$22.19  ;  together,  $35.90.  The  summons  on  this  claim  was 
issued,  as  before  stated,  on  the  25th  of  July,  1870,  more  than 
a  year  after  the  date  of  all  the  items  in  the  bill  of  particulars, 
except  the  last.  Judgment  in  the  suit  was  entered  on  the 
12th  of  May,  1871,  against  Herbert,  as  builder,  and  the 
building  and  land  described  in  the  lien  claim,  for  $2699.55, 
including  costs.  A  special  writ  oi  fieri  facias  was  at  once 
issued  on  the  judgment,  directed  to  the  sheriff  of  Bergen,  who 
was  about  to  sell  the  premises  therein  described  under  it, 
when  the  injunction  issued  in  this  cause,  restraining  him  from 
so  doing,  was  served  upon  him. 

•  The  question  presented  is  whether  the  lien  claimed  by  the 
defendants,  is  valid  against  the  property  therein  described. 
It  may  be  stated  that  the  defendants  insist  that  Montego's 
consent  to  the  construction  of  the  building  on  the  premises, 
w^as  obtained  by  them  before  they  commenced  the  work.  The 
first  inquiry  is  as  to  whether  the  lien  claim  is  valid,  irrespec- 
tive of  the  effect  of  the  foreclosure  upon  it.  There  is  no 
allegatioli  cither  in  the  lien  claim  or  in  the  declaration  in  the 
suit  upon  it,  that  the  work  was  done  and  the  materials  fur- 
nished, pursuant  to  a  contract.  The  declaration  contains  the 
common  counts  only,  with  a  copy  of  the  particulars  contained 
in  the  lien  claim.  The  defendants,  indeed,  in  this  suit,  al- 
lege that  the  work  was  done  under  a  contract,  which  they 
produce  and  prove.  But  in  this  amtroversy,  the  record 
alone  must  speak.  The  question  here  is  between  the  lien 
claimants  and  a  purchaser  of  the  property,  who  at  the  tinaeof 
his  purchase,  was  ignorant  of  the  existence  of  the  Hen  daim. 
Extrinsic  proof  is  not  admissible  to  sustain  the  daim.  The 
court  must  judge  of  the  claim  in  such  a  controversy  as  thus 
by  an  inspection  of  it  and  of  the  record  of  the  ppooeedings 
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xipon  it.  Associates  of  the  Jersey  Co.  v.  Davison,  6  Dutcher 
415 ;  Bement  v.  Trenton  Locomotive  Co.y  2  Vroom  246;  S.  C. 
in  Error,  3  Vroom  513.  By  the  twelfth  section  of  the 
mechanics'  lien  law,  {Nix.  Dig.  574,)  it  is  enacted  that  no  debt 
shall  be  a  lien  by  virtue  of  that  act,  unless  a  claim  is  filed  as 
thereinbefore  provided  within  one  year  from  the  furnishing 
the  materials  or  performing  the  labor  for  which  such  debt  is 
due,  and  that  such  part  of  any  claim  filed,  as  may  be  for  work 
or  materials  furnished  more  than  one  year  before  the  filing  of 
the  same,  shall  not  be  recovered  against  the  building  or  land 
by  virtue  of  that  act ;  nor  shall  any  lien  be  enforced  by  virtue 
of  that  act,  unless  the  summons  in  the  suit  for  the  purpose, 
shall  be  issued  within  one  vear  from  the  date  of  the  last  work 
done  or  materials  furnished  in  such  claim ;  and  the  time  of 
issuing  such  summons  shall  be  endorsed  on  the  claim  by  the 
clerk  upon  the  sealing  thereof,  and  if  no  such  entry  be  made 
within  one  year  from  such  last  date,  such  lien  shall  be  dis- 
charged. Judging  this  lien  claim  by  its  contents,  the  build- 
ing and  land  were,  >vhen  it  was  filed,  discharged  from  the 
whole  of  the  demand  for  which  it  was  filed,  except  the  last 
item,  for  all  the  rest  of  the  materials  were  furnished  and  all 
the  work  done  more  than  a  year  before  the  claim  was  filed. 
The  defendants  insist  that  inasmuch  as  the  work  was  done 
and  materials  furnished  by  contract,  for  and  in  the  erection 
and  construction  of  a  building,  the  year  within  which  the 
claim  was  to  be  filed  and  summons  issued,  began  to  run  only 
from  the  time  when  the  building  was  completed.  But,  as 
before  stated,  extrinsic  evidence  that  the  work  was  done  under 
contract,  is  inadmissible.  Were  it  admitted,  there  is  no  proof 
in  the  cause  on  which  reliance  can  be  placed,  as  to  when  the 
building  was  finished.  John  P.  Post,  one  of  the  defendants, 
is  the  only  person  who  testified  on  the  subject,  and  the  only 
testimony  he  gave  on  this  point  was  in  his  cross-examination. 
It  is  far  from  satisfactory.  And  again,  it  appears  that  the 
contract  price  of  the  work  was  to  be  $5081,  while  the  amount 
of  the  demand  for  which  the  lien  claim  was  filed,  was  $5762.65. 
Nearly  |700  then,  of  this  latter  amount,  was  for  extra  work  to 
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which  the  contract  did  not  apply.  The  witness.  Post,  saysi 
the  lien  claim  was  filed  for  work  done  in  erecting  the  baild- 
ing  under  the  contract,  and  extra  work.  The  lien  claim 
makes  no  discrimination  between  these.  It  is  quite  impoeBible 
to  determine,  by  the  dates  of  the  bill  of  items  which  it  con- 
tains, when  the  work  under  the  contract  whs  completed.  The 
lien  claim  would,  at  most,  be  valid  then,  against  the  building 
and  land,  for  only  the  items  under  date  of  July  30th,  and 
costs.  Those  items  amount  to  $35.96,  and  the  costs  were 
$61.40.    Together,  they  amount  to  $97.36. 

I  have  thus  far  considered  the  quesrion  of  the  validity  of 
the  lien  claim,  without  reference  to  the  effect  of  the  foreclosore 
upon  it.  By  the  foreclosure,  the  lien  claim  against  the  baild- 
ing  and  land  was  cut  off,  and  the  land  was  sold  under  tbe 
foreclosure,  discharged  of  that  claim.  The  act  of  March  17tb, 
1870,  "  relating  to  the  Court  of  Chancery,''  {Pamph.  £.,  1870, 
p.  40,)  provides  that  in  any  suit  for  the  foreclosure  of  a  mort- 
gage upon,  or  which  may  relate  to  real  or  personal  property 
in  this  state,  all  persons  claiming  any  interest  in,  or  an  en- 
cumbrance or  lien  upon  such  property,  by  or  through  any 
conveyance,  mortgage,  assignment,  lien,  or  any  instrument 
which,  by  any  provision  of  law,  could  be  recorded,  registered, 
entered  or  filed  in  any  public  office  of  this  state,  and  whid 
shall  not  be  so  recorded,  registered,  entered  or  filed  at  the 
filing  of  the  bill  in  such  suit,  shall  be  bound  by  the  proceed- 
ings in  such  suit,  so  far  as  the  property  is  concerned,  ii  the 
same  manner  as  if  he  had  been  made  a  party  to  and  appeared 
in  such  suit,  and  the  decree  therein  made  against  him  as  one 
of  the  defendants  therein  ;  but  such  person,  on  causing  such 
conveyance,  mortgage,  assignment,  lien  claim  or  other  instru- 
ment to  be  recorded,  registered,  entered  or  filled  as  provided 
by  law,  may  cause  himself  to  be  made  a  party  to  such  suit^ 
by  petition,  in  the  same  manner  as  provided  by  that  act  in  the 
ease  of  persons  acquiring  an  interest  id  the  subject  matter  ot 
a  suit  after  its  commencement.  The  provisions  of  that  art 
require  diligence  and  action  on  the  part  of  those  who  may 
have  claims  against  mortgaged  premises^  which  may  beie- 
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corded^  registered,  entered  or  filed  in  any  public  office  in  this 
state,  to  protect  their  interest  in  those  premises  in  case  of  pro- 
ceedings for  foreclosure.  They  are  to  put  their  deed  or 
mortgage  or  other  instrument  under  which  they  claim  a  title 
to  or  lien  upon  mortgaged  real  estate,  on  record.  If  their 
claim  be  by  virtue  of  mortgage  of  chattels,  it  must  be  filed. 
If  it  be  under  a  lien  given  by  statute,  they  must  file  their  lien 
claim.  If,  afler  a  suit  commenced,  they  desire  to  intervene 
to  protect  their  rights,  they  must  record,  register  or  file  the 
instrument  under  which  they  claim,  and  then,  on  application, 
may  be  admitted  to  defend.  The  necessity  for  this  statutory 
provision  is  evident.  In  the  case  before  us,  mortgages  to  the 
amount  of  $135,000,  of  principal,  were  on  record  when  the 
defendants  in  this  suit  entered  into  an  agreement  to  erect  the 
building.  A  foreclosure  suit  was  commenced  on  one  of  them 
on  the  12th  of  July,  1870.  The  building,  as  the  defendants 
admit,  had  then  been  completed  nearly  a  year.  As  the  com- 
plainant insists,  it  had  been  completed  more  than  a  year.  At 
any  time  in  about  twelve  months  prior  to  the  beginning  of 
the  foreclosure  suit,  they  might  lawfully  have  filed  their  lien 
claim  for  their  whole  demand,  for  it  had  all  been  contracted.. 
Had  they  done  so,  they  would  have  been  necessary  parties  ta 
the  bill.  Not  having  done  so,  they  must  abide  by  the  conse- 
quences of  such  neglect  and  of  their  neglect  to  apply  to  be 
made  parties  after  they  had  filed  their  claim.  The  law  of 
1870,  above  referred  to,  was  in  force  when  the  bill  was  filed,, 
which  was  on  the  12th  of  July,  1870. 

This  suit  is  brought  under  the  act  of  March  2d,  1870,  to* 
compel  the  determination  of  claims  to  real  estate  in  certain 
cases,  and  to  quiet  the  title  to  the  same.  Pamph.  X.,  1870,  p*. 
20.  The  complainant  is  in  peaceable  possession  of  the  prem- 
ises in  dispute.  No  issue  has  been  requested.  The  defend- 
ants will  be  perpetually  enjoined  from  selling  under  their 
judgment,  and  their  lien  claim  and  judgment  will  be  decreed 
to  be  no  encumbrance  on  the  land  in  question. 

The  complainant  is  entitled  to  costs. 
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The  defendant,  under  and  in  the  ajwerlion  of  a  claim  of  right,  throtened 
to  enter  upon  tlie  complainant's  premises,  of  which  the  latter  was  in  pot- 
session,  and  liimself  to  secure  a  right,  of  which  he  alleged  he  had  been 
deprived,  and,  in  so  doing,  would  inflict  irreparable  .injury  on  the  com- 
plainant, who  denied  his  right,  and  there  was  evidence  in  the  defendani? 
answer,  from  which  acfiuiescence,  on  the  |)art  of  the  defendant,  might  be 
deduced.  The  court  restrained  the  defendant,  by  prclimary  injunction, 
from  doing  the  threatened  injury. 


On  bill  and  answer.     Motion  to  dissolve  injunction. 
3L\  C.  Parker,  for  the  motion. 
JUr.  B.  Williamson,  contra. 

The  Chancellor. 

The  complainant  filed  his  bill  for  an  injunction  to  restrain 
the  defendant  from  entering  upon  the  premises  of  the  former, 
in  Plainfield,  and  interfering  with  a  wooden  aqueduct  which 
the  complainant  has  placed  there,  and  from  interfering  with 
the  premises  for  any  such  purpose.  On  the  filing  of  the  bill 
an  injunction  was  granted.  The  controverey  between  these 
parties  is  in  reference  to  a  raceway,  running  through  the  com- 
plainant's premises,  which  adjoin  those  of  the  defendant,  to  a 
pond  on  the  defendant's  land,  the  water  from  which  pond 
was  used  for  mill  purposes  there.  The  defendant  claims  the 
right  to  have  and  maintain  the  raceway  in  question  as  ao 
open  raceway ;  and,  also,  the  right  to  free  ingress,  egress  and 
regresi»,  over  a  strip  of  land  thirty  feet  wide,  including  the 
raceway,  to  amend  the  raceway,  and  repair  and  keep  it  in 
order.  These  rights  he  acquired,  he  insists,  by  the  deeds  of 
conveyance  under  which  he  claims  title  to  his  land,  and  tlie 
reservations  in  the  dejeds  of  conveyance  under  which  the  com- 
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plainant  claims  title  to  his  property.     The  complainant,  in  or 
about  the  fall  of  1872,  placed  in  the  bed  of  the  raceway,  on 
bis  grounds,  a  box  culvert,  which  he  covered  up  with  earth, 
filling  the  raceway  to  the  surface  of  the  ground.     He  then 
<^vered  the  place  thus  filled  up  with  -sod,  and  across  it  con- 
structed a  macadamized  road,  leading  from  his  mansion-house 
to  his  stables  on  his  premises.    The  defendant  was  then  the 
owner  of  the  premises  he  now  occupies,  being  the  property 
above  mentioned  as  belonging  to  him.     At  that  date  the  par- 
ties were  on  neighborly  terms.     The  defendant,  in  July,  1872, 
sold  and  conveyed  to  the  complainant  a  piece  of  his  land,  con- 
taining about  three  acres  and  a-half,  adjoining  the  complain- 
ant's premises,  as  they  were  when  the  defendant  purchased 
his   property.     By   the  deed   the  defendant  excepted   and 
reserved  to  himself,  his  heirs  and  assigns,  the  right  of  the 
raceway,  as  it  was  then  opeded,  leading  to  the  pond  below, 
with  all  necessary  rights  to  enter  upon  the  premises,  along 
the  line  of  the  same  for  the  purpose  of  cleaning  it  out  and 
keeping  it  in  repair,  as  theretofore.     In  the  fall  of  1872,  and 
after  the  making  of  that  conveyance,  there  was  laid  through 
the   complainant's  land   an  avenue,  called   Farragut  road. 
The  raceway  crossed  that  road.     According  to  the  defendant's 
statement,  the  complainant  had  proposed  to  lay  in  the  be<l  of 
the  raceway,  through  his  grounds,  an  iron  pipe,  of  one  foot 
in  diameter,  and  fill  up  the  raceway.     The  defendant  says  he 
refused  to  permit  this.    Shortly  afterwards,  he  says,  he  saw 
a  wooden  box  culvert  lying  at  Farragut  road,  and,  being  told 
by  complainant's  carpenter  that  it  was  intended  for  carrying 
the  water  of  the  raceway  under  ground,  he  objected  to  it,  and 
forbade  it,  and  thereupon  complainant,  under  date  of  Novem- 
ber, 1872,  wrote  to  him  as  follows:  "The  surveyors  of  Som- 
erset county  have  prepared  a  wooden  culvert,  three  feet  wide, 
to  be  placed  in  the  Hotchkiss  raceway,  where  it  crosses  Far- 
ragut read.     It  is  understood  and  agreed  between  us  that,  by 
safiering  this  to  be  done,  you  are  to  lose  no  legal  rights  to 
the  present  width  of  raceway,  and  that,  in  case  of  your  find- 
ing the  flow  of  water  insufficient,  you  shall  have  the  same 


450  CASES  IN  CHANCERY. 

Johnston  v.  Hjde. 

rights  as  now  to  require  the  enlargement  of  the  same.  It  is 
not  the  intention  of  this  paper  to  give  any  rights,  but  only  to 
guard  against  the  loss  of  any  that  now  exist/^  After  receiv- 
ing the  letter  the  defendant  made  no  objection  to  that  arrange- 
ment, and  it  was  carried  out.  Subsequently,  the  complainant 
caused  a  like  culvert  to  be  put  in  the  raceway  on  his  land, 
on  both  sides  of  that  road,  and  covered  up  the  box,  filling  in 
with  earth  to  a  level  with  the  surface  of  the  ground,  as  before 
stated.  The  defendant  says  he  observed  this  to  his  sorprise, 
but  he  seems,  from  his  own  statement,  to  have  offered  no 
objection,  protest  or  remonstrance.  He  relied,  he  says,  for 
the  protection  of  his  rights  in  the  matter,  on  the  assurance 
contained  in  the  above  letter.  At  that  time  the  Avater  in  the 
raceway  was  not  used  for  mill  purposes.  The  mill  on  the 
defendant's  premises  appears,  from  the  answer,  not  to  have 
been  used  for  over  three  years,  from  February,  1871,  to  July, 
1874.  At  the  latter  date  he  repaired  it,  and  in  the  succeed- 
ing fall  he  let  the  water  into  his  pond,  which  was  soon  filled 
through  the  culvert.  He  alleges  that  it  was  due  to  the  sea- 
son, it  being  a  time  of  freshet.  Subsequently,  having  drawn 
off  the  water  from  his  pond,  he  proceeded  to  fill  it,  and  found 
that  the  supply  of  water  was  cut  off.  He  then  went  on 
the  complainant's  premises  to  ascertain  the  cause,  and  dis- 
covered that  the  gate,  which  the  complainant  had  placed 
at  the  mouth  of  the  raceway,  had  been  securely  fastened 
down  and  prevented  the  flow  of  the  water.  The  defend- 
ant removed  the  gate,  and  an  altercation  between  him 
and  the  complainant  took  place  on  the  occasion;  tlie  de- 
fendant claiming  the  right  to  have  the  raceway  open,  and  to 
have  the  right  of  ingress,  egress  and  regress,  above  mentioned. 
He  admits  that  he  intended,  after  demand  and  refusal,  to 
open  the  raceway  to  a  width  and  depth  in  accordance  with 
what  he  regards  as  his  right  in  the  premises.  To  prevent 
this  action  on  his  part,  the  injunction  was  granted.  Without 
reference  to  any  other  question,  the  case  on  the  bill  and 
answer,  presents  sufficient  evidence  of  acquiescence  on  the  part 
of  the  defendant  to  induce  me  to  retain  the  injunction,  with 
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the  modification  hereinafter  stated,  until  the  hearing.  The 
threatened  action  of  the  defendant  would  inflict  great  and  ir- 
reparable injury  upon  the  complainant's  property,  to  which 
the  complainant  should  not  be  subjected,  unless  he  is  in  the 
"wrong.  That  action,  if  unwarranted,  would  be  such  a  tres- 
pass as  this  court  will  restrain.  De  Veney  v.  Gallaghery  5 
G  E.  Green  33 ;  SouUimayd  v.  3IcLaughlin,  9  C.  E,  Green 
181 ;  FajTOio  v.  VanaUtaH,  1  Eng.  Railway  and  Canal  cases, 
[*602.]  The  person  who  threatens  it  is  not  a  mere  stranger, 
without  claim  of  right.  He  is  one,  who,  under  and  in  the 
assertion  of  a  claim  of  right,  proposes  to  enter  upon  the  com- 
plainant's premises,  of  which  the  latter  is  in  possession,  and 
himself  to  secure  the  right  of  which  he  alleges  he  has  been 
deprived.  Under  the  circumstances,  the  defendant  should  be 
restrained,  until  his  right  shall  have  been  established.  His 
legal  right  is  denied  by  the  complainant.  The  latter  insists, 
also,  that  if  it  existed,  the  defendant  has,  by  his  acquiescence, 
made  it  inequitable  for  him  to  assert  it.  This  court  can,  on 
the  hearing,  determine  the  rights  of  the  parties.  Into  the 
consideration  of  the  question,  the  fact,  character,  extent  and 
effect  of  the  acquiescence  will  necessarily  enter.  Under  the 
rule  of  this  court,  recently  adopted,  a  hearing  may  be  speedily 
had ;  and,  as  the  right  shall  appear  on  the  hearing,  the  court 
may  continue  the  injunction,  or  decree  a  dissolution  of  it^ 
unless  the  complainant  shall  restore  to  the  defendant  his 
rights,  within  such  short  time  as  the  court  may  deem  reason- 
able. The  motion  is  denied.  The  injunction,  however,  will 
be  modified,  so  as  to  permit  the  defendant  to  enter  upon  the 
complainant's  premises  for  the  purpose  of  raising,  and  if 
necessary,  of  removing  the  gate  at  the  mouth  of  the  raceway, 
and  any  other  obstruction  to  the  flow  of  the  water  which, 
since  the  filing  of  the  bill,  has  been,  or  at  any  time  hereafter 
may  be,  placed  or  constructed  therein. 

Neither  party  will  have  costs  of  this  motion. 
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Titus  and  Scudder  vs.  Todd's  Adminiotuator  and 

AXDEKBON. 

« 

The  acceptance  by  a  creditor  of  »  copartBenbip,  of  a  note  made  h  qop 
of  the  partners  in  the  name  of  the  firm,  after  the  death  of  the  other  put- 
ner,  held,  under  the  circumstances,  not  to  discharge  the  estate  of  the  de- 
ceased partner  from  the  debt,  there  being  no  evidence  from  whidi  the 
conclusion  could  be  drawn,  or  the  implication  arise,  that  the  creditor 
intended  to  discharge  the  estate  of  the  deceased  partner. 


On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  S.  Aitkin  J  for  complainants* 

Mr.  D.  J.  PancoaMy  for  defendant.  Cooper,  administrator. 

The  Chancellor. 

The  bill  is  filed  to  obtain  payment  out  of  the  property  of 
James  Todd,  deoease<l,  of  a  partnership  debt  due  from  the 
late  firm  of  S.  M.  Anderson  &  Co.,  which  was  composed  of 
Todd  and  Samuel  M.  Anderson,  to  the  complainants,  Titos 
&  Scudder.  It  alleges  that  Anderson  is  insolvent,  and  that 
fact  is  proved  in  the  cause.  The  firm  of  S.  M.  Anderson  & 
Go.  were  in  business  in  Philadelphia  for  two  or  three  years 
prior  to  April  1st,  1872,  when  the  partnership  was  dissolved 
by  mutual  consent.  By  the  agreement  of  dissolution,  ADde^ 
sou  was  to  settle  up  the  affairs  of  the  concern,  and  was 
authorized  to  use  the  name  of  the  firm  in  liquidation.  The 
complainants  were  a  firm  doing  business  in  Trenton.  Daring 
the  existence  of  the  firm  of  S.  M.  Anderson  &  Co.,  the  com- 
plainants had  purchased  goods  of  them  on  credit,  and  had 
consigned  goods  to  them  to  be  sold  for  them  on  oommissioD. 
At  the  dissolution,  Titus  &  Scudder  owed  S.  M.  Anderson  A 
Co.,  about  $2500,  for  goods  sold  and  delivered  by  the  latter 
firm  to  them.    At  the  same  time,  S.  M.  Anderson  A  Ow 
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owed  Titus  &  Scudder  for  the  proceeds  of  goods  sold  on 
commission,  and  had  on  hand  unsold,  merchandise  which  had 
been  consigned  to  them  by  Titus  &  Scudder,  for  sale  on  com- 
mission. Titus  &  Scudder  paid  their  debt,  the  last  payment 
on  account  of  it  having  been  made  in  June,  1872.  The 
balance  of  the  goods  consigned  was  sold  by  Anderson  between 
khe  20th  of  April,  1872,  and  the  14th  of  September,  follow- 
ing. The  last  and  final  sale,  which  was  to  the  amount  of 
596.04,  was  made  on  the  30th  of  September,  to  the  firm  of 
Romberger,  Long  &  Co.  Titus  &  Scudder  have  not  been 
paid  what  was  due  to  them  at  the  dissolution  for  the  pro- 
ceeds of  goods  sold  on  consignment,  nor  have  they  been  paid 
for  those  sold  afterwards.  It  appears  that  the  course  of  deal- 
ing between  the  parties  was  such  that  Titus  &  Scudder  re- 
ceived no  credit  for  or  on  account  of  goods  consigned  to  S. 
M.  Anderson  &  Co.,  to  be  sold  on  commission,  until  the  goods 
had  been  sold.  Nor  were  the  goods  entered  in  the  books  of 
the  latter  firm,  till  then.  In  the  meantime,  a  memorandum 
of  the  consignment  was  kept  on  a  loose  piece  of  paper.  In 
May,  1873,  Ander^n  gave,  to  Titus  &  Scadder,  a  note  for 
$276.34,  the  amount  of  the  indebtedness  of  S.  M.  Anderson 
&  Co.  to  them  for  goods  sold  on  commission.  He  signed  the 
note  with  the  firm  name  of  S.  M.  Anderson  &  Co.  Todd, 
however,  was  then  dead.  The  note  was  protested  for  non- 
payment-^ and  is  produced  in  the  cause,  ready  to  be  delivered 
up. 

The  administrator  of  Todd,  insists  that  the  acceptance  of 
that  note  by  the  complainants,  discharged  the  estate  of  Todd 
firom  all  liability  to  pay  the  debt  or  any  part  of  it.  But  the 
case  discloses  no  intention  whatever  on  the  part  of  Titus  & 
Scudder,  to  accept  the  responsibility  of  Anderson  for  the  debt 
due  them  from  the  partnership;  nor  is  there  any  evidence 
from  which  the  conclusion  can  be  drawn,  or  the  implication 
arise,  that  they  intended  to  discharge  Todd's  estate  from 
liability  to  them  as  creditors  of  the  firm  of  S.  M.  Anderson 
&  Co.  Anderson  is  one  of  the  defendants.  He  was  called 
Eis  a  witness  by  the  complainants.     He  was  therefore  com-> 
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petent  to  testify  in  the  cause.  He  says  that  he  gave  the  note 
tinder  the  authority  he  had  to  sign  the  firm  name  in  liquida- 
tion. His  language  is  :  "I  gave  the  note  in  settlement  of 
the  old  firm's  business,  as  per  agreement  with  Mr.  Todd  when 
we  dissolved..  I  was  to  use  the  firm's  name  in  settling  the 
business."  Under  suoh  circumstances  as  this  ca&e  presents, 
the  receipt  by  the  complainants  of  the  note  referred  to,  would 
not  be  regarded  as  a  bar  to  their  claim  against  Todd's  estate. 
Harris  v.  Lindsay,  4  Wash.  C.  C.  R.  98,  271.  It  appears 
that  the  complainants,  after  the  dissolution,  contemplated 
withdrawing  the  consigned  goods  remaining  unsold,  and  so 
stated  to  Andei*son  &  Todd.  Anderson  &  Todd,  however, 
sold  them  and  used  the  money  in  paying  their  partnership 

debts. 

There  will  be  a  decree  for  the  complainants. 


Jarvis  r^.  Henwcx>d. 


Interlocutory  mandatory  injunction,  to  compel  defendant,  who  was  under 
covenant  to  repair,  to  repair  a  building,  refused;  it  not  appearing  that  the 
building  was  in  danger  from  the  allegctl  non-repair,  and  there  being  a  di;^ 
pute  as  to  the  liability,  and  it  appearing  that  the  lessor,  who  was  com- 
plainant, had  liberty  to  make  the  repairs  himself,  and  had  an  adeqww 
remedy  at  law. 

On  order  to  show  cause  why  injunction  should  not  i»ne. 
On  bill  and  answer,  and  affidavits. 

J/r.  i.  Zabriskie  and  J/r.  T,  N.  McCarter,  for  complainant. 

Mr,  J,  Dixon,  for  defendant. 

The  Chancellor. 

The  complainant  moves  for  a  preliminary  injunction,  sub- 
stantially, to  require  the  defendant  to  perform  his  covenant 
to  repair  certain  demised  premises,  leased  by  the  former  to 
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the  latter.  The  premises  in  question  are  a  brick  storehouse 
in  Jersey  City.  The  building  is  of  six  stories ;  is  four  hun- 
dred feet  long  and  fifty-eight  feet  high.  The  premises  were 
leased  to  be  used  as  a  tobacco  warehouse,  and  they  have  been 
and  are  now  used  for  that  purpose.  The  complainant  alleges 
that  the  defendant  has  so  used  the  building  that  the  walls 
have  sagged  or  bulged  to  such  an  extent  that  the  building  is 
in  imminent  danger  of  falling.  He  also  complains  that  the 
defendant  has  neglected  the  gutters  and  leaders  on  the  build- 
ing, and  has  permitted  them  to  get  out  of  repair,  so  that  the 
Avater,  falling  on  the  building,  is  not  properly  carried  off,  but 
is  allowed,  as  the  complainant  believes,  to  sap  and  under- 
mine the  foundation  of  the  building.  He  complains  also,  that 
the  iron  window  shutters  are  being  damaged  for  the  want  of 
paint.  The  bill  states  that  the  defendant  has  refused  to  enter 
into  any  amicable  and  specific  arrangement  with  the  com- 
plainant for  saving  the  building  from  sagging  or  settling  so 
as  to  be  of  no  use,  and  has  rejected  the  complainant's  proposi- 
tion to  that  end,  and  has  shown  a  reckless  spirit,  as  if  utterly 
regardless  of  his  obligation  in  the  premises.  The  bill  prays 
specific  performance  of  the  covenant  to  repair,  an  account  of 
damages  sustained  by  breach  of  the  covenant,  and  an  injunc- 
tion to  restrain  the  defendant  from  permitting  the  walls  to 
sag,  or  to  remain  in  the  unsafe  condition  in  which,  it  is  alleged, 
they  now  are,  and  from  permitting  any  other  waste  of  the 
demised  premises. 

On  the  filing  of  the  bill  an  order  to  show  cause  why  an 
injunction  should  not  be  issued  pursuant  to  the  prayer  of  the 
bill,  was  granted.  To  this  order  the  defendant  responds  by 
his  answer,  and  affidavits  thereto  annexed.  He  admits  the 
lease  and  the  covenant  to  repair,  but  avers  that  the  sagging 
complained  of  existed  when  the  demise  began,  which  was  on 
the  first  of  January,  1870,  and  long  prior  thereto;  that  it 
took  place  very  soon  after  the  building  was  erected,  which 
appears  to  have  been  over  ten  years  ago,  and  before  the  mor- 
tar in  the  walls  had  become  dry;  that  the  building  is  not  in 
danger  of  falling,  and  is  not  unsafe;  and  that  he  has  at  all 
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times  discharged  his  whole  obligation  under  the  covenant, 
and  has  regarded  his  duty  as  a  tenant.  The  defendant  denies 
that  he  has  refused  to  enter  into  any  amicable  or  more  specific 
arrangement  in  regard  to  repairs  to  the  building,  or  shown 
a  reckless  spirit.  He  admits  that  he  refused  to  do  what  the 
complainant  proposed,  but  his  refusal,  he  alleges,  was  because 
of  the  unreasonableness  of  the  demand,  which  was,  that  he 
should  sign  an  agreement,  binding  himself,  unconditionally, to 
do  whatever  John  M.  Dodd  and  John  Demarest  should  direct 
in  regard  to  the  building.  He  says  that  as  Dodd  and  Dem- 
arest were  wholly  in  the  interest  of  the  complainant,  and 
were  not,  in  the  defendant's  judgment,  very  discreet  advisers, 
he  insisted  that  he  should  be  allowed  to  call  in  some  impar- 
tial and  competent  architect  or  builder,  to  consult  with  them, 
and  make  suggestions  as  to  a  fair  and  reasonable  course  to  be 
adopted,  but  the  complainant  refused,  and  there  their  nego- 
tiations for  amicable  adjustment  ended.  Dodd  and  Demarest 
superintended  the  erection  of  the  building  when  it  was  con- 
structed. The  former  drew  the  plans,  and  all  the  labor  was 
employed  and  materials  furnished  through  him.  The  defend- 
ant says,  in  his  answer,  that  when  he  took  the  lease  for  the 
premises  he  was  assured  by  Dodd  and  Demarest  and  the 
complainant,  that  the  building  would  safely  hold  any  amount 
of  tobacco  that  would  go  into  it. 

There  appears  to  me  to  be  no  necessity  for  applying  the 
remedy  of  a  mandatory  interlocutory  injunction  in  this  case. 
The  defendant  not  only,  in  his  answer,  declares  his  readiness 
to  do  all  that  can  reasonably  be  required  of  him  under  the 
covenant,  but  his  counsel,  on  the  argument,  declared  that  the 
defendant  would,  if  the  complainant  wished  him  to  do  so,  put 
in,  at  the  complainant's  expense,  the  trusses  which  the  archi- 
tect employed  by  the  defendant  to  inspect  the  premises,  testi- 
fies would  strengthen  the  building  so  as  to  secure  its  safety 
under  the  weight  of  any  amount  of  tobacco  that  could  begot 
into  it ;  or  would  permit  the  complainant  to  put  them  in? 
himself.  Besides,  the  evidence  satisfies  me  that  the  baiMiog 
is  not  in  imminent  danger  of  falling,  as  stated  in  the  billy  oor 
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in  any  clanger  of  falling.  The  architect,  Patrick  Keely,  just 
referred  to,  whose  experience  and  standing  give  weight  to  his 
opinion,  testifies  that  the  building  is  sufficiently  strong  to  sus- 
tain the  weight  now  in  it — sufficiently  strong  to  be  used  for  the 
purposes  of  a  tobacco  warehouse  or  store,  and  that  it  is  cer- 
tainly as  strong  as  it  has  been  since  the  lapse  of  two  years 
from  the  time  of  its  construction  ;  and  that,  if  the  building 
were  trussetl,  as  it  could  be  at  a  cost  of  about  $1200,  it  would 
be  able  to  carry  all  the  tobacco  that  could  be  placed  in  the 
space  within  it.  He  adds,  that  he  would  have  put  these 
trusses  in  as  part  of  the  original  construction  of  the  building. 
Neil  Campbell,  a  master  mason,  testifies  that  the  building  is 
as  safe  as  it  ever  was,  and  that,  in  his  opinion,  it  is  strong 
enough  for  the  warehousing  business — the  business  for  which 
it  has  been  used  ever  since  it  was  erected.  William  C. 
AVhyte,  also  a  master  mason,  testifies  that  he  does  not  think 
that  the  building  is  in  any  danger,  and  that,  in  his  judgment, 
it  is  sufficiently  strong  for  the  purposes  of  a  warehouse,  and 
is  as  strong  as  it  has  ever  been  since  the  walls  were  dry. 
David  Ettling,  a  master  carpenter,  swears  that  he  thinks  the 
building  is  safe,  now,  for  warehousing  purposes — certainly  as 
safe  as  it  has  been  since  two  years  after  its  erection.  In  addi- 
tion  to  these  opinions,  there  is  the  important  i\u:t  that  in 
April,  1873,  Mr.  Campbell  was  employed  to  lay  a  blue  stone 
coping  on  the  wall  of  the  building,  which  coping  was  to  pro- 
ject one  foot  over  the  wall,  and  that  he  then,  not  suspecting 
that  the  wall  was  out  of  plumb,  stretched  his  line  to  lay  the 
coping,  and  found  that  the  wall  was  then  about  six  or  seven 
inches  out  of  the  plumb,  and  in  the  same  situation  in  which 
it  is  now.  The  sag  or  bulge  in  the  wall  appears,  by  his  tes- 
timony, not  to  have  increased  for  now  almost  two  years  past. 
This  fact  is  good  evidence  that  there  the  imminent  danger 
alleged  in  the  bill  does  not  exist.  The  witnesses,  Keely, 
Campbell,  Whyte,  and  Ettling,  all  express  the  opinion, 
giving  their  reasons  therefor,  that  the  sagging  occurred  when 
the  walls  of  the  building  were  green,  and  that  it  must  have 
occurred  within  the  first  two  years  after  the  completion  of  the 
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edifice.  Tlie  complainant  and  his  witnesses,  Dodd  and  Dem- 
arest,  allege  that  the  sagging  was  first  discovered  by  them  in 
October  last.  They,  none  of  them,  say  that  it  has  increased 
since  then.  The  bill  was  not  filed  until  more  than  three 
months  after  the  sagging  was  discovered.  Owen  Brady,  who 
is,  and  for  the  last  ten  years  has  been,  engaged  around  the 
warehouse,  testifies  in  his  affidavit  annexed  to  the  answer, 
that  he  had  never  observed  any  sagging  of  the  walls  until  bis 
attention  was  called  to  it  by  the  examination  made  by  Mr. 
Dcmarest  last  fall.  This  witness  was,  at  first^  delivery  clerk 
for  the  complainant,  while  the  latter  was  carrying  on  business 
alone  in  the  warehouse;  afterwards  he  was  continued  in  the 
same  employment  there  for  the  firm  of  A.  S.  Jarvis  &  Q)., 
which  was  composed  of  the  complainant  and  defendant,  and 
since  then,  under  the  latter,  he  has  been  superintendent  of  the 
labor  employed  about  the  premises.  I  see  no  reason  for  the 
application  of  the  summary  and  extraordinary  remecly  which 
is  invoked.  There  is  a  controversy  between  these  parties,  as 
to  whether  the  defendant  is  bound  to  strengthen  the  walls  at 
all.  He  insists  that  the  walls  were  in  the  condition  in  which 
they  now  are  when  he  leased  the  premises,  and  that  his  cove- 
nant to  repair  involves  him  in  no  liability  to  straighten  them 
up,  or  to  secure  the  building  against  the  consequences  of  de- 
fective construction,  or  the  deflection  of  its  walls  existing  at 
the  time  when. the  demise  to  him  was  made.  He  alleges, 
in  his  answer,  that  he  is  of  sufficient  pecuniary  responsibility 
to  answer  all  damages  to  which  he  may  be  liable  for  breach 
of  his  covenant.  The  complainant  does  not  allege  that  the 
defendant  is  not  responsible.  He  says,  in  his  affidavit  ap- 
pended to  his  bill,  that  he  does  not  know  whether  the  defend- 
ant is  a  i)erson  of  suflicient  means  to  respond  to  the  damages 
that  would  be  caused  to  the  complainant  by  the  falling  of  the 
building,  though  he  fears  he  may  not  be.  If  the  suggestion 
of  Mr.  Keely,  the  architect,  should  be  adopted,  the  entire 
expense  of  the  work  necessary  to  be  done  to  render  the  build- 
ing secure  under  the  weight  of  all  the  tobacco  which  itscai^a* 
city  could  contain,  would  be  from  §1200  to  $1500. 
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On  the  hearing,  as  before  stated,  the  defendant's  counsel 
declared  that  the  defendant  would  permit  the  complainant  to 
do  that  work.  Indeed,  there  is  no  allegation  in  the  bill  that 
the  defendant  has  ever  refused  to  permit  the  complainant  to 
do  whatever  he  might  judge  or  might  be  advised  was  neces- 
sary or  prudent,  in  view  of  the  condition  of  the  walls.  The 
complainant  then,  if  the  defendant  refuses  to  strengthen  the 
building,  may  himself  cause  the  work  to  be  done  ;  and  if  the 
defendant  is  bound  under  his  covenant  to  do  that  work,  the 
complainant  may  recover  damages  at  law  accordingly.  The 
answer  denies  the  alleged  non-repair  of  the  leaders  and 
gutters,  and  admitting  that  the  shutters  need  paint,  states 
that  the  defendant  has  proposed,  and  still  proposes,  and  in- 
tends to  paint  them,  when  the  weather  is  suitable.  No  waste 
is  alleged  or  apprehended,  as  far  as  appears  by  the  bill,  except 
in  the  particulars  above  mentioned.  There  is,  therefore,  no 
occasion  for  an  injunction  to  prevent  waste,  if  it  be  refused 
in  regard  to  the  matters  above  considered. 

The  motion  is  denied,  and  the  order  to  show  cause  dis- 
charged, with  costs. 


Silver  vs.  Campbell. 


Purchasers  at  salen  under  decrees  of  this  court,  if  not  already  i)artios  to 
llje  :«uit,  are  regarde<l,  to  a  certain  extent,  as  parties  to  it,  to  be  under  the 
control  of  the  court  on  the  one  hand,  and  its  protection  on  the  other.  Such 
imrchaser  may  therefore  be  compelled  to  complete  his  purchase  in  a  sum- 
mary way  by  an  order  upon  him,  without  a  bill,  to  pay  the  money  or  bring 
it  into  court. 


On  order  to  show  cause  why  purchaser  at  sheriiF's  sale  of 
mortgaged  premises  should  not  be  ordered  to  complete  his 
purchase. 

Mr.  Luther  Shafer^  for  complainant. 
Mr.  Muirheidf  for  purchaser. 
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The  Chancellor. 

The  mortgaged  premises  have  l)een  twice  sold  under  the 
execution  issued  in  this  cause,  both  times  to  the  same  person, 
Dr.  Franklin  Smith.  At  the  first  sale,  he  signed  an  acknowl- 
edgment of  his  purchase  and  paid  the  deposit  required  bvthe 
conditions  of  sale.  He  failed  to  pay  the  rest  of  the  purchase 
money,  and  the  sheriff  again  advertised  the  premises.  At  the 
second  sale,  Mr.  Smith  again  purchased  the  property,  and 
signed  an  acknowledgment  of  his  purchase,  and  paid  there- 
quired  deposit.  He  has  again  failed  to  pay  the  balance  of 
the  purchase  money.  Application  is  now  made  for  an  order 
requiring  him  to  pay  that  balance  into  this  court.  It  does 
not  appear  that  he  is  unable  to  pay  it.  He  insists  that  he  is 
at  liberty  to  forfeit  his  deposit,  and  that  the  complainant's 
remedy  in  the  premises  is  a  re-sale  of  the  property  by  the 
sheriiF.  He  is  in  possession  of  the  mortgaged  premises.  It 
appears  that  at  the  last  sale,  he  procured  another  person  to 
bill  for  him,  and  when  the  property  was  struck  off  on  the 
bid  of  that  person,  Mr.  Smith  declared  himself  the  purchaser, 
and  signed  the  acknowledgment  of  the  purchase  and  paid  the 
dej)osit  accordingly. 

Purchasers  at  sales  under  decrees  of  this  court,  if  not 
already  parties  to  the  suit,  are  regarded,  to  a  certain  extent, 
as  parties  to  it,  to  be  under  the  control  of  the  court  on  the 
one  hand,  and  its  protection  on  the  other.  Such  purchaser 
may  therefore  be  compelled  to  complete  his  purchase  in  a 
summary  way  by  an  order  upon  him,  without  a  bill,  to  pay 
the  money  or  bring  it  into  court.  A  purchaser  will  not  be 
permitted  to  baffle  the  court.  In  this  case  the  artifice  to 
which  the  purchaser  had  recourse,  in  bidding  at  the  last  sale, 
is  evidence  of  bad  faith.  He  was  probably  aware  that  his 
bid  would  not,  in  view  of  his  failure  to  complete  his  purchase 
at  the  former  sale,  be  accepted.  He  therefore  employed 
another  person  to  bid  for  him.  His  object  appears  to  have 
been  to  continue  to  hold  possession  of  the  property.  He  offers 
no  reason  why  he  should  not  be  required  to  complete  Lis 
purchase. 
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There  will  be  an  order,  that  he  pay  to  the  sheriff  the  bal- 
ance of  the  purchase  money  in  fifteen  days  from  the  time  of 
service  on  him  of  a  copy  of  the  order  to  be  entered  in  pur- 
suance of  this  decision,  and  that  he  pay  the  costs  of  this 
application. 


Craige  and  wife  vs,  Morris  and  others. 

A  widow,  whose  dower  has  not  been  assigned,  cannot  be  required  to  ac- 
count for  the  rent  of  the  mansion-house,  although  she  has  rented  it  and 
received  rent  for  it.     Her  tenant's  possession  is  hers. 


On  bill  and  answer,  in  partition. 
Mr,  P.  L,  Voorhees,  for  complainants. 
3L\  S.  H.  Grey,  for  the  widow. 

The  Chancellor. 

The  bill  in  this  cause  prays  that  a  fair  partition  may  be 
fiiade  of  the  real  estate  of  El  wood  Morris,  deceased,  among 
the  persons  entitled  thereto,  and  if  that  be  impracticable,  the 
premises  be  sold  and  the  proceeds  divided.  It  seeks  to  charge 
the  widow,  in  the  division  of  the  proceeds,  with  rent  received 
by  her  from  the  premises,  which  appear  to  be  a  house  and  lot 
in  Canwlen,  the  lot  being  forty  feet  by  one  hundred  and  fifty. 
It  was  her  husband's  mansion-house  at  the  time  of  his  death. 
For  part  of  the  time  since  her  husband's  death,  she  has  rented 
the  premises  and  received  the  rent.  Her  dower  has  not  been 
assigned.  This  claim  to  an  account  is  based  on  the  proposi- 
tion that  the  widow  loses  her  right  of  quarantine,  unless  she 
personally  occupies  the  mansion-house.  Our  act  provides 
that  it  shall  be  lawful  for  the  widow  to  remain  in,  and  to  hold 
and  enjoy  the  mansion-house  of  her  husband,  and  the  mes- 
suage or  plantation  thereto    belonging,  until  her  dower  be 
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assigned  to  her,  without  being  liable  to  pay  any  rent  therefor. 
The  estate  thus  given  to  her  is  not  a  common  law  quarantine 
of  forty  days,  but  a  freehold  for  life,  unless  sooner  defeated 
by  the  act  of  the  heir.  Ackei^man  v.  Shelp,  3  HaM,  125; 
4  KenVa  Comm.  62.  The  estate  is  a  continuation  of  that  of 
the  deceased  husband.  Nor  is  it  liable  to  forfeiture  by  reason 
of  the  failure  of  the  widow  to  occupy  in  person.  She  may 
occupy  by  her  tenant.  The  possession  and  occupancy  of  her 
tenant  is  hers.  The  design  of  this,  and  like  acts  in  other 
states,  has  been  frequently  said  to  be  to  provide  support  for 
the  widow,  and  to  coerce  the  heir  to  an  assignment  of  her 
dower.  This  purpose  would  comparatively  be  but  indiffer- 
ently accomplished  by  the  construction  contended  for  in  this 
case.  In  other  states  the  subject  has  received  consideration, 
under  statutes  similar  to  ours.  In  Mississippi,  where  the  act 
provides  that  the  widow  shall  "  retain  full  possession,  free 
from  molestation  and  rent,"  it  was  held  that  she  might  hold 
by  her  tenant.  Doe  v.  Bernard,  7  S.  &  Jf.  319,  324.  The 
like  construction  has  been  put  upon  the  Kentucky  act,  where 
the  provision  is,  that  the  widow  may  "  tariy  in  the  mansion- 
house  and  plantation  thereto  belonging,  rent  free."  Chaplin 
V.  Simmons'  Heirs,  7  JUon.  338;  White  v.  Qarkc,  Id.  642; 
Hyzer  v.  Stoker,  3  B.  3fon.  117;  Burks'  Heirs  v.  OAom^  d 
B.  Mon.  580.  So,  too,  in  Alabama,  where  the  provision  is, 
that  it  shall  be  lawful  for  the  widow  to  retain  the  "  full  po^ 
session,  free  from  molestation  or  rent."  /w<7«  v.  Murfhy^  H 
Ala,  289.  In  that  case,  the  court  said  :  "  The  object  of  the 
act  must  have  been  to  provide  a  support  and  maintenance  for 
the  widow,  until  her  dow^r  should  be  allotted  to  her,  on 
which  she  might  enter,  and  having  the  right  of  possession  by 
this  statute,  she  is  entitled  to  recover  the  rents  and  profits, 
and  may  hold  the  premises,  free  from  molestation  or  rent. 
Xor  could  it  have  been  the  object  of  the  statute  to  coerce  her 
to  remain  in  person  on  the  premises,  or  rather  to  make  her 
title  dependent  on  that  condition,  for  it  may  be  that  she 
could  only  derive  a  support  from  the  premises  by  rentiog 
them ;  and  to  hold  that  the  mere  removing  from  the  pi^miaef', 
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defeats  this  right,  might,  in  many  instances,  defeat  the  very 
intent  of  the  statute,  which  is  a  provision  for  the  widow 
until  her  dower  is  set  apart  for  her."  In  McLaughlin  v. 
McLaughiinj  7  C  E.  Green  505,  it  was  held  that  a  widow, 
who  remains  in  the  possession  of  the  mansion-house,  cannot 
be  required  to  account  for  the  rent  thereof,  in  case  she  claims 
damages  for  the  detention  of  her  dower  in  the  other  lands  of 
her  husband. 

The  character  of  her  estate,  the  source  from  which  it  is  de- 
rived, and  a  fair  construction  of  the  language  of  the  statute, 
alike  forbid  that  the  widow  should  be  held  to  account  to  the 
heirs-at-law  for  the  rent  received  by  her. 

There  will  be  a  decree  accordingly. 


Hill  vs,  Colie  and  others. 

Defendant  obtained  an  extension  of  time  to  answer,  on  an  ei  parte  appli- 
cation, after  the  expiration  of  the  time  limited  by  law  for  answering.  In 
their  answer,  they  set  up  usury.  It  was  ordered  that  so  much  of  the  answer 
as  set  up  UFury,  be  struck  out,  or  that  the  defendants  introduce  into  the 
answer  an  offer  to  pay  the  principal  actually  received,  with  lawful  interest* 


On  motion  to  strike  out  so  much  of  the  answer  of  defend- 
ants, Isaac  W.  Colie  and  wife,  as  sets  up  usury. 

J/r.  L.  JIcKirgan,  for  the  motion. 

Jl/r.  J.  Covity  contra. 

The  Chancellor. 

The  answer  of  Isaac  W.  Colie  and  wife  was  put  in  under 
an  extension  of  time,  granted  on  their  ex  parte  application, 
after  the  time  limited  by  law  for  answering  had  expired. 
The  codrt  was  not  informed  of  their  intention  to  set  up  usury. 
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They  took  the  order  extending  the  time,  subject  to  such  an 
application  as  the  present.  Remer  v.  Shaw,  4  HaM.  Ch, 
355 ;  Collard  v.  Smith,  2  lieas.  43.  They  will  not,  under 
the  circumstances,  be  permitted  to  set  up  the  forfeiture  of 
interest  and  costs,  but  will  be  ordered  to  strike  out  so  much 
of  the  answer  as  sets  up  usury,  or  to  introduce  into  the  answer 
an  offer  to  pay  the  amount  of  principal  actually  received, 
with  lawful  interest. 


DixsMORE  V8,  Westcott  and  others. 

1.  Tlie  warrant  for  sale  of  land  for  taxes,  under  the  act  "to  make  taie« 
a  lien  on  real  estate,  and  to  authorize  salen  for  the  payment  of  the  rame,*' 
(yix.  D'kj.  947.)  nuwt  be  issued  to  a  constable  of  the  township.  There i: 
no  authority  for  issuing  it  to  the  collector  of  taxes. 

2.  A  deed  made  by  a  collector,  under  a  sale  in  pursuance  of  a  warram 
issued  to  him  under  that  act,  held  void. 


On  petition  for  writ  of  assistance. 

Mr.  R.  Wayne  Parker  and  Jlr.  CortlamU  Parhcr,  tor 
petitioner. 

Mr.  li.  WilUaDisony  for  Mrs.  Sweet. 

The  CiiANCELLOu. 

The  petitioner,  Edward  Kemp,  was  the  purchaser,  at  slier- 
iflT's  sale  under  the  execution  in  this  cau.se,  of  the  mortgaged 
premises.  He  has  made  due  demand  of  possession  ui>on  Ste- 
phen Sweet  and  his  wife,  who  arc  the  persons  in  jKiSsessioD, 
exhibiting  to  them  his  deed  from  the  sheriff*,  and  they  Iw^'^ 
refuseil  to  comply  with  his  demand.  Due  notice  of  this 
application  has  been  given  to  both  Sweet  and  his  wife.  Sweet 
wiis  not  a  party  to  the  suit  for  foreclosure,  although  hedaims 
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to  have  had  an  equity  of  redemption  in  the  mortgaged  pre- 
misesy  under  a  deed  of  conveyance,  from  Anthony  W.  Dimock 
and  wife,  for  the  property.  Mrs.  Dimock  claimed  title  at 
the  time  of  the  conveyance  to  Sweet,  under  a  deed  from  Abra- 
ham H.  Schenck  to  her.  Neither  the  deed  to  Mrs.  Dimock, 
nor  the  deed  to  Sweet,  was  recorded  when  the  bill  was  filed. 
Sweet  and  his  wife  were,  therefore,  under  the  act  of  1870, 
[Pamph.  i.,  1870,  p,  40,)  bound  by  the  proceedings,  and 
were  foreclosed  by  the  final  decree.  Sweet  offers  no  defence 
to  this  application.  His  wife,  however,  claims  ownership  of 
the  premises,  by  title  paramount  to  that  of  complainant,  under 
which  the  the  sheriff^s  sale  was  made.  The  evidence  dis- 
closes the  fact  that  Sweet,  in  July  or  August,  1873,  (the  final 
decree  in  this  cause  was  entered  on  the  eleventh  of  September, 
in  that  year,)  applied  to  the  collector  of  taxes  of  the  township 
in  which  the  land  lies,  and  requested  him  to  cause  the  pro- 
perty to  be  sold  for  unpaid  taxes  assessed  against  Dimock  in 
1872,  and  taxes  assessed  against  Joseph  D.  Higgins,  a  former 
jwncr  of  the  property,  in  1871.  It  appears  by  the  deed  from 
Dimock  and  wife  .to  Sweet,  which  is  dated  May  1st,  1873, 
that  the  property  was  conveyed  to  the  latter,  subject  to  mort- 
^ges  for  $22,500,  thereon,  and  the  interest  on  those  mort- 
^ges,  and  the  taxes  on  the  property,  not  exceeding,  for  inter- 
est and  taxes,  $1100.  The  taxes,  for  which  he  desired  to 
cause  the  property  to  be  sold,  were  in  all  $430.40,  besides 
interest  and  fees.  The  tax  against  Higgins  was  $201.40,  and 
that  assessed  against  Dimock  was  $229.  The  collector  con- 
sented to  cause  the  property  to  be  sold.  At  Sweet's  request, 
he  published  the  advertisement  of  sale  in  a  newspaper  pub- 
lished in  Perth  Amboy,  instead  of  a  newspaper  in  the  city  of 
New  Brunswick,  in  which  he  usually  advertised  such  sales. 
Sweet  gave  as  his  reason  for  publishing  in  the  Perth  Amboy 
newspaper,  (the  property  is  situated  in  the  township  of  Pis- 
cutaway,  in  Middlesex  county,)  that  a  *' bogus '^  mortgage  had 
been  given  by  Schenck  upon  the  property,  to  a  man  who,  at 
the  time  of  giving  it,  lived  in  New  Brunswick,  but  had  since 
g6ne  to  South  America,  and  he  did  not  wish  the  owners  of  it 
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to  find  the  advertisement.     He  said  he  was  willing  to  pay  the 
collector  for  his  extra  trouble  in  publishing  in  Perth  Ambov. 
He  arranged  with  the  collector  for  the  day  of  sale,  and  that 
the  sale  should  take  place  on  the  premises.     He  told  the  col- 
lector he  would  have  a  man  at  the  sale  to  attend  to  the  sale 
for  him.     On  the  day  of  sale  he  had  a  person  there,  whom  he 
introduced  to  the  collector  as  a  friend  of  his,  from  Philadel- 
phia— a  Mr.  Casselbury.     The  collector  had  requested  two 
persons  to  attend  the  sale  as  bidders,  and  expected  them  to 
be  present,  and  so  told   Sweet,  but  the  latter,  he  says,  told 
him   to  hurry  the  sale,  and  he  accordingly  put  up  the  pro- 
perty a  little  after  two  o'clock  in  the  afternoon,  and  struck  it 
off  to  Casselbury,  for  the  term  of  fifty  years.     A  little  while 
afterwards,   he   says,  the   persons  whom  he  was  expecting 
arrived.     The  collector  says  that  the  only  persons  present  at 
the  sale  were  Sweet,  Sweet's  son  and  Casselbury,  and  perhaps 
Sweet's   hired    man.     It   appears,  also,  that  after  the  sale, 
which  took  place  on  the  10th  of  October,  1873,  Sweet  claimed 
to  be  the  owner  of  the  property  under  this  tax  title.    It  is 
also  in  evidence,  that  when  the  demand  for  possession  was 
made.  Sweet's  son,  in  the  presence  of  Mrs.  Sweet,  said  that 
his  father  had  a  tax  title  for  the  property,  and   Mrs.  Sweet 
requested   him  "to  be  still,"  saying,  he  "might  injure  his 
father  by  talking."     On  that  occasion  Mrs.  Sweet  made  no 
claim  to  the  property,  but  saiid,  in  answer  to  the  demand  for 
possession,  that  the  whole  affair  was  the  business  of  her  bus- 
band,  and  that  she  knew  nothing  about  it.     The  deed  to  Cas- 
selbury bears   date  October  30th,  1873.     Mrs.  Sweet  now 
claims  that  she  has  had  possession  of  the  property  since  the 
3d  of  March,  1874,  under  a  deed  from  Casselbury  and  wife 
to  her,  of  that  date.     It  is  manifest  that  this  sale  to-Cassel- 
bury  was  a  mere  contrivance  to  enable  Sweet  to  keep  posses- 
sion. 

The  deed  to  Casselbury  was  made  by  the  collector,  in  pur- 
suance of  a  warrant  issued  to  him  by  the  township  committee, 
on  the  6th  of  August,  1873.  The  second  section  of  the  act 
"  to  make  taxes  a  lien  on  real  estate,  and  to  authorijse  sales 
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for  the  payment  of  the  same,"  approved  March  17th,  1854, 
{Nu\  Dig.  947,)  provides,  that  any  assessment  of  taxes  made 
in  this  state,  against  any  person  or  persons  residing  out  of  this 
state,  or  "  foreign  corporations  residing  out  of  the  county  in 
which  the  land  is  located,"  on  account  of  any  lands,  tene- 
ments, hereditaments,  or  real  estate  of  such  person  or  persons, 
or  corporation,  shall  be  and  remain  a  lien  on  all  the  lands, 
tenements,  or  real  estate,  on  account  of  which  the  assessment 
shall  be  made,  with  lawful  interest  thereon  accruing,  and  all 
costs  and  fees  in  relation  to  said  assessment  and  collection 
thereof,  for  the  space  of  two  years  from  the  time  when  the  taxes 
so  as  aforesaid  assessed  were  payable.  The  third  section  directs 
that  in  case  any  assessment  of  ttixes,  as  specified  in  the  second 
.section,  together  with  the  interest  thereon  and  the  costs,  shall 
remain  unpaid  for  the  space  of  one  year  after  they  were  paya- 
ble, then,  and  in  any  such  case,  it  shall  be  lawful  for  the 
township  committee,  or  a  majority  of  them,  to  issue  their 
warrant,  under  their  respective  hands  and  seals,  directed  to 
any  constable  of  the  township,  therein  and  thereby  command- 
ing him  to  make  said  taxes,  with  the  interest  and  costs  and 
fees,  of  the  lands,  tenements,  hereditaments,  or  real  estate  on 
account  whereof  the  same  were  assessed,  by  selling  the  same, 
or  any  part  thereof,  as  will  be  sufficient  for  the  purpose,  for 
the  shortest  time  for  which  any  person  or  persons  will  agree 
to  take  the  same  and  pay  the  taxes,  with  interest,  and  all  costs, 
fees,  charges,  and  expenses,  etc.  By  a  supplement  to  that 
act,  approved  March  25th,  1803,  {Pamph.  i.,  1863,  p.  497,) 
it  is  provided  that  the  lien  and  liability  to  sale  are  extended 
to  the  lands,  tenements,  hereditaments,  and  real  estate  of  all 
persons  and  corporations.  That  supplement  authorizes  the 
township  committee  to  proceed  to  the  collection  by  warrant, 
according  to  the  original  act,  after  the  tax  shall  have  remained 
unpaid  for  four  mouths.  By  a  further  supplement,  approved 
March  26th,  1873,  {Pamj^h.  i.,  1873,  p.  63,)  it  is  provided 
that  the  real  estate  of  any  person  or  persons  residing  in  this 
state,  or  any  corporation  of  this  state,  may  be  sold  for  taxes 
in  the  same  manner  as  real  estate  of  persons  residing  out  of 
this  state,  or  foreign  corporations  located  outside  of  the  county 
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ill  which  the  h\ncl  is  located,  was  then  sold  for  taxes.    The 
supplement  of  1863  had,  however,  already  made  such  pro- 
vision ;  and  that  act  appears  to  have  been  unrepealed,   h 
will  be  seen  that,  by  the  terms  of  the  original  act,  the  warrant 
is  to  be  directed  to  a  constable  of  the  township.     There  is  no 
authority,  under  any  of  these  acts,  for  directing  the  warrant 
to  any  one  else.     The  twenty-ninth  section  of  the  "supple- 
ment to  the  act  concerning  taxes,"  approved  April  11th,  1866, 
{Nix,  Dig,  951,)  is  relied  upon  as  authority  for  directing  the 
warrant  to  the  collector  ;  but  that  section  refers  only,  by  it? 
terms,  to  warrants  issued    for   the  collection  of  delinquent 
taxes,  by  virtue  of"  the  act  concerning  taxes,"  and  cannot  be 
held  to  refer  to  the  act  above  quoted.     Its  language  is :  "The 
warrants   hereafter  issued  for   the  collection   of  delinquent 
taxes  in  the  townships,  boroughs,  cities,  districts,  or  ward?!  of 
this  state,  by  virtue  of  the  act  to  which  this  is  a  further  suppk- 
mon/,  shall  be  directed  and  delivered  to  the  collector  of  the 
township,  borough,  city,  district,  or  ward  ;  and  the  saiil  col- 
lector shall,  in  the  execution  of  said  warrant,  have  the  Siinie 
powers,  and  perform  the  same  duties,  be  subject  to  the  sauie 
forfeitures,  and  receive  the  same  compensation,  as  is  presorilxtl 
to  the  constables  by  the  provisions  of  the  aforementioned  act : 
provided,  that  this  section  shall  not  apply  to  any  city,  l)oroiigh, 
township,  town,  or  district  having  special  provision  inconsist- 
ent herewith."     The  limitation  of  the  charge  provided  fur  in 
this  section,  to  procee<lings  for  collection  of  delinquent  taxe? 
under  the  "act  concerning  taxes,"  is  the  more  clear  from  the 
language  of  the  tenth  section,  which  directs  the  assessor,  in 
all  cases  where  real  estate  is  taxed  to  any  person  from  whom 
he  has  reason  to  suppose  it  may  be  diflScult  to  collect  the  tax 
by  warrant  against  his  goods,  chattels,  and  person,  to  add  to 
his  duplicate,  by  May  of  appendix,  or  otherwise,  a  designation 
of  the  real  estate,  by  such  short  description  as  will  be  sufficient 
to  ascertain  the  location  and  extent  thereof,  to  the  end  that 
the  tax  "  may  be  collected  in  the  manner  prescribed  by  the 
act  entitled  ^  an  act  to  make  taxes  a  lien  on  real  estate,  and  to 
authorize  sales  for  the  payment  of  the  same,  approved  March 
17th,  1854.'"     Thft  vjarmut^  therefore,  was  a  nullitj,  tnd 
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the  deed  to  Casselbury  conveyed  no  title.  Carron  y.  Jfatiin, 
2  Dutcher  594.  It  may  be  added,  that  the  views  expressed 
by  this  court,  (by  Chancellor  Green)  in  Hopper  v.  Executors 
of  Malleson,  1  C.  E.  Green  382,  are  fatal  to  this  defence,  if 
the  deed  were  valid.  The  special  law  under  consideration 
in  that  case,  was  identical  in  its  terms  as  to  the  estate  to  be 
acquired  by  the  purchaser,  with  the  general  act  making  taxes 
a  lien  on  real  estate.  It  was  there  held  that  a  deed  under  a 
sale  for  tax  by  virtue  of  that  special  act,  while  it  conveyed 
the  estate  of  the  owner  against  whom  the  tax  was  assessed, 
and  all  persons  claiming  under  him,  until  the  end  of  the 
term,  was  of  no  effect  against  the  holder  of  a  mortgage  exist- 
ing on  the  premises  at  the  time  of  the  assessment.  The  com- 
plainant's mortgage  for  §7000,  in  the  present  case,  was  given 
in  the  year  1868,  and  the  mortgage  by  Higgins  to  Westcott, 

in  1870. 

The  prayer  of  the  petition  will  be  granted. 


Elmer,  trustee,  vs.  Loper  and  others. 

1.  Coftui  que  trust  should  be  joined  with  trustee  in  a  suit  for  the  recovery 
of  property  belonging  to  the  former. 

2.  Where  ca^tui  que  ti^ustv^as  made  a  defendant  in  such  a  suit,  an  amend- 
ment was  ordered  at  the  hearing,  striking  him  out  as  defendant  and  making 
him  a  complainant. 

3.  A  mortgagee  in  possession  will  not  be  allowed  compensation  for  his 
trouble  in  taking  care  of  the  estate. 

4.  A  trustee  who  brings  into  court  an  account  of  his  dealings  with  the 
trust  estate,  manifestly  unworthy  of  credit,  is  not  entitled  to  compensation 
for  his  management  of  the  trust  property. 

5.  Where  a  mortgagee  or  trustee  has  so  intermingled  the  trust  proi)erty 
with  his  own,  that  it  is  impracticable  to  ascertain  how  much  of  certain 
charges,  such  as  taxes  levied  upon  the  whole  property,  ought  to  be  borne 
by  the  trust  estate,  he  is  entitled  to  no  allowance  in  respect  to  such  charges. 

6.  Directions  for  taking  an  account  between  mortgagor  and  mortgagee  in 
poesecsion. 
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On  final  liearing  on  pleadings  and  proofs. 
Messrs.  Potter  and  KixoUy  for  complainant. 
Mr,  F.  F.  Wcstcott,  for  I^oper. 

The  Ciiancei.lok. 

Charles  Garrison,  deceased,  late  of  the  county  of  Cumber- 
land, in  this  state,  by  his  will,  proved  in  1843,  gave  to 
Lucius  (i.  C.  Elmer,  one  of  his  executors,  $4000,  iu  trust,  to 
put  and  keep  that  sum  at  interest  and  pay  the  interest  annu- 
ally, after  deducting  C20  a  year  for  his  compensation,  to  the 
testator's  adopted  son,  Charles  Garrison  Ireland,  one  of  the 
defendants  in  this  suit,  until  he  should  arrive  at  the  age  of 
forty  years,  and  then  to  pay  the  principal  to  him.  There 
was  also  a  residuary  bequest  of  personal  estate  to  Ireland. 
The  testator,  also,  by  the  will,  after  devising  a  certain  farm 
to  Lydia  Tice,  gave  all  the  residue  of  his  land  and  real  estate 
to  Ireland  and  the  heirs  of  his  body ;  Ireland,  during  his 
lifetime,  to  use  the  same  and  cut  the  wood  and  timber  as  if 
he  were  the  owner  of  it  in  fee  simple.  In  1852,  Ireland, 
being  in  want  of  money  and  being  pressed  by  a  judgment 
creditor,  one  Otterson,  applied  to  the  defendant.  Dr.  James 
Loper,  for  pecuniary  aid  in  the  premises.  The  latter,  at 
that  time,  held  a  mortgage  for  §400  and  interest,  given  to 
him  by  Ireland,  on  j)art  of  the  property,  the  Deerfield  farm, 
devised  to  the  latter  by  the  above  mentioned  w-ill ;  and  on  the 
same  property,  one  J.  C.  Drake  also  held  a  mortgage  for 
§325.65,  besides  interest.  Ireland  was  also  indebted  to  Loper 
in  the  sum  of  §200,  which  the  latter  had  lent  him.  The  re- 
sult of  Ireland's  application  to  Loper  was  the  following  letter, 
written  by  the  latter  to  the  former,  and  dated  December  13th, 
1852  :  *'  I  am  at  a  loss  to  know  what  to  say  to  you  in  regard 
to  our  business.  I  find  upon  examination,  that  the  debts 
bearing  on  your  property,  exclusive  of  McI wall's,  will  amount 
to  something  over  §2300.  The  money  you  owe'Drake  will 
have  to  be  secured  by  me,  in  case  you  make  me  a  deed  of  trust 
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aecording  to  my  proposition.     That,  of  course,  will  be  the 
great  sine  qua  non  of  the  transaction.     My  proposition  to  you 
will  be,  to  add  to  Otterson's  debt  and  cost,  my  own  debt  and 
jxjr  centage,  according  to  my  first  arrangement  with  you  (or 
rather  your  own  arrangement  with  me,)  add  Drake's  amount 
of  debt  and  cost,  tax,  life  insurance,  Ac,  and  give  me  a  deed 
for  all  your  property  and  pay  me  twelve  per  cent,  for  the 
whole  amount  of  the  debt,  etc.,  until  paid  off.     Every  cent 
that  I  can  collect  from  the  proceeds  of  your  property,  shall 
strictly  be  kept  and  applied  to  your  own  account,  after  de- 
ducting my  interest,  tax,  &c.,  which  you  know  will  neces- 
sarily have  to  be  paid.     You  will  readily  perceive  that  all 
these  bills  will  amount  to  something  over  §276,  much  more 
than  the  rent  of  the  Deerfield  farm,  together  with  what  small 
amount  of  rent  can  be  made  at  Millville  ;  therefore,  I  see  no 
other  way  than  for  you  to  order  paid  to  me,  the  money  from 
Elmer,  otherwise  there  will  not  be  enough  paid  to  me  to  keep 
the  debt  from  accumulating  in  my  hands.     Now,  I  want  you 
to  think  of  the  matter,  and  if  you  can  do  any  better  than  I 
offer,  to  do  so,  for  that  is  the  best  that  I  can  do,  and  even  that 
I  would  rather  not  do.     I  can  get  as  good  as  that  for  my 
money  and  have  the  assurance  that  it  will  be  paid  to  me  at 
any  time,  on  three  months'  notice.     If  you  accede  to  my  pro- 
posal, you  can  get  your  life  insurance  for  the  above  amount, 
and  bring  it  down,  together  with  your  deeds,  etc.,  and  I  will 
draw  the  new  ones  to  me,  at  my  leisure  time.     I  can  do  it  as 
well  as  any  one  and  save  cost.''     This  letter  was  followed  by 
an  agreement,  under  seal,  made  between  Loper  and  Ireland, 
whereby  it  was  witnessed  that  the  latter,  for  the  consideration 
of  §2364.25,  conveyed  to  the  former,  by  deeds  of  even  date 
with    the  agreement,  ten  dilferent  tracts  or  pieces  of  land, 
with  all   the  improvements   thereon,  together  with    all   the 
lands  belonging  to  Ireland    in  this  state,  and  that   Ireland 
covenanted  and  agreed  with  Loper,  his  heirs  and  assigns,  that 
Loper  should  peaceably  hold  and  use  those  lands,  together 
with  all  the  improvements  thereon,  the  same  as  if  the  lands 
were^  to  all  intents  and  purposes,  his,  and  to  remain  his  for- 
Vol.  X.  2  ii 
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ever  ;  that  all  the  rents,  profits  and  interest  arising  from  the 
proceeds  of  the  lands,  were  to  be  appropriated  to  the  pay- 
ment of  the  above  mentioned  debt,  after  deducting  the  neces- 
sary taxes,  repairs  and  life  insurance,  and  twelve  per  cent. 
interest  for  the  use  of  the  money.  And  Ireland  therebv 
agreed  to  pay  or  order  to  be  paid  to  Loper,  all  the  interest 
due  and  becoming  due  yearly  on  $4000,  then  in  the  hands  of 
L.  (i.  C.  Elmer,  after  deducting  Mr.  Elmer's  fee  of  ?20  a 
year,  and  the  tax  on  the  sura,  and  that  he,  Ireland,  wonld 
not  do,  or  at  any  time  cause  to  be  done,  anything  to  prevent 
Loper  from  collecting  the  interest,  under  penalty  of  forfeiture 
of  the  whole  lands.  And  Loper  thereby  agreed  to  apply  the 
residue,  after  the  above  deductions  should  have  been  made, 
to  the  payment  of  the  above  mentioned  debts,  until  all  of 
those  debts  should  be  paid  off,  unless  Ireland,  his  heirs  or 
assigns,  should  well  and  truly  pay  to  Loper  the  whole  amount 
before  those  debts  should  have  been  paid  by  such  application. 
And  it  was  thereby  declared  that  he  or  they  should  have  a 
right  to  pay  off  the  debts  at  any  time.  And  it  was  thereby 
further  agreed  that  whenever  the  sum  of  money  therein  above 
mentioned,  should  have  been  paid,  together  with  all  the  ex- 
penses of  tax,  life  insurance,  interest,  repairs,  etc.,  then  the 
above  mentioned  deeds  of  conveyance  as  well  as  all  posses- 
sion, should  be  at  once  given  up  to  Ireland,  his  heirs  and 
assigns.  At  the  time  of  executing  this  agreement,  Loper  pro- 
duce<l  to  Ireland,  the  following  statement  of  the  indebtednes 
which  the  arrangement  was  intended  to  secure  : 

Charles  G.  Ireland  in  account  with  Dr.  James  Loper. 

December  24th,  1852. 

Mortgage  on  Deerfield  farm §400  W 

21  p.  c.  per  mo.  int.  from  Oct.  5th,  1851,  to  Dec. 

''24th,  1852 146  64 

Cash,  borrowed  on  lease  of  J.  Casper,  assigned  to 

J.  Loper 100  00 

2J  p.  c.  per  mo.,  with  6  p.  c.  per  an.  added,  from 

'Aug.  22d,  1851,  to  Dec.  24th,  1852 48  00 

Cash  borrowed  on  lease,  as  aforesaid 100  00 
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2J  p.  c.  per.  mo.,  with  G  p.  c.  per  an.  acUleil,  from 

".Sept.  lOih,  1851,  to  Dec.  24th,  1852 $4i]  00 

Principal  and  interest  of  Otterson\s  claim  to  Dec. 

24th,  1852 1,144  30 

SheritFs  cost,  as  far  as  heard  from 31  40 

^2,0 1 6  34 

Mortgage  on  Deerfield  farm  to  J.  C.  Drake 325  G8 

Int.  from  April  IGth,  1852,  to  Dec.  24th,   1852, 

81  months 13  52 

§2,355  54 
Tax  on  C.  G.  Ireland's  proi)erty  in  ilillville  town- 
ship, for  the  years  1851-52 3G  75 

$2,3112  29 
Cash  received  of  J.  Casper 28  01 

§2,3G4  25 
Simultaneously  with  the  execution  of  the  agreement,  Ireland 
executed  and  delivered  to  Loper  three  deeds,  purporting 
to  convey  to  him,  in  fee  simple,  the  land  devised  to  Ireland 
bv  the  will  above  mentioned,  and  he  also  then  executed 
and  delivered  to  Loper  a  letter  of  attorney,  authorizing  and 
empowering  him  to  demand,  sue  for  and  receive  for  Ireland 
and  to  his  use,  all  debts,  dues  and  demands  whatsoever,  which 
were  due,  and  owing  to  Ireland,  or  which  might  become  due 
to  him  at  any  future  day,  or  which  then,  of  right,  belonged 
to  him,  or  which,  at  any  future  time,  should  belong  to  him. 
Under  this  arrangement  Loper  entered  into  possession  of  the 
real  property  described  in  the  deeds,  and,  from  thence  until 
the  filing  of  the  bill,  took  to  his  own  use  the  rents  and  profits 
thereof.  He  also  sold  wood,  timber  and  hoop  poles  otf  the 
premises,  and  applied  to  his  own  use  the  money  received 
therefrom.  He  also  collected  the  interest  on  the  legacy  of 
84000,  up  to  the  time  when  Ireland  attained  to  the  age  of 
forty  years,  when  the  latter  became  entitled  to  the  principal. 
Besides  the  money  mentioned  in  the  written  agreement,  Loper, 
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subsequently  to  the  making  of  th»t  instrument,  advanced 
various  sums  to  Ireland,  which  were  to  be  repaid  out  of  tlie 
principal  of  the  legacy  of  §4000.  Of  the  principal  of  that 
legacy  Loper  received  $1000,  on  7th  of  December,  1860,aDd 
$G20  on  the  8th  of  April,  1861.  Ireland,  on  the  3d  of  No- 
vember, 1871,  executed  a  deed  conveying  the  lands,  which 
had  been  conveyed  to  Loper,  to  the  complainant,  Elmer,  in 
trust  to  take  proceedings  to  obtain  an  account  and  settlement 
from  Lojier,  and  payment  of  the  money  justly  due  Ireland 
from  him,  and  a  conveyance  of  the  lands  to  Elmer  for  Ireland's 
benefit.  The  trust  is  set  out  in  the  bill.  The  bill  is  filed  by 
Ehncr,  as  trustee,  against  Loper  and  Ireland.  It  prays  an 
account  from  Loper,  and  conveyance  to  Elmer,  as  trustee  of 
the  lands  conveyed  by  Ireland  to  Loper. 

It  is  insisted  by  the  counsel  of  Loper  that  this  action  can- 
not be  maintained  by  Elmer  alone,  and  that  Ireland  should 
have  been  joined  with  him  as  complainant.  This  objection 
was  made,  for  the  first  time,  at  the  hearing,  and  after  the 
merits  of  the  case  had  been  discloseil.  It  cannot  prevail. 
Ireland  is  a  party  to  this  suit.  Xo  relief  is  prayed  or  sought 
against  him.  The  suit  is  prosecuteil  for  his  benefit.  He  has 
not  answered,  but  was  a  witness  for  complainant.  He  was 
present  at  the  hearing.  lie  should  have  been  made  coni- 
j)lainant  with  his  trustee.  The  complainant  will  be  permitted 
to  amend  by  making  him  a  party  complainant,  and  striking 
out  his  name  as  defendant.  Malin  v.  ilalin,  2  Johns.  Ch.B- 
238 ;  Kirk  v.  Clark,  Free,  in  Chan,  275. 

The  conveyance,  by  Ireland  to  Loper,  was  manifestly 
merely  a  mortgage  to  secure  to  the  latter  the  money  men- 
tioned in  the  written  agreement,  with  the  interest  thereby 
made  payable.  It  is  claimed  by  Loper,  and  I  think  with 
reason,  that,  by  the  subseciuent  verbal  agreement  of  the  parties, 
the  conveyance  was  to  stand  as  security  for  the  subsequent 
advances.  The  complainant  is  entitled  to  the  account  for  which 
he  prays.  Loper  insists  that  in  the  account  he  is  to  be  allowed 
reasonable  compensation  for  his  trouble  in  taking  care  of  the 
mortgaged  premises,  collecting  the  rent  and  superiDtending 
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repairs,  etc.,  and  he  testifies  and  produces  another  witness  to  the 
same  point,  that  it  was  agreed  between  him  and  Ireland,  that  he 
should  have,  for  such  compensation,  a  sum  equal  to  six  per 
cent,  a  year  on  the  amount  of  his  debt.  The  agreement  under 
seal  makes  no  provision  for  compensation.  It  does  provide 
for  the  payment,  by  Ireland  to  Loper,  of  interest  at  the  rate  of 
twelve  per  cent,  per  annum  on.  the  mortgage  debt.  I^per 
attempts  to  show  that  this  was  a  mistake,  attributable  to  his 
want  of  knowledge  of  language,  or  of  the  appropriate  use  of 
terms,  and  that  the  intention  of  the  parties  was,  that  only  six 
per  cent,  interest  should  be  paid,  and  that  the  rest  of  the 
twelve  per  cent,  was  to  be  his  compensation.  IJut,  in  the 
first  pLnce,  the  agreement  is  clear  and  explicit  in  its  language, 
and  parol  evidence  cannot  be  received  to  explain  it.  The 
language  is,  "  twelve  per  cent,  interest  for  the  use  of  the 
money."  There  is  no  evidence  of  any  mistake,  whatever,  on 
this  head.  That  the  agreement  between  Ireland  and  Loper 
was,  that  the  latter  should  receive  twelve  percent,  per  annum 
for  the  mortgage  debt,  is  unquestionable.  In  his  letter  of 
December  13th,  1852,  written  only  a  few  days  before  the  date 
of  the  agreement,  Loper  expressly  and  explicitly  makes  it 
part  of  his  proposition,  that  Ireland  shall  pay  him  twelve  per 
cent,  for  the  whole  amount  of  his  debt,  until  it  should  be  paid 
off.  The  statement  given  by  him  to  Ireland,  at  the  time  of 
the  execution  of  the  agreement,  throws  some  light  on  this 
matter.  He  there  charges  thirty  per  cent,  a  year  on  the 
mortgage  he  held  on  the  Deerfield  farm,  and  thirty-six  per 
cent,  a  year  on  the  other  money  lent  by  him  to  Ireland,  up 
to  the  date  of  the  agreement.  He  had  not  then  been  in  pos- 
session of  the  proj)erty,  nor  had  he  had  any  charge  or  care  of 
it.  He  does  not  deny  that  he  made  this  statement,  and  de- 
livered it  to  Ireland.  Nor  does  his  statement,  appended  to  his 
answer,  of  the  indebtedness  existing  at  the  time  the  agreement 
was  made,  wherein  he  charges  interest  at  the  rate  of  six  per 
cent,  per  annum,  only  give  color  to  his  version  of  the  aifair  ; 
for  the  amount  of  the  indebtedness,  according  to  the  statement 
just  referred  to,  was,  on  the  day  of  the  date  of  the  agreement, 
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S21()S. ;")(),  whereas  the  agreement,  drawn  by  Lojier  himself, 
states  it  §23()4.2o  ;  and  the  difference  betwwn  the  two  arises 
from  the  diflerence  in  the  rates  of  interest  charged.  It  is  too 
obvious  from  the  testimony,  for  further  remark,  that  the 
agreement  between  the  parties  was  for  the  payment  of  interest 
by  Irehmd  at  the  rate  of  twelve  j)er  cent,  per  annum  on  the 
debt.  But  the  court  will. not  allow  a  mortgagee  in  possession 
compensation  for  his  trouble  in  taking  care  of  the  estate,  even 
thougli  there  is  an  agreement  between  him  and  the  mortgagor, 
that  he  shall  have  such  compensation.  Clark  v.  Smith,  Saxt. 
121,  137;  Vanderhaise  v.  Ungues,  2  Beas.  410;  Code  on 
MovUjagcs  343,  3()5.  There  is  an  especial  reason  why  Lo|>er 
should  not  have  compensation.  It  was  his  duty  to  keep  a 
just  and  faithful  account  of  his  receipts  and  expenditures 
from,  and  upon,  the  mortgaged  premises.  The  book  of 
account,  which  he  produces  as  that  in  which  he  has  kept  the 
account,  is  not  onlv  utterlv  unworthv  of  credit,  but  is,  of 
itself,  strong,  if  indeed  it  is  not  conclusive,  evidence  of  fraud 
on  "his  part.  It  contains  no  other  account.  It  abounds  iu 
material  alterations,  apparently  arbitrarily  made,  in  his  own 
ilivor.  Cliarges  against  Ireland  have  been  largely  increased, 
by  alterations  of  figures,  on  almost  every  i)age.  A  trustee 
who  produces  before  the  court  such  an  account  of  kis  dealings 
witii  the  trust  estate,  has  forfeited  all  claim  to  comi)ensation. 
His  account,  appended  to  his  answer,  is  made  up  with 
annual  re.^ts  as  ai^ainst  Ireland.  lie  is  not  entitled  to  such 
rests.  He  should  annually  have  applied  the  surplus  of  the 
receipts  over  his  disbursements,  to  the  payment  of  the  interest 
due  him  on  his  debt,  and  if  it  were  more  than  sufficient  to 
answer  that  purpose,  he  should  have  credited  the  excess  on 
the  principal.  1 1",  in  any  year,  his  disbursements  had  exceeded 
his  receipts,  the  amount  of  the  deficit  should  have  been  added 
to  the  principal  of  his  debt.  That  he  did  not  advaneeto 
Ireland  all  the  money  charged  in  his  account  as  loans,  is  clear. 
Ireland  specifies  twenty-seven  instances  in  which  the  receipts 
given  by  him  to  Loper  for  money  loaned,  exceed  (in  many 
cases,    very    largely,)   the   amounts   really   advanced.     The 
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aggregate  of  these  excesses  is  §1632.13,  not  including  the 
transaction  in  reference  to  the  watch.  Loper  does  not,  in 
fact,  deny  the  charge.  He  ^ays  that  he  cannot  tell  what 
Ireland  received  on  any  of  the  receipts  which  lie,  Loper,  pro- 
duces as  evidence  of  loans.  As  to  the  amount  of  some  of 
these  receipts,  (no  other  evidence  of  indebtedness  was  given 
for  the  loans,)  he  claims  that  no  inquiry  can  be  made  in  regard 
to  them,  because  he  alleges  that,  by  agreement  between  him 
and  Ireland,  §1620  of  the  principal  of  the  legacy  of  §4000 
were  appropriated  to  the  payment  of  the  debts  representeil  by 
them.  The  proof  of  this  alleged  appropriation  rests  wholly  on 
the  testimony  of  Loper  himself,  which  is  wholly  uncorrobo- 
rated, except  by  the  endorsements  on  the  receipts  which  he 
claims  to  have  made  when  the  §1620  were  paid  to  him.  These 
are  in  his  handwriting,  arc  not  signed  by  anybody,  and 
are  merely  acknowledgments  of  payment  of  the  amounts 
nientioneil  in  the  receipts.  It  is  noteworthy,  however,  that 
I-^per  retained  in  his  possession,  these  very  receii)ts  which 
were  the  evidences  of  the  indebtedness,  and  he  now  produces 
them  to  the  court.  Why  did  he  not  deliver  them  up  to 
Ireland  when  payment  of  the  amount  they  represented  had 
been  made  ?  He  testifies  that  Ireland  paid  him  the  money 
in  his,  Loper's,  office.  His  counsel  argues  that  strong  moral  ' 
corroboration  of  Loper's  testimony  on  this  subject,  is  to  be 
found  in  the  entries  of  the  receipts  of  the  §1620,  in  the  ac- 
count books  above  mentioned,  wherein  the  two  sums  of  $1000 
and  §620  are  entered  under  the  date  when  each  was  received, 
as  "returned."  The  moral  weight  of  these  entries,  however, 
is  against  Loper,  for  the  addition  of  the  word  "  returned," 
ap|)ear6  to  have  been  the  result  of  an  afterthought.  In  one 
of  the  entries,  it  is  written  over  an  erasure,  and  in  the  other, 
it  was  obviously  inserted  after  the  entrv  had  been  made. 
The  proof  of  the  specific  appropriation  of  the  §1620  to  the 
payment  of  the  indebteilness  represented  by  the  receipts,  is  by 
no  means  satisfactory.  Loper  will  be  allowed  the  amount 
.actually  received  by  Ireland  when  the  receipts  were  given  and 
jio  more,  with  lawful  interest  thereon.      The  complainaut^s 
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(vninsel  insists  that  Lopor  ought  not  to  be  allo\red  any  pay- 
ments on  account  of  taxes  assi»ssed  against  the  mortgaged 
premises,  because  he  gave  in  the  proj>erty  to  be  assessed  as 
his  own,  and  it  was  therefore  taxeil  with  his  property,  so  that, 
as  they  contend,  it  is  now  impossible  to  say  what  is  thearaoant 
assessed  in  respect  of  the  mortgaged  premises.  If  it  prove  to 
be  impracticable  to  ascertain  what  taxes  L(^r  has  paid,  in 
res|>ect  of  Irc»land's  property,  in  any  year,  he  should  have  no 
allowance  for  taxes  for  that  vear.  It  was  his  dutv  to  have 
had  the  mortgiiged  premises  assessed  separately.  His  charges 
for  taxes  paid  in  his  l)ook  of  account,  will  be  no  guide  in  thi? 

matter.     Thev  are  utterlv  unworthv  of  cre<lit.     Even-  one 

•  >  •  • 

of  them,  from  1861  to  1872,  with  the  exception  of  tljcyean? 
1868  and  1860,  has  been  altered,  some  of  them  in  such  a 
manner  as  to  increase,  apparantly  entirely  arbitrarily,  the 
charge  against  Ireland,  and  others  in  such  a  manner  as  that 
it  is  impossible  to  discover  what  the  figures  originally  were. 
Loper  is  to  be  allowed  for  all  proper  disbursements,  and  i>to 
account  for  all  his  receipts.  He  is  to  be  charged  interest  for 
anv  monev  received  bv  him  over  and  above  his  expenditures 
for  the  mortgage<l  premises,  after  his  debt  was  paid  otV,  and 
there  will  be  annual  rests  as  a<jainst  him  in  such  ca^^e.  He 
is  to  account,  not  only  for  the  rents,  issues  and  pn^tits  re- 
ceived by  him  from  the  mortgaged  premises,  but  also,  for 
such  as  he  reasonably  mi^jht  and  ouy:lit  to  have  received,  ll 
his  account,  appended  to  his  answer,  be  restattnl  acconlingto 
the  principles  above  indicated,  it  appears  that  his  debt,  allow- 
ing him  in  respect  of  his  loans  only  so  much  as  he  actually 
advanced,  but  allowing  his  charges  in  other  respects,  was, 
with  all  lawful  interest  thereon,  paid  off  at  the  end  of  18G7, 
and  there  was  then  a  balance  against  him  which,  at  the  time 
of  filing  the  bill,  had  increased  to  about  §1500.  In  this  cal- 
culation the  §175  claimed  by  I^per  in  the  transaction  in 
regard  to  the  watch,  is  allowetl  him  for  the  purposes  of  the 
calculation.  In  the  ac^count,  however,  he  is  to  be  allowed 
only  the  amount  paid  him  at  Ireland's  request  to  redeem  the 
watch  and  chain,  $()3,  with  lawful  interest  from  the  time  of 
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making  the  loan.  The  retention  or  loss  ©f  the  chain  by 
Leper  will  fairly  offset  the  amount^  §5,  agreed  to  be  paid  by 
Ireland  for  Loper's  services  in  redeeming  the  property. 
Ireland  is  entitled  to  a  credit  of  ^58.87,  paid  by  him  to 
Loper  on  account  of  the  transaction.  It  is  evident  that  Loper 
charged  Ireland  §100  premium  for  advancing  the  §63,  and 
exacted  of  him  an  agreement  to  pay  interest  at  the  rate  of 
twelve  per  cent,  per  annum,  for  the  amount  of  the  loan  and 
premium,  and  the  §5  which  Ireland  was  to  pay  him  for  his 
services.  It  appears,  also,  that  Loper  advanced  on  the  mort- 
gage on  the  Deeriield  farm,  only  §368.  In  the  account,  that 
sum  is  to  be  taken  as  the  principal  of  that  mortgage. 

Loper  will  be  decreed  to  convey  the  mortgaged  premises  to 
the  complainant  in  trust  for  Ireland,  on  the  trust  set  forth  in 
the  bill  of  complaint,  and  there  will  be  a  reference  to  a  master 
to  take  and  state  the  account. 


AVarnock  vs.  Cami*bi:i.l. 

1.  Etiuity  will  relievo  again;?t  a  ctnivoyance  made  without  consideration, 
and  when  the  grantor,  through  intoxication,  was,  to  the  grantee's  knowl- 
t.'dge,  not  himself.     Btit,  nnder  the  circllm^tance?,  complainant  not  entitled 

to  CO:Jts. 

2.  Taxes  paid  by  the  grantee,  with  intere>t  from  lime  of  payment,  must 
be  repaid  to  him. 


J/r.  Gilhooli/,  for  complainant. 
J/r.  S.  D,  ITatneSy  for  defendant. 

The  ViCE-ClIANCELLOIl. 

The  principles  applicable  to  the  relief  asked  for  in  this  suit 
were  laid  down  and  applied  in  Hidchinson  v.  Tindall,  2 
Greenes  Ch,  li.  357.     They  were  there  cxjircsscd  as  follows : 
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A  court  of  equity  will  hear  a  party  who  seeks  relief  against 
his  own  act,  on  the  ground  of  intoxication,  though  formerly 
such  hearing  was  denied.  To  avoid  a  contract  on  the  ground 
of  intoxication,  it  must  be  shown  either  that  the  intoxication 
was  produced  by  the  act  or  connivance  of  the  person  against 
whom  the  relief  is  sought,  or  that  an  undue  advantage  was 
taken  of  the  party^s  situation.  If  a  person,  while  in  a  state 
of  intoxication,  though  not  inducetl  by  the  act  or  procurement 
of  the  grantee,  execute  an  absolute  conveyance  of  his  property, 
without  consideration,  equity  will  relieve  against  the  con- 
veyance. 

The  complainant,  AVarnock,  was  a  single  man,  eniployeil 
in  a  factory  in  Elizabethi)ort.  He  was  the  owner  of  a  lot  of 
land  there,  and  had  accumulated  a  little  money.  Generally 
speaking,  he  was  steady  and  industrious,  but  had  occasional 
sprees.  The  deed  of  conveyance  which  he  now  seeks  to  be 
relieved  against,  was  executed  on  the  25th  of  August,  ISTl, 
and,  I  am  entirely  satisfied,  was  executed  while  he  was  dis- 
ordered by  one  of  these  fits  of  intemperance.  The  testimony 
of  the  justice  of  the  peace  who  drew  up  the  deed  aud  took 
the  acknowledgment  of  it,  does  not  show  that  the  complainant 
was  grossly,  or  very  manifestly,  intoxicateil,  when  the  deed 
was  directed  to  be  made,  or  when  it  was  signed.  But  his 
testimony,  as  well  as  that  of  the  grantee,  fails  to  overcome  the 
testimony  of  the  physician  who  visited  him  shortly  after,  and 
found  him  in  a  disabled  condition,  evidentlv  induceil  l\v 
excessive  indulgence  in  liquor.  The  complainant  and  de- 
fendant went  together  to  the  oflice  of  the  justice  where  tlie 
deed  was  executed,  and  the  two  went  away  together,  taking 
the  deed  with  them.  The  i)remises  conveyed  consisted  of  a 
lot  worth,  at  that  time,  SoOO  or  §600,  and  now  worth  more. 
The  consideration  named  in  the  deed,  was  §5,  but  nothing 
was,  in  fact,  j)aid  by  Campbell,  the  grantee.  He  says  Ik* 
took  the  lot  because  Warnock  was  giving  away  his  property, 
and  if  the  deed  had  not  been  made  to  him,  it  would  have 
been  made  to  some  one  else.  He  was  a  relative  of  AVarnock 
by  marriage.     It  does  not  appear  distinctly,  if  at  all,  from 
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the  evidence,  that  the  intoxication  of  Warnock  was  induced 
by  any  act  or  connivance  of  Campbell.  But  the  latter  very 
well  knew  that  Warnock  was  not  in  a  sound  mental  state — 
not  himself — when  he  conveyed  this  lot  to  him  for  no  consid- 
eration. He  calls  it  sometimes,  in  his  testimony,  a  sale  ;  but 
the  particulars  he  gives  of  the  transaction,  abundantly  show 
that  it  was  no  sale  at  all.  The  bill  was  filed  on  the  5th  of 
October,  1871.  If  the  defendant  had  not  been  willing,  or 
had  not  purposed  to  take  an  undue  advantage  of  Warnock's 
temporary  aberration,  he  would  have  re-conveyed  the  prem- 
ises before  the  filing  of  the  bill.  What  application,  if  any, 
was  made  to  him  for  that  purpose  before  suit,  does  not  appear 
from  the  proofs.  The  testimony  on  both  sides,  taken  before 
the  master,  is  voluminous,  and  unnecessarily  extensive.  I 
think  this  circumstance  is  entitled  to  some  consideration  in 
regard  to  the  costs,  and  taking  it  in  connection  w-ith  the  fact 
that  the  complainant  is  to  blame  for  his  drunkenness,  and 
that  the  consequences  of  his  own  bad  conduct  are  now  sought 
to  be  avoideil,  my  judgment  is  that,  while  entitled  to  a  decree 
for  the  restoration  of  his  property,  he  should  recover  no  costs. 
He  should  also  refund  to  the  defendant  the  sums  paid  by  the 
latter  for  taxes  on  the  lot,  with  interest  from  the  time  when 
respectively  paid. 

I  will  advise  a  decree  as  above. 


McFarland  vs.  Gilchrist  and  others. 

1.  A  mortgage  given  by  a  liUHband  and  wife,  in  trust  for  tlie  wife,  lo  fi«.:cure 
to  her  money  alleged  to  luive  been  loaned  by  her  to  her  husband  out  of  Iut 
Heparate  estate,  held  to  be  a  lien  on  the  mortgaged  preniise:),  in  the  bandit 
of  an  assignee  for  value,  subsequent  to  a  junior  mortgage  by  the  same  i>ar- 
ties. 

2.  The  assignee,  in  such  case,  has  no  higher  equity  ugain>t  the  junior 
mortgagee,  than  the  trustee  and  her  cestui  que  trust. 
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Mr.  A.  T.  McGlll,  for  complainant. 
J//\  Fleming^  for  defendant,  Walker. 

The  Vice-Chancelloij. 

John  A.  Fanlkner  and  Jesse  his  wife,  made  their  mortgage 
of  Augnst  20th,  1870,  for  §3400,  to  Mary  Dixon,  in  trust  for 
the  said  Jesse.  They  allege  it  to  have  been  given  to  secure 
to  the  latter  monevs  lent  bv  her  to  her  husband,  several  vears 
before,  out  of  her  separate  estate.  It  was  put  on  record 
August  31st,  1870.  On  the  20th  of  September,  1870,  they 
made  another  mortgage  to  Peter  Walker,  for  §3200,  which 
was  put  on   record  September  23dj  1870. 

By  an  assignment  of  July  20th,  1871,  Mary  Dixon  trans- 
ferred the  mortgage  given  to  her  to  William  W.  McFarland 
(Faulkner  and  wife  consenting  thereto)  to  secure  the  sum  of 
82500.  The  bill  of  McFarland,  the  complainant,  is  to  fore- 
close this  mortgage.  Peter  Walker,  in  his  answer  and  cnvi*- 
bili,  attacks  the  mortgage  to  Mary  Dixon  as  voluntarv,  with- 
out consideration,  and  void  as  to  creditors. 

The  onlv  doubt  I  have  had  as  to  what  decree  shoulJ  be 
made  in  the  case,  has  been  upon  the  question  whether,  under 
the  circumstances  disclosed  by  the  evidence,  McFarland  stood 
upon  better  ground,  in  respect  to  Walker's  mortgage,  than 
Mrs.  Dixon,  or  her  cestui  que  tnist,  I  am  clear  that  he  doe? 
not.  The  rule  that  a  mortgage  is  taken  by  an  assignee,  sub- 
ject to  all  e({uities  against  the  assignor,  is  applicable  in  thi^ 
case.  Under  the  evidence,  the  mortgage  given  to  secure  Mrs. 
Faulkner,  cannot  be  held  to  be  good  in  Mrs.  Dixon's  hands, 
against  the  mortgage  of  Walker.  The  latter  mortgage  is  a 
prior  lien.  Her  mortgage  was  assigned  to  McFarland  to 
secure  a  debt  due  him  from  her  husband,  and  the  assignment 
gives  McFarland  no  higher  equity,  as  against  Walker,  than 
the  equity  of  Mrs.  Dixon  and  her  cestui  que  trust, 

I  will  advise  accordingly. 
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Meigs  and  otlicrs  vs.  Lister  and  others. 

An  injunetion,  issued  on  bill  and  answer,  restraining  the  defendants  from 
carrying  on  their  busines^s  in  speeified  ways,  was,  after  the  lapse  of  a  year, 
mo<Htied  witliout  oi>position  on  part  of  complainants.  Under  the  modilied 
injunction,  the  business  was  carried  on  for  another  year,  when  the  cause 
was  brought  to  hearing  upon  the  evidence.  The  proof  being  hehl  to  be 
insiiflicient  to  jusiily  a  decree  putting  an  end  to  tlie  defendants'  business, 
the  cause  was  ordered  to  stand  without  final  decree,  with  permission  to 
either  parly  to  apply  for  leave  to  proiluce  additional  proofs,  or  to  be  heard 
anew.    Meanwhile,  neither  party  to  i)ay  costs  to  the  other. 


Jlr.  C.  IL  WinficlJ,  for  complainants. 
Mr.  Leonard  and  3Ir.  WiUJ,  for  defendants. 

The  Vice-Ciiancellok. 

The  bill  in  this  suit  was  filed  on  the  13th  of  May,  1872, 
by  Henry  Meigs  anci  others,  residing  in  or  near  to  Bayonne, 
on  the  east  side  of  Newark  bay.  Its  object  was  to  restrain 
the  defendants  from  carrying  on  the  business  then  conducted 
by  them  on  the  opposite  or  west  side  of  the  bay,  at  a  point 
known  as  Maple  Island  Creek.  The  business  was  charged  to 
be  a  nuisance.  It  was  that  of  an  establishment  for  drying 
l)ones,  rendering  matter  and  refuse  animal  matter  generally, 
brought  there  from  the  city  of  Xew  York  and  other  places. 
On  the  10th  of  June,  1872,  the  defendants  filed  an  answer, 
and  upon  the  bill,  answer  and  affidavits,  the  case  was  argued 
before  the  late  Chancellor  Zabriskie,  whose  opinion  is  reported 
in  8  C.  E.  Green  200.  In  pursuance  of  this  opinion,  an  in- 
junction was  issued,  restraining  the  defendants  from  carrying 
on  the  business  of  drying  or  burning  the  offal,  bones,  refuse 
and  other  animal  matter  at  said  place,  and  from  pursuing 
any  other  business  or  process  whereby  smells,  stenches, 
.smokes,  vapors  or  gases  are  generated,  on  the  ix>\ut  of  land 
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where  said  establishment  was  situated,  or  anywhere  about  or 
near  thereto,  and  from  carrying  ofFal,  bones  and  other  animal 
matter,  which  emit  smells,  loosely  in  boats,  or  in  boats  in 
barrels  or  other  vessels,  without  water  and  air-tight  heads, or 
carrying  empty  barrels  or  other  vessels  in  said  lK>ats,  which 
have  been  filled  with  bones,  offal  and  other  animal  matter, 
without  water  and  in  air-tight  heads,  through  Newark  bay  or 
the  Kill  Von  Kull,  near  the  complainants'  dwelHng-houscs. 

The  injunction,  as  above  issued,  continued  in  force  till 
August  8th,  1873,  when  it  was  modified  by  an  order  of  this 
court,  made  without  controversy  or  opposition  from  the  com- 
plainants. By  such  order,  the  defendants  were  at  liberty  to 
prepare  and  manufacture  into  fertilizers  the  bones,  tissues  and 
other  animal  matter  then  on  their  premises,  and  remove  the 
same  therefrom,  and  to  carry  on,  on  said  premises,  the  busiDe>& 
of  manufacturing  fertilizers  from  bones,  tissues  and  other 
animal  matter,  in  such  manner  as  not  to  generate  any  un- 
wholesome or  offensive  smells,  stenches,  smokes,  vapors  or 
gases. 

Under  the  injunction  so  modified,  the  defendants  went  on 
till  in  the  fall  of  1874,  when,  upon  the  motion  of  the  com- 
plainants, the  cause  was  brought  to  hearing  upon  the  testi- 
monv  of  witnesses  given  oral  I  v  before  me.  It  is  now  insisted 
for  the  complainants,  that  the  defendants  have  not  conformed 
their  business  to  the  requirements  of  the  modified  injunction, 
and  that  the  business,  as  conducted  through  tlie  summer  ot 
1874,  was  a  nuisance,  the  continuance  of  which  ought  to  be 
enjoined. 

A  considerable  amount  of  testimony  has  been  taken  od 
both  sides.  The  result  of  it  is  not  sutlicieutly  clear  and  satis- 
factory to  justify  a  decree  putting  an  end  to  the  business  ot* 
the  defendants,  conducted  at  Maple  Island  Creek.  I  think 
the  preponderance  of  the  testimony  i&  against  such  a  decree 
rather  than  in  favor  of  it.  But  while  this  is  so,  my  judgment 
is  that  the  suit  should  be  held  open,  for  the  purpose  of  en- 
abling the  complainants  and  the  public  of  that  vicinity  to  test 
the  true  nature  or  character  of  the  defendants'  establisbmest 


FEBRUARY  TERM,  1875.  491 


Ciillette  r.  Lallnrd. 


in  controversy,  by  further  observation  and  experience  of  it. 
The  proofs  as  they  stand  may  be  hereafter  used,  if  desired,  in 
connection  with  others,  if  other  proofs  should  hereafter  be 
found  to  arise.  The  public  and  important  character  of  the 
question  involved  in  the  suit,  justify  the  further  holding  of 
it  for  this  purpose,  and  I  shall  therefore  advise  that  the  cause 
be  ordered  to  stand  without  final  decree,  and  that  either  party 
may  hereafter  apply  for  leave  to  produce  additional  proofs,  or 
to  be  heard  anew.  Neither  -party,  meanwhile,  to  pay  costs 
to  the  other. 


Gillette  vs.  Ballard. 

1.  L'tiiiry  will  not  be  inferred  when  tlie  oppojjite  conclusion  can  be  rea- 
sonably and  fairly  arrive<l  at. 

2.  To  pustain  such  a  defence  it  must  be  sliown  that  there  was  a  usurious 
fftji't-emcnt, 

3.  The  chattel  niortj^ige  in  this  case  Jicld  not  to  be  usurious  in  view  of 
the  nature  of  the  whole  transaction. 


J/i'.  JlcCartery  for  complainant. 
Jlr,  CouU,  for  defendant. 

The  Vice-Chaxgellor. 

The  complainant's  suit  is  to  impeach  a  chattel  mortgage 
made  by  himself  to  the  defendant.  The  mortgage  is  for 
§5000,  and  covers  the  furniture  and  fixtures  of  the  Con- 
tinental Hotel,  in  the  city  of  Newark.  It  was  executed 
in  the  month  of  June,  1873,  though  the  money  had  been 
advanced  by  the  defendant  early  in  1871,  to  help  the  com- 
plainant in  the  purchase  of  the  furniture  and  fixtures,  and  in 
taking  charge  of  the  hotel.  In  November,  1873,  Ballard 
began  proceedings  for  the  collection  of  the  mortgage  debt,  and 
Gillette  filed  his  bill  for  relief,  ailing  that  the  loan  was- 
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usurious,  i)raying  for  au  account,  and  offering  to  pay  what- 
ever should  be  found  due.  An  injunction  was  issued  restrain- 
ing a  sale  under  the  mortgage,  and  having  now  heard  the 
cause  upon  the  pleadings  and  the  oral  testimony  of  witnesses, 
I  must  advise  that  the  complainant's  case  has  not  l>een  estab- 
lished, and  that  his  bill  should  be  dismissed,  with  costs. 

The  case  presented  by  the  bill  is,  in  brief,  that  being  the 
proprietor  of  a  hotel  in  Buffalo,  he  was  induced  by  Ballard 
to  give  uj)  that  business,  and  become  the  purchaser  of  the 
furniture  of  the  Continental  Hotel,  in  Newark  ;  that  not  hav- 
ing sufficient  capital  himself  for  the  purchase,  Ballard  pro- 
posed to  lend  him  §5000,  on  condition  that  Gillette  would 
furnish  board  at  the  hotel  for  Ballard,  his  wife  and  two  chil- 
dren, as  a  compensation  for  the  use  of  the  money  so  loaned, 
Ballard  at  the  same  time  alleging,  that  as  occasions  might 
require,  he  would  advance  such  additional  sums  as  might 
be  needed  to  enable  Gillette  to  carry  on  the  business;  that 
Ballard  did,  in  fact,  advance  the  §5000 ;  that  he  boarded 
with  the  family,  as  above  mentioned,  at  complainant's  hotel, 
from  the  early  part  of  1871  to  the  latter  part  of  1873;  that 
although  Ballard  rendered,  from  time  lo  time,  aid  and  servi- 
ces in  the  business,  and  although  Mrs.  Ballard  officiated 
more  or  less  as  the  female  head  of  the  house,  having  the  care 
or  su[)crvision  of  it,  yet  that  the  value  of  such  aid  and 
services,  together  with  the  lawful  interest  of  the  §5000, 
was  not  enough  to  compensate  for  the  board  and  entertain- 
ment which  ]}allard  and  his  familv  received.  The  bill 
prays  that  Ballard  be  decreed  to  account,  that  he  be  credited 
with  the  fair  value  of  his  own  services,  and  the  services 
of  his  wife,  and  charged  with  the  fair  price  of  the  enter- 
tainment and  board.  It  alleges  that  upon  such  accounting, 
a  balance  will  be  due  himself,  but  if  due  to  Ballard,  the  com- 
plainant oilers  to  pay  it  when  ascertained. 

The  suit  can  stand,  only  on  the  ground  tliat  there  was  a 
usurious  agreement  The  evidence  does  not  at  all  warrant,  in 
my  judgment,  the  conclusion  that  there  was.  I  think  the 
true  nature  of  the  transaction  was  essentially  different,  and 
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that  the  loan  of  money  was  but  one  feature  of  an  arrange- 
ment for  the  taking  and  carrying  on  of  the  business  of  the 
hotel,  an  arrangement  by  which  Gillette,  who  was  unmarried, 
was  to  become  the  proprietor,  and  Ballard  and  wife  to  live 
with  him  and  co-operate  in  making  the  enterprise  a  success. 
It  was  meant  and  expected  to  be  an  arrangement  of  a  friendly 
and  confidential  nature,  equally  advantageous  to  both.  They 
were  intimate  friends.  Gillette  had  been  a  few  weeks  before 
visiting  at  Ballard's  house  in  Newark,  and  while  there  the 
subject  of  the  hotel  had  been  suggested,  and  also  a  partner- 
ship in  it  between  Ballard  and  himself.  He  returned  to 
Buffalo,  leaving  Ballard  to  make  further  inquiries  and  report. 
On  the  17th  of  December,  1870,  Ballard  sent  him  a  letter, 
which  is  an  exhibit  in  the  case,  and  is  relied  on  to  establish 
the  usurious  bargain.  After  mention  made  of  the  terms  on 
which  the  hotel  could  be  obtained,  the  letter  goes  on  as  fol- 
lows: "As  to  my  going  into  the  thing  as  a  partner,  why  I 
would  rather  not  do  so.  I  am  satisfied  that  there  is  a  splen- 
did chance  for  one  to  make  money  out  of  it,  but  it  would  not 
be  as  well  for  either  of  us  to  split  it  up  and  divide  the  profits. 
I'll  .tell  you  what  I  will  do.  I  will  lend  you  $5000  without 
interest,  and  will  aid  you  in  every  way  possible ;  will  attend 
to  your  finances  and  books,  and  help  you  all  I  can,  if  you 
will  give  me  my  choice  of  rooms,  and  board  for  myself  and 
family.  And  if  it  also  becomes  necessary  to  get  more  furni- 
ture for  other  rooms,  (and  of  course  it  will,)  why,  I'll  go 
security  for  them  ;  in  fact,  you  know  enough  of  me,  to  know 
what  I  would  do  for  you  when  required  ;  this,  I  think,  will 
make  much  more  money  for  you  than  if  I  was  a  partner. 
Don't  look  at  this  in  anything  but  a  business  point  of  view, 
and  decide  according  to  your  convictions." 

In  this  letter  the  part  to  be  performed  by  Ballard's  wife  is 
not  specified,  but  it  was  understood  between  the  parties,  and 
in  view  of  the  evidence  and  facts  of  the  case,  may  be  regarded 
as  comprehended  within  the  general  promise  it  contains  to 
give  aid  in  every  way  possible.  There  can  be  no  doubt  that  her 
part  was  meant  to  be,  as  it  afterwards  became,  a  material  ele- 
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meiit  of  the  arrangement.  In  pursuance  of  these  terras  the 
hotel  was  taken  and  carried  on.  Efficient  and  vahiable  servi- 
ces of  different  kinds  were  rendered  by  Ballard.  His  wife, 
who  was  known  to  Gillette  to  be  especially  qualified  to  act  as 
the  female  head  of  the  establishment,  did  so  act,  and  is  proved 
to  have  done  it  well. 

In  the  suirnier  of  1873,  Gillette  was  married  and  went  to 
Europe  for  some  weeks  with  his  wife.  On  his  return,  the 
supervision  of  Mrs.  Ballard  became  less  requisite,  and  the  gen- 
eral arrangement  was  ended.  To  Ballard's  call  for  the  prin- 
cipal of  the  loan,  the  charge  of  usury  was  for  the  first  time 
suggested  by  Gillette.  In  view  of  the  evidence,  I  think  it 
would  be  a  gross  misconstruction  to  treat  this  transaction  as  a 
cover  or  device  for  the  taking  of  illegal  interest.  If  the 
transactions  were  less  mutually  advantageous  than  the  proofs 
show  it  to  have  been,  the  inference  of  a  usurious  design  would 
be  still  inadmissible,  because  such  an  inference  will  not  in  any 
case  be  made  when  the  opposite  conclusion  can  be  reasonably 
and  fairly  arrived  at.  But  the  arrangement  was  highly 
advantageous  to  Gillette,  indisi)ensable  to  his  undertaking 
the  business,  so  far  as  the  loan  was  concerned,  and  very  con- 
ducive to  its  success,  so  far  as  the  aid  and  services  of  the 
other  parties  were  involved.  It  was,  to  some  extent,  a  part- 
nenship,  calling  for  friendly  and  confidential  relations.  Hav- 
ing derived  from  it  the  benefits  which  it  was  fitted  to  give  in 
virtue  of  that  character,  the  complainant  cannot  now  ask  this 
court  to  transform  it  into  a  relation  of  another  description, 
and  assign  market  prices  to  board  and  to  services  which  were 
appraised  by  himself,  on  a  different  principle  and  with  a  differ- 
ent aim.  To  do  so  would  be  in  accordance  neither  with 
legal  principles  nor  with  right. 

I  will  advise  a  decree  as  above. 


1 
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TiiK  Union  National  Bank  of  Rahway  vs.  Pinner. 

In  a  suit  to  foreclose  a  purchase  money  mortgage,  the  mortgagor  and 
grantee  in  tlie  conveyance,  is  entitled,  })y  virtue  of  the  covenants  against 
encumbrances  therein  containe<l,  to  have  the  amount  of  tax  liens  outttand- 
ing  on  the  mortgaged  premises  deducted  from  the  amount  due  on  the 
mortgage,  and  a  decree  taken  only  for  the  balance.  And  the  assignee  of 
such  mortgage  holds  it  subject  to  the  same  equity. 


Mr.  ShaftTy  for  complainants. 
J/r.  Kirkpairickj  for  defendant. 

The  Vice-Ciiancellor. 

The  two  mortgages  which  this  suit  is  brought  to  foreclose, 
were  made  by  Moritz  Pinner  to  Henry  B.  Crossett,  by  whom 
they  were  assigned  to  the  complainants.  They  are  dated 
November  19th,  1870,  one  for  $4700,  and  one  for  ?3000. 
They  were  given  to  secure  part  of  the  purchase  money  of  the 
mortgaged  premises,  sold  and  conveyed  by  Crossett  to  Pinner. 

There  are  two  points  made  by  way  of  defence.  First, 
That  the  principal  was  not  due  when  the  bill  was  filed,  and 
that  tender  had  been  made  of  the  interest.  Second.  That 
when  the  mortgaged  premises  were  conveyed,  they  were 
subjeot  to  certain  tax  liens  still  outstanding,  and  that,  by 
virtue  of  the  covenants  against  encumbrances  contained  in  the 
deed  of  conveyance,  the  defendant  is  entitled  to  have  the 
amount  of  such  encumbrances  deilucted  from  the  amount 
due  on  the  mortgages,  and  a  decree  taken,  if  at  all,  only  for 
the  balance. 

I  think  the  second  point  is  well  taken,  and  that  the  first 
one  IS  not.  The  rule  of  law  is  established  in  this  state,  by 
the  case  of  White  v.  Stretch,  7  C.  E.  Green  76,  and  the 
previous  decisions  in  chancery  therein  referred  to,  that  in  a 
suit  to  ibrecloee  a  purchase  money  mortgage,  the  mortgagor 
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and  grantee  in  the  conveyance,  can  claim  deductions  for  en- 
cumbrances covenanted  against  in  the  deed  from  the  mort- 
gagee. It  is  altogetlier  an  equitable  and  reasonable  rule,  and 
must  be  enforced  in  the  present  case.  The  assignees  hold  the 
mortgages  subject  to  this  equity ;  and  the  master,  in  ascer- 
taining the  amount  due  for  principal  and  interest  on  the 
mortgages,  must  ascertain,  also,  tlie  unpaid  taxes  against  the 
premises  at  the  giving  of  the  deed,  and  deduct  them,  with 
lawful  interest  thereon,  from  the  amount  of  the  nwrtgages. 

As  to  the  first  point,  I  am  satisfied  that  the  defendant 
neither  paid  or  tendered  the  interest  within  the  sixty  days 
named  in  the  bonds  and  mortgages.  The  only  question  as  to 
this  first  point,  is  a  question  of  fact.  The  special  interest 
clause  makes  the  whole  principal  due  and  payable  imme- 
diately after  default  for  sixty  days  in  the  payment  of  interest. 
The  testimony  in  the  case  relates  mainly  to  the  question 
whether  the  interest  for  the  first  period  of  six  months  >\*as  in 
default  within  the  meaning  of  this  clause.  My  conclusion, 
from  the  evidence  is  entirely  clear,  that  there  was  such  default. 
The  mortgages  were  not  to  be  payable  within  five  years,  it 
the  interest  should  be  duly  paid.  The  five  years  have  nearly 
expired,  and  no  interest,  whatever,  has  been  paid,  nor,  as 
before  said,  was  it  tendereil,  as  it  should  have  been,  to  prevent 
the  principal  from  becoming  due.  It  is  unnecessary  to  discuss 
the  evidence  in  regard  to  it. 

I  w  ill  advise  a  decree  as  above. 


Rogers  and  others  vs.  Brokaw  and  others. 

1.  The  rule  against  the  right  to  sever  and  remove  fixtures,  is  §lPong«r 
as  between  mort|:agee  and  mortgagor  than  as  between  landlord  and  tenint. 

2.  Two  machines,  mainly  of  iron,  one  weighing  thirty-six  hundred 
pounds  and  the  otlier  two  tons,  placed  directly  on  the  floor  of  a  iactorf, 
with  no  other  support,  and  driven  by  connections  with  secondary  ihmftingt 
which  was  connected  by  bands  with  tlie  main  shaAlng  driYcn  by  a  i 


FEBRUARY  TERM,  1875.  497 


KogerH  V.  Brokaw. 


engine,  changeable  in  their  position  as  convenience  mighf  require,  and  tha* 
could  be  taken  in  and  out  of  tlie  factory  without  difficulty  and  in  little 
time — heldf  between  mortgagee  and  mortgagor,  not  to  be  fixtures,  and  that 
no  title  thereto  passed  by  a  sale  under  foreclosure  of  a  mortgage  on  the 
land  made  prior  to  a  chattel  mortgage  on  the  machines. 

3.  The  intention  to  make  a  thing  annexed  to  or  placed  upon  the  free- 
hold, personal  property,  does  not  alter  its  legal  character  of  fixture,  if  it  be 
such.  Whether  fixture  or  not,  depends  on  facts,  and  not  on  the  opinion  of 
the  person  making  the  annexation  ;  and  in  this  view,  evidence  is  inad- 
missible to  show  his  intention. 

4.  But  the  intention  as  to  making  a  permanent  or  temporary  annexa- 
tion to  the  freehold,  is  a  comjHJtent  and  material  subject  of  proof. 

6.  Movable  machines,  whose  number  and  permanency  are  contingent  on 
the  varying  circumstances  of  business,  subject  to  its  fluctuating  conditions 
and  liable  to  l)e  taken  in  or  out,  as  exigencies  may  require,  are  diflferent  in 
nature  and  legal  character  from  steam  engines,  boilers  and  other  articl^ 
secured  by  masonry  or  other  substantial  annexation,  designed  to  be  per- 
manent, and  indispensable  to  the  enjoyment  of  the  freehold.  ^ 


Mr.  Keen,  for  complainants. 

3fr.  Alicardj  for  defendants. 

The  Vice-Chaxcellor, 

The  question  in  this  case  is,  whether  two  machines,  one 
called  a  planer  and  matcher  and  the  other  a  moulder,  both 
being  in  a  sash  and  blind  factory  in  Elizabeth,  are  fixtures  or 
not ;  in  other  words,  whether  they  are  or  are  not  articles  of  a 
personal  nature,  which  may  be  removed  against  the  will  of 
the  owner  of  the  land. 

The  machines  were  bought  by  the  owner  of  the  land,  John 
T.  Brokaw,  in  or  about  January,  1870,  of  the  complainants, 
the  makers  of  them,  who  took  Brokaw's  notes  in  the  first 
instance  for  the  price,  and  afterw^ards  a  chattel  mortgage  to 
secure  three  renewal  notes  amounting  in  all  to  about  §950, 
being  the  unpaid  part  of  the  original  price.  The  complain- 
ant's suit  is  to  forclosc  this  chattel  mortgage.  It  is  resisted 
not  by  Brokaw,  but  by  the  defendants,  who  hold  title  to  the 
land  through  a  sale  by  the  sheriff,  under  forclosure  of  a  mort- 
gage on  the  land,  made  prior  to  the  chattel  mortgage  to  the 
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complainants.  The  chattel  mortgage  to  the  complainants  was 
made  May  10th,  1871,  and  describes  the  machines.  The 
mortgage  that  was  foreclosed,  and  under  which  the  defend- 
ants have  title,  was  made  by  Brokaw,  May  19th,  1870.  It 
describes,  by  metes  and  bounds,  the  lot  of  land,  without  refer- 
ring to  the  machinery  or  to  the  kind  of  business  carried  on  in 
the  building  on  the  lot.  The  sale  under  the  forclosure  of  this 
mortgage,  was  on  April  4th,  1872.  The  defendants  insist 
that  by  this  sale,  the  machines,  as  connected  with  and  part  of 
the  realty,  now  belong  to  them,  free  and  clear  of  the  chattel 
mortgage. 

The  question  of  fixtures  is,  in  this  case,  between  mortgagee 
and  mortgagor,  and  in  such  cases,  the  rule  against  the  right 
to  sever  and  remove,  is  stronger  than  in  some  cases  where  a 
different  relation  exists,  as  for  example,  between  landlord  and 
tenant.  But  while  this  is  so,  my  opinion  is,  and  I  shall 
advise,  that  the  complainants  here  are  entitled  to  hold  their 
mortgage  lion.  Questions  of  fixtures  have  been  subjects  of 
numerous  decisions  in  English  and  American  courts,  and  from 
the  nature'of  them,  are  often  nice  and  difficult  questions  to 
decide.  The  rules  governing  their  solution  are  sufficiently 
expressed,  for  present  purposes,  in  the  decisions  of  the  courts 
of  this  state. 

As  between  mortgagor  and  mortgagee,  if  the  thing  apper- 
tains to  the  real  estate,  is  necessary  for  its  enjoyment,  and  is 
permanently  attached  to  the  freehold,  it  is  a  fixture  resulting 
to  the  benefit  of  the  mortgagee.  As  to  the  permanency,  that 
does  not  depend  so  much  upon  the  degree  of  physical  force 
with  which  the  thing  is  attached,  as  it  does  upon  the  motive 
of  the  party  attaching  it.  If  the  article  is  attached  for  tem- 
porary use,  with  an  intention  of  removing  it,  a  mortgagee 
cannot  interfere  with  its  removal  by  the  mortgagor.  If  it  is 
placed  there  for  the  permanent  improvement  of  the  freehold^ 
he  may.     Crane  v.  Bingham,  8  StockL  29. 

The  true  criterion  of  a  fixture  is  the  united  application  of 
the  following  requisites  :  1.  Actual  annexation  to  the  realty, 
or  something  appurtenant  thereto.      2.  Applicatioo  to  the 
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use  or  purpose  to  which  that  part  of  the  realty  with  which  it 
is  oonnected  is  appropriated.  3.  The  inkniion  of  the  party 
making  the  annexation  to  make  a  permanent  accession  to  the 
freehold.  Brearley  v.  Cox,  4  Zab.  289  ;  Quinby  v.  Manhat- 
tan Cloth  and  Paper  Co.,  9  C.  E.  Green  261. 

The  machines,  in  the  present  case,  were  mainly  of  iron,  one 
weighing  about  thirty-six  hundreil  pounds,  and  the  other, 
about  two  tons.  They  were  put  directly  on  the  floor  of  the 
factory,  with  no  other  support,  and  driven  by  connections 
with  the  secondary  shafting,  which  was  connected  by  bands 
with  the  main  shafting,  driven  by  a  steam  engine.  Their 
position  on  the  floor  was  changeable,  as  convenience  might 
require.  They  had  holes  through  the  soles  or  feet  of  their 
frames,  by  which  they  could  be  screwed  to  the  floor.  One  of 
them,  at  least,  was  so  screwed,  but  they  could  be  easily  un- 
screwed and  move<l.  They  could  be  taken  in  and  out  of  the 
factory  without  difficulty,  and  in  little  time.  The  defendant, 
Brokaw,  testifies  as  to  his  intention  in  putting  in  the  ma- 
chines, and  it  appears  not  to  have  been  to  make  them  part  of 
the  freehold.  He  had  been  several  years  id  the  business,  and 
had  other  machines  in  his  factory  of  a  similar  kind.  From 
the  facts  testified  to  by  him,  and  which  are  not  contradicted, 
I  think  he  would  have  been  at  liberty,  notwithstanding  the 
mortgage  on  the  lot,  to  take  the  machines  out  at  his  pleasure. 
The  question,  how  many  machines  of  this  description  were 
needed,  whether  few  or  many,  or,  indeed,  any  at  all,  was  one 
of  convenience  and  business  requirements,  which  he  had  the 
option  to  determine.  His  intention  to  make  them  personal 
property,  would  not  alter  their  legal  character.  This  would 
de|)end  on  facts,  and  not  on  his  opinion  ;  and,  in  this  view, 
evidence  would  be  inadmissible  to  show  his  intention.  But 
his  intention,  as  to  making  them  permanent  or  temporary 
annexations  to  the  factory,  is  a  competent  and  material  subject 
of  proof.  Movable  machines,  like  these,  whose  number  and 
permanency  are  contingent  on  the  varying  circumstances  of 
the  business^  subject  to  its  fluctuating  conditions,  and  liable 
to  be  taken  in  or  out,  as  exigencies  may  rrquire,  are  diflerent 
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iu  nature  and  legal  character  from  the  steam  engine^  boilers, 
shafting,  and  other  articles  secured  by  masonry  or  other  sub- 
stantial annexation,  designed  to  be  permanent,  and  indispensa- 
ble to  the  enjoyment  of  the  freehold.  The  ruling  in  Crane  r. 
Bingham  embraces  the  things  above  mentioned,  and  not  the 
ones  now  in  dispute. 

My  conclusion  on  the  whole  is,  that  legal  rules  will  be 
best  observed,  as  well  as  the  justice  of  the  case  best  promoted, 
by  a  decree  as  above  advised. 


PREROGATIVE    COURT. 


MAY    TERM,     1874. 


In  the  matter  of  the  probate  of  the  will  of  Exgelina  S. 

White,  deceased. 

1.  The  tearing  out  of  the  seal  affixed  to  a  will,  and  of  part  of  the  testator's 
eignature,  and  the  obliteration  of  the  rest  of  his  name  and  of  the  names  of 
the  witnesses,  are  a  cancellation  of  the  will. 

2.  From  the  finding  of  a  will  in  testator's  box  thus  cancelled,  the  pre- 
sumption arises  that  the  cancellation  was  his  act,  done  aninio  cancellandi 
and  that  by  that  act,  he  intended  to  render  the  will  null  and  void. 

3.  A  general  allusion  in  a  letter  found  in  the  same  box,  to  testator's  will, 
and  a  conversation  with  the  executor  tlierein  named,  shortly  before  testa- 
tor's death,  in  reference  to  a  request  made  by  the  will  and  which  was  then 
known  by  the  executor,  are  too  loose  and  uncertain  to  establish  a  will  con- 
trary to  the  cancellation  by  the  testator  himself. 


Mr.  I.  W.  Lanning,  for  proponent. 

The  Ordinary. 

On  the  28th  of  January,  1874,  Engelina  S.  White,  widow, 
died  in  the  city  of  Trenton.  At  the  time  of  her  death,  she 
was  the  owner  of  real  and  personal  property.  Immediately 
after  her  decease,  there  was  found  in  a  repository,  (a  tin  box,) 
which  she  had  kept  in  her  room  for  many  years  and  which 
she  called  her  *^  bank,'' among  her  deeds  and  other  wTitings, 
a  paper  which  she  had  executed  on  the  30th  of  December, 
1867,  as  her  last  will  and  testament.  With  it  was  found  a 
letter  written  by  her  to  her  cousin,  on  the  4th  of  July,  1871, 
endorsed  with  a  direction  "  to  be  opened  one  hour  after  my 
death,"  by  which  'she  requested  the  lady  to  whom  it  was  ad- 
dressed, jto  take  exclusive  possession,  on  the  day  or  night  of 
the  writer's  death,  of  all  her  personal  property,  her  wardrobe 
household  furniture,  papers,  silver  and  jewels,  and  all  belong- 


502  PREROGATIVE  COURT. 


In  the  matter  of  the  will  of  Kngelina  S.  White. 


ing  to  her  in  the  house,  until  her  will  should  be  read,  adding 
"  then  the  rightful  (owner)  may  come  forward  with  a  just 
claim  upon  the  property,  but  not  until  then,"  and  ended  the 
letter  with  an  expression  of  her  continued  confidence  in  her 
cousin.  By  that  will  she  gave  all  her  property,  real  and 
personal,  to  her  uncle,  Edmund  Bartlett  and  his  wife,  and 
requested  that  her  remains  be  buried  in  the  same  lot  or  burial 
plot  with  her  deceased  children,  in  St.  Louis,  Missouri.  She 
appointed  Mr.  Bartlett  her  executor.  He  now  offers  that 
paper  for  probate  as  her  last  will  and  testament.  The  execu- 
tion of  it  is  fully  proved.  It  purports  to  have  been,  and 
actually  was  executed  under  her  hand  and  seal,  and  thecer- 
tificatc  of  attestation  declares  it  to  have  been  signed,  sealed, 
published  and  declared  by  her,  as  her  last  will  and  testament. 
When  found,  after  her  death,  it  was  not  enclosed  in  an 
envelope,  but  was  lying  folded  up  in  a  pocket-book  in  the 
box.  The  seal  had  been  carefully  torn  off;  the  paper  where 
the  seal  had  been  affixed,  being  torn  entirely  out  with  that  on 
which  the  greater  part  of  her  surname  as  signed  to  the  will 
was  written,  and  the  rest  of  her  signature  was  obliterated 
with  very  heavy  pcjicil  marks.  The  signatures  of  the  three 
witnesses  were  obliterated  in  like  manner.  The  will  is 
written  on  the  two  sides  of  a  half  sheet  of  paper,  and  was 
signed  but  once.  The  testatrix  died  about  six  years  after  the 
execution  of  that  instrument,  and  about  three  years  and  a 
half  after  the  date  of  the  letter  above  mentioned.  It  does 
not  appear  that  she  made  any  reference  to  her  will  after 
writing  the  letter,  except  in  a  conversation  with  Mr.  Bartlett 
shortly  before  her  death,  in  which,  referring  to  the  fact,  that, 
as  he  knew,  she  had  in  her  will  requested  that  she  might  be 
buried  at  St.  Louis,  she  said  she  had  changed  her  mind  on 
the  subject,  and  wished  to  be  buried  where  her  husband  was 
buried,  in  Burlington  county,  in  this  state. 

The  will  bears  clear  evidence  of  the  intention  to  revoke  it. 
The  tearing  out  of  the  seal  and  of  part  of  the  signature  of  the 
testatrix,  and  the  obliteration  of  the  names  signed  to  the  will; 
are  a  cancellation  of  the  will.     Avery  v.  Pixley^  4  Mom.  460; 


MAY  TERM,  1874.  503 


Swackhatner  v,  Kline's  Administrator. 


Hobbs  V.  Knightj  1  Curteis  768  ;  Goods  of  JameSf  7  Jur.,  N, 
S.,  52  ;  Price  v.  Powell^  3  H.  &  N,  34 1 ;  Smock  v.  Smock,  3 
Stockt.  156.  And  from  the  fact  that  the  will  was  found  in  the 
possession  of  the  testatrix,  in  her  repository,  thus  cancelled, 
the  presumption  arises  that  the  cancellation  was  her  act,  done 
animo  cancellandi,  and  that  by  that  act,  she  intended  to  ren- 
der the  will  null  and  void.  Smock  v.  Smock,  supra ;  4 
Kent's  Comm.  532  ;  Davies  v.  Davies,  1  Lee  444  ;  Lambcll  v. 
Lambellj  3  Hagg.  568  ;  Baptist  Church  v.  RobbartSy  2  Barr 
110. 

Xor  can  the  will  be  established  by  the  evidence  of  the 
letter  and  conversation  above  stated.  There  is  no  proof  as 
to  when  the  cancellation  took  place.  It  may  have  been  after 
the  letter  was  written  ;  and  besides,  the  reference  to  a  will  in 
that  letter  does  not  necessarily  point  to  this  instrument.  The 
allusion  to  the  request  contained  in  the  will  as  to  the  place  of 
her  burial,  is  not  sufficient  to  revive  the  will.  "  It  would  be 
very  dangerous,"  said  Sir  George  Lee,  in  Davies  v.  Davies, 
"  to  establish  wills  on  loose  general  declarations,  contrary  to 
apparent  acts  done  by  testators  themselves." 

Probate  of  this  will  must  be  denied. 


SwACKHAMER,   appellant,   and    Ki-ixe's   Administratok, 

respondent. 

1.  A  party  having  no  interest  or  claim  under  the  intestate,  in  hinds  or- 
dered to  be  sohl  for  the  payment  of  his  debts,  but  setting  up  a  daim  tliereto 
by  title  paramount,  is  not  entitled  to  appeal  from  the  onler  of  sale. 

2.  He  only,  who  is  aggrieved  by  sueh  order,  has  the  right  to  appeal 
and  a  party  aggrieved  is  one  whose  pecuniary  interest  is  directly  aflected 
V)y  the  decree,  or  whose  right  of  property  may  be  established  or  divested 
thereby. 

3.  The  Orphans  Court  cannot  try  title  to  lauds,  under  proceedings  for 
Bale  thereof  for  payment  of  debt?. 


604  PREROGATIVE  COURT. 


Swackhamer  r.  Kline's  Administrator. 


On  appeal  from  an  order  of  the  Orphans  Court  of  Hunter- 
don county. 

Mi\  G.  A.  Allen,  for  appellant. 

J/r.  J.  X.  Voorhees,  for  respondent. 

The  Ordinary. 

This  is  an  appeal  from  an  order  of  the  Orphans  Court  of 
the  county  of  Hunterdon,  directing  that  certain  land  of  Peter 
P.  Kline,  deceased,  an  intestate,  be  sold  to  pay  his  debts. 
The  application  for  the  order  was  made  by  the  administrator, 
on  representation  of  the  insufficiency  of  the  personal  estate. 
The  appellant  appeared  before  the  Orphans  Court  at  the  time 
fixed  in  the  order  to  show  cause,  and  opposed  the  making  of 
the  order  to  sell,  on  the  ground  that  he,  at  the  time  of  Kline's 
death,  was  the  lawful  owner  of  the  land  mentioned  in  the 
petition  filed  by  the  administrator ;  and  that  Kline  not  only 
did  not  die  seized  of  it,  but  never  was  seized  of  it.     In  proot 
of  this  claim,  he  laid  before  the  court  his  deeds  of  conveyance 
for  the  property.     The  court,  however,  notwithstanding  this 
action  on  the  part  of  the  appellant  and  his  claim  of  owner- 
ship, ordered  that  the  land  be  sold.     From  this  order,  Swack- 
hamer  appealed.     Motion  is  now  made  to  dismiss  the  appeal, 
on  the  ground  that  he  has  no  right  of  appeal  in  the  premises. 

The  act  "  making  lands  liable  to  be  sold  for  the  payment 
of  debts,"  (A7.r.  Di(/.  855,)  provides  that,  on  such  applications 
to  the  Orphans  Court  as  that  above  referred  to,  notice  shall 
be  given  to  all  persons  interested  in  the  lands,  tenements, 
hereditaments,  and  real  estate  of  the  testator  or  intestate ;  that 
the  court  shall,  if  they  find  that  the  i>ersonal  estate  is  insuffi- 
cient to  pay  the  debts,  direct  the  executor  or  administrator  to 
sell  the  whole,  if  necessary,  of  the  lands,  tenements,  heredita- 
ments, and  real  estate  of  the  testator  or  intestate,  or  so  much 
thereof  as  will  be  sufficient  for  the  purpose.  It  also  provides 
that  the  convevance  of  the  executor  or  administrator  shall 
vest  in  the  purchaser  all  the  estate  that  the  testator  or  intes- 
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was  seized  of  at  the  time  of  his  death,  if  the  order  be 
lined  within  one  year  thereafter ;  but,  if  not,  then  all  the 
te  that  the  heirs  or  devisees  of  the  testator  or  intestate 

when  the  order  for  sale  was  made. 

^he  appellant  is  not  a  person  "  interested  in  the  lands, 
jments,  hereditaments,  and  real  estate  of  which  the  intes- 

died  seizeil."  lie  has  no  interest  in  the  sale  of  any  of  the 
is  of  the  intestate.  He  is  neither  a  creditor  nor  an  heir  ; 
}ed,  he  claims  to  be  interested  in  the  proceedings  only 
luse  of  his  title  to  the  land  ordered  to  be  sold.  The 
ihans  Court  cannot  try  the  title  to  land  in  such  proceed- 
>.  Hewitt  V.  Hewitt,  3  Brad.  Sur.  i2.  265.  The  convey- 
3  which  the  administrator  may  make,  in  pursuance  of  the 

authorized  by  the  order  in  question,  will  pass  only  the 
te,  if  any,  which  the  intestate  had  in  the  property  at  the 
3  of  his  death,  if  the  order  was  made  within  a  year  there- 
Q  ;  or,  if  it  was  not  obtained  within  that  time,  that,  if  any, 
ch  his  heirs  had  in  it  when  the  order  was  made.  No 
it  or  title  of  the  appellant  can  be  affected,  in  any  degree, 
:he  sale.  As  to  him,  the  proceedings  are  res  inter  alios 
;.  The  constitution  of  this  state,  indeed,  provides  that 
1  persons  aggrieved  by  any  order,  sentence,  or  decree  of 
Orphans  Court,  may  appeal  therefrom,  or  from  any  part 
•eof,  to  the  Prerogative  Court;"  but  the  appellant  is  not, 
lin  the  meaning  of  the  constitution,  a  person  aggrieved 
:he  order  in  question.  A  party  aggrieved  is  one  whose 
aniary  interest  is  directly  affected  by  the  decree;  one 
>se  right  of  property  may  be  established  or  divested  by 
decree.  Wiggin  v.  Swetl,  6  Mete.  1 94 ;  Bryant  v.  Allen, 
L  H.  117  ;  Shields  v.  Ashley  s  Adm\  16  Mo.  471 ;  Rich- 
son  V.  liichardsony  2  Root  219;  Lewis  v.  Bolitho,  6  Gray 

;  Deering  v.  Adams,  34  Maine  41 ;  Stoan  v.  Picquety  3 
h.  443.  In  Kichardson  v.  Richardson,  an  appeal  was 
m  from  a  decree  of  the  Probate  Court,  under  circum- 
loes  similar  to  those  of  the  present  case.  The  statute  under 
ch  the  appeal  was  taken,  gave  an  appeal  to  any  person 
rieved.    The  court,  in  dismissing  the  appeal,  said,  that 
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if  the  appellants  had  shown  themselves  to  have  been  heire-at- 
law  of  the  intestate,  or  that  the  deed  under  which  they  claimed 
was  voluntary,  and  would  be  affected  by  the  allowance  of  the 
debts  or  the  sale  by  the  administrator,  they  would  have  enti- 
tled themselves  to  the  appeal;  but,  as  their  father,  under 
whom  they  claimed,  was  a  purchaser  from  the  intestate  for 
valuable  consideration,  it  did  not  appear  how  they  were  in- 
terested, or  could  be  affected  by  the  doings  of  the  Court  of 
Probate,  or  of  the  administrator. 

The  appeal  will  be  dismissed,  with  costs. 


Kalekjh,  appellant,  and  R(X;ers  and  wife,  respondents. 

A  stranger  to  partition  proceedings  before  the  Orphans  Court,  having  no 
right  that  will  be  allected  by  a  partition,  and  claiming  the  land  by  title 
paramount  to  that  of  the  parties  to  such  proceedingsj,  lias  no  right  of  apical 
from  an  ortler  appointing  commissioners  to  make  partition.  He  is  not  a 
person  aggrieved  by  such  order,  within  the  meaning  of  the  constitutional 
provision  for  appeal. 

On  appeal  from  the  decree  of  the  Orphans  Court  of  Bur- 
lington county. 

J/r.  Ewan  Merritt,  for  appellant. 

Mr,  C.  E,  Hendrichaon,  for  respondents. 

The  Ordinary. 

This  is  an  appeal  from  a  decree  of  the  Orphans  Court  of 
the  county  of  Burlington,  appointing  commissioners  to  make 
partition  of  certain  land  in  that  county,  of  which,  it  is  al- 
leged, David  Cavileer  died  seized.  He  devised  the  land  to 
Samuel  Leeds  for  life,  with  remainder  in  fee  to  the  children 
of  Leeds.  I^eils  is  dead.  Mrs.  Kogers  is  one  of  his  children. 
At  the  time  appointed  for  the  appointment  of  commissioDers, 
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the  appellant  appeared  before  the  court  and  filed  his  protest 
against  the  appointment.  The  protest  sets  up  a  paramount 
title  in  the  appellant  to  the  land.  The  only  evidence  he  laid 
before  the  court  however,  was  an  ancient  unrecorded  deed, 
dated  April  10th,  1795,  from  Restore  Shinn  to  Richard  Stock- 
ton and  Clayton  Earl,  for  certain  premises  in  which,  as  the 
appellant  claims,  the  land  of  which  partition  \vas  sought,  was 
included.  It  is  true,  his  protest  is  under  oath,  and  alleges  that 
he  is  now  the  true  owner  of  the  property,  and  denies  the  title 
of  Cavileer.  But  that,  of  course,  is  no  evidence  of  the  ap- 
pellant's title.  Though  the  record  is  silent  on  the  subject, 
the  court  is  presumed  to  have  been  satisfied  of  the  prima  facie 
title  of  the  parties  between  whom  partition  was  prayed.  There 
was  nothing  laid  before  them  by  the  appellant,  to  lead  them 
to  conclude  that  the  title  was  not  in  the  parties  in  whose  in- 
terest the  application  was  made.  I  see  no  reason  to  doubt 
the  propriety  of  their  action  in  appointing  the  commissioners. 
The  appeal  could  not  be  sustained  on  its  merits.  But  it  must 
be  dismissed,  on  the  ground  that  the  appellant  has  no  right 
of  appeal  in  the  case.  He  is  a  stranger  to  the  proceedings. 
No  right  of  his  will  be  directly  affected  by  the  partition.  He 
claims  by  title  paramount  to  that  of  the  devisees  under  Cavi- 
leer's  will.  The  act  expressly  provides  {Nix,  Dig,  671,  §  27,) 
that  nothing  contained  in  it  shall  be  so  construed  as  to  injure, 
prejudice,  defeat  or  destroy  the  estate,  right  or  title  of  any 
person  or  persons  claiming  the  land  which  may  be  divided 
by  title  paramount  or  superior  to  the  title  of  the  coparceners, 
Joint  tenants  or  tenants  in  common,  among  whom  the  parti- 
tion is  made.  The  appellant  is  not  a  person  aggrieved  by  the 
action  of  the  Orphans  Court,  within  the  meaning  of  the  con- 
stitutional provision  for  appeal.  Swackhamer  v.  Kline's 
Adm'r,  decided  at  this  term  of  this  court,  and  cases  there 

eited. 

The  appeal  is  dismissed,  with  costs. 
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In  the  matter  of  Clement^s  Appeal. 

The  Orphans  Court   has  power  to  revoke  letters  of  guardianj^hip  ob- 
tained through  false  representations. 


Mr,  A,  S.  Boifdy  for  appellant. 

The  Ordinary. 

This  is  an  appeal  from  a  decree  of  the  Orphans  Court  of 
the  county  of  Bergen,  made  on  the  28th  of  June,  1873,  re- 
voking letters  of  guardianship  of  the  persons  and  estate  of  the 
children  of  John  P.  Costello,  deceased,  issued  to  the  appellant 
by  the  surrogate  of  that  county,  on  the  6th  of  December,  1872. 
These  letters  were  issued  on  a  written  request,  signed  by  the 
mother  of  the  children,  dated  July  23d,  1872,  and  addressed  to 
the  court.  She  thereby  renounced  her  right  to  the  guardian- 
ship of  her  minor  children,  David,  Christopher,  Marj',  Elia- 
beth,  John,  and  Thomas  Patrick,  and  requested  that  the 
appellant  be  appointed  guardian.  The  application  for  the 
letters  was  made  on  the  day  on  which  they  were  issued.  The 
children  were  aged  respectively,  fifteen,  thirteen,  eleven,  nine, 
seven,  and  about  two  years.  On  the  25th  of  January,  1873, 
Mrs.  Costello  filed  her  petition  in  the  Orphans  Court,  alleg- 
ing that  on  the  4th  of  December,  1872,  certain  persons  con- 
spired against  her  to  obtain  possession  of  her  children,  and  to 
that  end,  caused  her  arrest  and  imprisonment  in  the  coontr 
jail  of  Bergen  county,  and  that  on  her  release  and  return 
home,  (she  resided  at  Englewood,  in  that  county,)  she  found 
that  her  children  were  scattered,  and  as  she  alleged,  she  vis 
unable  to  ascertain  the  whereabouts  of  the  three  youngest, 
although  she  had  made  diligent  search  and  inquiry  for  then  \ 


OCTOBER  TERM,  1874.  509 


In  the  matter  of  Clement^H  Appeal. 


that  she  had  been  informed  and  believed  that  the  children  had 
been  taken  from  their  home  on  the  day  after  her  arrest  and 
imprisonment ;  that  she  was  informed  that  on  the  6th  of 
December,  and  while  she  was  confined  in  jail,  letters  of 
guardianship  of  the  children  had  been  issued  to  the  appel- 
lant ;  that  she  was  entirely  ignorant  of  the  making  of  the 
appointment  or  of  the  proceeding  in  which  it  was  made;  that 
she  did  not  knowingly  sign  any  such  paper  as  that  above 
mentioned  ;  that  if  her  signature  had  been  obtained  to  it,  it 
was  by  misrepresentation  of  its  contents ;  that  she  never 
heard  the  name  of  the  appellant  mentioned  or  proposed  as  the 
guardian  of  her  children  by  any  one;  and  that  she  would 
never  knowingly  have  given  her  consent  to  the  appointment 
of  the  appellant  or  any  one  else,  to  the  guardianship.  The 
petition  prayed  that  the  letters  granted  to  the  appellant  might 
be  revoked.  The  court,  on  the  filing  of  the  petition,  made 
an  order  that  the  appellant  show  cause,  on  the  17th  of  Feb- 
ruary, 1872,  why  the  letters  should  not  be  revoked.  The 
order  was  served  on  him  on  the  day  on  which  it  was  made. 
Under  this  order,  testimony  was  taken  by  the  parties,  and  on 
the  28th  of  June,  1873,  by  the  decree  above  mentioned,  the 
court  revoked  the  letters.  From  this  decree  the  appeal  under 
consideration  was  taken. 

The  appellant  insists  that  the  Orphans  Court  had  no  iKJwer 
to  make  the  decree  apix?ale<l  from  ;  that  that  court  has  no 
l)ower  to  revoke  letters  of  guardianship  for  any  cause  not 
specified  by  statute,  and  that  it  has  no  inherent  power  to 
right  a  wrong  done  in  the  appointment  of  a  guardian,  even 
though  the  appointment  was  procured  by  fraud.  So  broad  a 
proposition  cannot  be  maintained.  The  act  "respecting  the 
Orphans  Court  and  the  power  and  authority  of  surrogates," 
{Xix.  Dig.  640,)  gives  to  the  court  full  i)ower  and  authority, 
among  other  things,  to  hear  and  determine  all  disputes  and 
controversies  whatever  respecting  the  right  of  guardianship. 
It  empowers  the  court  to  appoint  guardians,  and  to  revoke 
their  letters  for  causes  specified  in  the  act  Fraud  in  the  ap- 
pointment is  not  one  of  those  causes.    But  the  court  is  not 
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entirely  confined  to  the  powers  specially  granted  by  the  leg- 
islature ;  and  to  a  limited  extent,  such  tribunals  are  io  the 
habit  of  exercising  incidental  powers,  which  it  is  obviously 
necessary  they  should  possess  in  order  to  prevent  a  failure  of 
justice  in  consequence  of  mistakes  and  accidents,  against  which 
human  foresight  is  not  able  to  guard,  and  the  more  especially 
to  guard  against  the  consequences  of  frauds  perpetrated  on 
the  court  itself.     Such  power  the  ecclesiastical  courts  in  Eng- 
land have  constantly  exercised.      In   Carolus  v.  Lynchj  1 
Lce^a  Ecc.  Rep,  13,  administration  which  had  been  granted 
to  one  who  falsely  pretended  to  be  a  creditor  of  the  intestate, 
was  revoked.     In  Cornish  v.  Cornish,  Id.  14,  administration 
w*hich  had  been  granted  to  an  illegitimate  son  on  a  &lse 
affidavit,  was  revoked.     In  Burgis  v.  Burgis,  Id.  121,  an  ad- 
ministration granted  to  a  brother  of  an  intestate  was,  on  the 
interest  of  a  minor  son  being  established,  revoked,  and  decreed 
to  the  guardian  for  the  use  of  the  minor.  In  Ogilvie  v.  Ham- 
ikon,  Id.  357,  a  fraudulent  administration  was  revoked,  and 
in  Smith  v.   Co)ti/,  Id.  418,  administration  granted  on  false 
suggestion,  was  revoked.     See  also  Harrison  v.  Wddon^  2 
Str.  911.     Such  power  has  been  held  to  exist  in  the  surro- 
gates in  the  state  of  New  York,  on  the  ground  that  it  is 
absolutely  essential  to  the  administration  of  justice.    Pews, 
listings,  1  Barb.  Ch.  R.  452  ;    Vredenburgh  v.  Calf,  9  Pmgt 
1 28 ;    Frodor  v.  Wanmaker,  1  Barb.  Ch.  R.  302  ;    Skidmre 
v.  Davies,  10  Paige  316  ;  Campbell  v.  Thatcha^,  64  Barb.  382. 
In   Carow  v.  Mowatt^  2  Edw.   Ch.  67,  it  was  held  that  if, 
through  mistake  or  inadvertence,  administration  was  com- 
mitted to  an  infant,  the  surrogate  should  revoke  the  appoint- 
ment.    In   this  court,  in   the  matter  of  the  will  of  Isaac 
Lawrence,  3  Halst.  Ch.  R.  215,  the  Ordinary  vacated  the  pro- 
bate of  a  foreign  will  as  having  been  improvidently  granted. 
In  the  present  case,  the  court  having  afibrded  the  appellant 
an  opportunity  to  be  heard,  of  which  he  availed  himself,  and 
having  found  that  the  letters  were  issued  upon  a  false  repr^ 
sentation,  revoked  them.     I  think  they  had  a  right  io  do  so 
under  the  circumstances. 
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It  remains  to  consider  whether  their  action  was  justifia- 
ble. From  a  perusal  of  the  testimony  in  this  case,  it  is 
impossible  to  resist  the  conclusion  that  the  document  on 
which  the  appointment  was  made,  was  signed  by  Mrs.  Cos- 
telle,  without  a  knowledge  of  its  full  import.  She  evi- 
dently supposed  that  it  was  merely  intendeil  to  give  to  the 
person  to  be  appointed,  the  charge  of  the  pecuniary  inter- 
ests of  her  children,  and  not  to  deprive  her  of  the  custody 
of  their  persons.  And  there  is  abundant  evidence  that  it  was 
well  understood  by  those  who  procured  her  signature  to  the 
paper,  that  such  was  her  understanding  of  it.  One  of  them, 
who  appears  to  have  been  the  principal  actor  in  the  business 
says,  that  after  she  had  been  arrested,  he  spoke  to  the  appel- 
lant of  the  necessity  of  getting  out  the  letters,  in  order  to 
place  the  children  in  the  institution  in  which  they  proposed 
to  put  them  ;  that  no  opportunity  had  occurred  between  the 
date  of  the  instrument,  July  23d,  and  the  6th  of  December, 
to  take  away  the  children,  as  they  feared  the  results  on  ac- 
count of  the  scandal  which  might  arise  from  it  to  the  mother; 
that  they  wished  to  do  it  as  peaceably  as  possible ;  and  he 
adds,  that  he  do^  not  believe  that  they  could,  at  any  time 
during  that  interval,  have  obtained  possession  of  the  children 
without  a  breach  of  the  peace ;  that  they  ^vould  have  had  to 
take  them  away  against  her  will,  and  certainly  could  not  have 
done  it  without  a  breach  of  the  peace ;  and  that  they  thought 
it  an  excellent  opportunity  while  she  was  in  jail,  to  get  them. 
The  institutions  above  alluded  to,  were  two  orphan  asylums, 
one  in  Newark  and  another  in  Paterson,  and  a  foundling 
hospital  in  the  city  of  New  York.  Two  of  the  youngest  of 
the  children  were  placed  in  the  orphan  asylums,  and  the 
yonngest,  a  nursing  child,  in  the  foundling  hospital.  The 
charge  on  which  Mrs.  Costello  was  committed  to  jail,  was 
disorderly  conduct.  She  was  committed  by  the  person,  a 
JHStioe  of  the  peace,  who  obtained  her  signature  to  the  request 
on  which  the  appointment  was  made.  He  alleges  that  he 
read  the  paper  to  her  when  she  signed  it,  and  that  he  believes 
she  understood  it.    He  did  not  explain  it  to  her,  however. 
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The  value  of  his  testimony  on  tliis  score  is  diminished  bv  the 
fact  that  he  professes  ignorance  as  to  the  origin  of  the  paper; 
says  he  does  not  know  from  whom  he  received  it,  with  in- 
structions  to  get  it  signed,  nor  who  got  it  from  him  after- 
wards ;  nor  can  he  say  in  whose  handwriting  it  is.     Id  short, 
he  professes  an  ignorance  in  regard  to  the  instrument,  which 
is  all   the  more  incredible  from  the  circumstance  that  the 
j)erson  by  whom  it  was  written,  testifies  that  he  wrote  it  at 
the  request  of  the  justice  himself,  and  Mrs.  Costello  swears, 
that  when  he  came  to  get  her  signature,  he  told  her  that  thai 
j^erson   had  requested  him  to  get  it.     It  is  not  necessary  to 
impugn  the  motives  of  the  actors  in  this    matter.     Their 
method,  however,  is  open  to  reprehension.     However  disin- 
terested their  motives,  and  however  benevolent  their  inten- 
tions, the  representation  made  to  the  court  by  means  of  the 
instrument  to  which  they  had  obtained  Mrs.  Costello's  signa- 
ture, was  a  fraud  on  the  court  in  the  premises.      She  had 
not  knowingly  requested  the  court  to  appoint  the  api)ellant 
guardian  of  the  persons  of  her  children,  and  it  is  iniix>ssible 
to  doubt  that  the  actors  in  this  matter  well  knew  it.    Thai 
she  would  resist  the  appointment  of  a  guardian,  which  couM 
by  any  means  result  in  depriving  her  of  the  custody  of  her 
children,  especially    of   her    nursing    child,  was    not   to  be 
doubted.     The  use  of  this  instrument,  then,  for  the  purpose  of 
procuring  the  appointment  of  a  stranger  as  the  guardian  ol 
the  persons  of  her  children,  as  a  means  of  depriving  her  of 
them,  however  benevolent    the  end    designed  to  be  accom- 
j)lishcd,  was  a  misrepresentation.     Its  effect  would  be  to  pre- 
vent the  court  from  looking  into  the  matter  and  exercising 
their  discretion  on  the  subject.     They  would  naturally,  at  the 
request  of  the  mother,  readily  appoint  a  guardian  named  bv 
her,  .while  under  other  circumstances,  they  would  at  least 
have  listened  to  her  remonstrance,  and  advisedly  have  taken 
such  action  in  the  premises  as  seemed  most  judicious.    Is^^ 
no  reason  for  reversing  the  decree.     It  will  be  affirmed. 
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Cronk RIGHT,  appellant,  and  Haulenbeck  and  wife,  respon- 
dents. 

In  ascertaining  the  proper  sum  to  be  paid  in  gropn  to  a  tenant  in  dower 
or  by  the  curtesy,  in  commutation  of  such  interest,  the  130th  ami  ISlst 
rules  of  the  Court  of  Ch  ancery  on  the  subject,  should  not  be  taken  as  an 
al>£>olute  guide ;  but,  irrespective  of  the  result  of  the  application  of  the 
rule  to  the  case  in  hand,  the  court  should  determine  what,  in  that  case, 
nnder  the  circumstances  thereof,  is  a  reasonable  .«um  to  be  paid  in  com- 
mutation. 


On  appeal  from  the  decree  of  the  Court  of  Chancery.     The 
opinion  is  reported  in  8  C  E.  Green  409. 

Jtfr.  Gilchrid,  for  appellant. 
Mr.  Williamaonf  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

The  CHANCErj.ou. 

This  is  an  appeal  from  the  decree  of  the  late  Chancellor, 
overruling  exceptions  to  the  report  of  the  master  fixing  the 
gross  amount  to  be  paid  to  the  widow  of  James  Cronkright, 
deceased,  in  lieu  of  her  dower  in   lands  of  which  he  died 
seized,  which  were  sold  by  order  of  the  Court  of  Chancery,  in 
a  suit  for  partition.     The  property  consisted  of  what  are 
known    as  the  Cronkright  homestead,  the  Cashman  place, 
and  the  Durango  place,  all  situate  in  English  Neighbor- 
hood, in  the  county  of  Bergen.     The  master  reported  that 
the  widow  was  entitled  to  receive  the  sum  of  $9508.50,  in 
compensation   for   her  dower.     The  estimates   made  bv  the 
witnesses,  of  the  vahie  of  the  annual  rental  of  these  lands,  is 
not,  in  any  instance,  based  upon  their  productiveness  or  capa- 
bilities for  agricultural  or  horticultural  purposes,  though  they 
are  all  in  a  rural  neighborhood,  and  each  property  is  of  suffi- 
cient size  to  give  it  value  for  those  objects,  but  the  estimates 
are  foiuided  on  their  value  as  country  residences.     The  wit- 
nesses agree  that  the  premises  are  all  in  need  of  repairs,  but 
dilVer  widely  as  to  the  cost.     They  differ,  also,  as  to  the  rental 
value.     The  weight  of  the  testimonv  is  in  favor  of  the  con- 
elusion  at  which  the  master  arrived  ;  and,  view^ing  the  subject 
without  reference  to  the  a[)plication  of  the  rule  of  the  Court 
of  Chancery,  by  which  the  amount  was  ascertained,  it  seems 
clear  that  the  sum  fixed  by  the  master  was  quite  equal  to  the 
commutation    value  of  the  dower.     The  act  by  which  the 
Court  of  Chancery  is  authoriy.ed  to  sell  in  partition,  the  estate 
in  dower,  or  by  the  curtesy,  provides  {Nix.  Dig,  G72)  that, 
on  sale  being  made  of  any  such  estate,  the  court  shall  direct 
the  payment  of  such  sum  in  gross,  out  of  the  proceeds  of  the 
sale  of  the  premises,  to  the  person  entitled  to  such  estate,  as 
shall  be  deemed  a  just  and   reasonable  satisfaction  for  such 
estate  or  interest,  and   which  the  person  so  entitled  shall 
consent  to  accept  in  lieu  thereof;  but,  in  case  no  such  consent 
be  given  before  the  making  of  the  order  for  distribation  of 
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the  proceeds  of  such  sale,  then  the  court  shall  ascertain  and 
determine  what  proportion  of  such  proceeds  will  be  a  just  and 
reasonable  sum  to  be  invested  for  the  benefit  of  the  person 
entitled  to  such  estate  in  dower,  or  by  the  curtesy,  and  shall 
order  the  same  to  be  invested  and  disposed  of  in  the  manner 
directed  by  the  twenty-third  section  of  the  act  "  for  the  more 
easy  partition  of  lands  held  by  coparceners,  joint  tenants,  and 
tenants  in  common."  To  ascertain  what,  in  such  cases,  is 
just  and  reasonable  compensation,  the  rule  above  referred  to 
was  established.  It  is  contained  in  the  one  hundred  and  thir- 
tieth and  one  hundred  and  thirty-first  rules  of  the  Court  of 
Chancery.  That  rule  is  called  in  question,  in  this  cause,  and 
is  complained  of  as  being  unjust  in  its  operation.  That  jt  is 
liable  to  objection,  is  undeniable.  It  is  based  on  the  tables 
by  which  life  insurance  companies  are  guided  in  taking  their 
risks.  And  while  those  tables,  which  are  the  result  of  obser- 
vation  as  to  the  average  duration  of  human  life,  are  suflB- 
ciently  reliable  for  the  purposes  of  insurers,  the  theory  and 
necessity  of  whose  business  it  is  to  deal,  not  with  a  few,  but 
with  numerous  life  risks  simultaneously,  they  are  obviously 
of  but  little  value  in  estimating  the  probable  duration  of  any 
one  life.  The  average  time  of  the  happening  of  many  uncer- 
tain events  of  the  same  character  can,  of  course,  be  no  sure 
criterion  by  which  to  determine  when  any  one  of  them  will 
occur.  And  yet  it  is  not  without  reason  that  these  tables 
have  been  adopted  as  a  nicans  of  fixing  the  gross  sum  to  be 
paid  in  commutation  of  dower  and  curtesy.  The  average 
duration  of  life  which  they  establish,  seems  to  be  the  very 
best  guide  attainable  in  laying  down  a  rule  ;  and,  indeed,  it 
would  be  verv  difficult  to  devise  or  discover  a  better  one. 
The  difficulty  lies  deeper.  It  is  in  the  application  of  a  rule 
to  a  subject  which,  in  strictness,  admits  of  none ;  and  while, 
in  very  many  cases,  the  rule  in  question  will  be  found  to 
work  no  injustice,  there  will  be  many  in  which  it  will  operate 
hardly  on  the  one  party  or  the  other.  When  applied  to 
curtesy,  its  injustice  is  often  intolerable,  and  its  operation 
almoet  equivalent  to  a  disinherison  of  the  heir.     What,  then, 
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is  the  remedy  ?  It  is  to  be  fouDd  in  individualizing  each 
case  as  it  comes  before  the  court  for  consideration,  in  disposing 
of  each  case  on  its  particular  merits,  using  the  rule  merely  as 
a  means  of  approximation.  Any  commutation  of  dower  or 
curtesy  may  prove,  in  the  sequel,  to  have  been  an  injadicioos 
bargain  on  the  one  side  or  the  other,  and  yet  it  may  seem 
most  advantageous  to  all  parties  that  there  should  be  a  com- 
mutation. In  my  judgment,  the  rule  in  question,  although 
it  has  the  sanction  of  many  years'  use,  ought  to  be  so  modified 
as  to  subject  each  case  to  the  opinion  of  the  master  as  to  the 
amount  which,  notwithstanding  the  result  of  the  applicatioD 
of  the  process,  ought  to  be  paid  in  commutation  of  the  dower 
or  curtesy,  to  the  end  that  the  Chancellor  may  fix  such  sum 
as  he  may  deem  just  and  reasonable  under  the  circumstances. 
I  am  of  opinion  that  the  decree  of  the  Chancellor  in  this 
case,  should  be  affirme^l,  with  costs. 

Decree  unanimously  affirmed. 


RoRRACK  and  others,  appellants,  and  Dorsueimer, 

respondent. 

1 .  The  rule  ii^  not  entirely  inflexible,  that  the  subf»tance  of  the  complain- 
ani's  case  must  be  contained  in  the  stating  part  of  the  bill. 

2.  A  charge  of  fraud  should  not  be  general,  but  if  so  charged,  the  defect 
must  be  taken  advantage  of  by  demurrer. 

3.  The  sureties  of  administrators  cannot  be  joined  a*  substantLtl  j>arti«^ 
to  a  bill  against  the  representatives  of  such  admin Ulratorx,  which  ^ 
grounded  un  an  alleged  devastavit  committed  by  puch  original  admini?- 
trators. 

4.  The  proper  course  of  proceetling  in  such  case,  poiiiteil  otit. 


The  opinion  of  the  Chancellor  is  reported  in  8  C  E. 
Green  47. 

JTr,  Mc  Carter,  fi»r  Rorback  and  others. 

Mr.  Coxilt  and  Mr.  Pitney^  for  Mary  Dorsheinoier. 
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The  opiniou  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  facts  involved  in  this  controversy  will  be  found  so 
fully  stated  in  the  opinion  of  the  Chancellor,  read  in  the 
court  below,  that  I  feel  it  is  quite  unnecessary  here  to  repro- 
duce them  in  detail.  They  will,  consequently,  be  referred  to 
in  a  general  way,  and  only  so  far  as  may  be  requisite  to  pre- 
sent the  questions  considered  and  decided. 

Mary  Dorsheiraer,  alleging  herself  to  be  an  idiot,  by  her 
guardian,  exhibiteil  this  bill.  The  purpose  was  to  recover  her 
distributive  share  in  the  estate  of  her  grandfather.  This  an- 
cestor died  intestate,  and  his  administrators  made  a  final 
settlement  of  their  accounts  in  the  Orphans  Court.  It  is 
shown  that  they  duly  paid  over  the  residue  of  the  moneys 
thus  apjK?aring  to  be  in  their  hands,  to  the  various  descend- 
ants of  the  intestate,  with  the  exception  of  the  share  now  in 
dispute  in  this  action.  This  last  share  was  paid  over  by  the 
administrators  to  one  John  Rorback,  by  virtue  of  an  assign- 
ment thereof,  alleged  to  have  been  made  by  the  complainant 
to  him.  The  first  branch  of  this  controversy  relates  to  the 
validity  of  this  instrument.  The  complainant  insists  that  it 
was  obtained  from  her  by  fraud,  and  that  the  money  was  paid 
under  it  by  the  connivance  of  the  administrators.  These 
administrators  thus  inculpated  being  dead,  the  suit  is  against 
their  representatives.  John  Rorback  is  also  a  defendant. 
The  bill,  in  this  aspect  of  it,  seeks  to  charge  this  money  on 
both  Rorback  and  the  administrators  now  before  the  court. 
The  decree  of  the  Chancellor  in  this  respect,  was  to  the  effect 
that  this  defendant,  Rorback,  was  primarily  responsible,  and 
that  a  secondary  liability  vested  in  these  representatives. 

The  defence  interposed  to  this  part  of  the  case,  was  two  fold. 
First,  that  no  fraud  in  obtaining  the  assignment  in  question 
and  in  paying  the  money  upon  it,  was  shown.  But  I  think 
these  facts  are  very  clearly  established.  The  Chancellor  has 
briefly  stated  a  portion  of  the  circumstances,  and  has,  in  a 
measure,  discussed  the  evidence.  I  do  not  feel  it  incumbent 
on  me  to  de  so.    It  seems  to  me  that  the  testimony  caqnot 
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leave  any  doubt  on  this  subject  in  any  unprejudiced  mind. 
In  this  particular  I  fully  assent  to  the  views  expressed  by  his 
Honor,  the  Chancellor. 

/But,  in  the  second  place,  it  was  said  that  this  charge  of 
-araud  in  the  procurement  of  this  assignment,  was  not  set  out 
as  a  substantive  part  of  the  complainant's  case,  but  was  in- 
serted merely  in  the  charging  part  of  the  bill,  in  anticipation 
of  the  defence  of  payment. 

It  must   be  admitted  that  this  pleading  is  dangeroosly 
meager  in  point  of  substance,  and  is  defective,  in  many  respects, 
in  point  of  form.     On  account  of  these  defects,  it  is  somewhat 
difficult  to  say  where  the  stating  jiart  of  the  bill  ends.    It  is 
not  certain,  therefore,  that  the  charge  of  fraud  in  question,  is 
not  a  part  of  the  statement  of  the  complainant's  case.    And  it 
is  also  to  be  remembered  that  the  rule  is  not  entirely  inflexi- 
ble, that  all  the  grounds  of  suit  must  be  embraced  in  the 
stating  portion  of  the  pleading.     Indeed,  so  far  is  this  from 
being  the  case,  that  in  his  discussion  of  this  subject,  Judge 
Story,  in   his  treatise   on  Equity   Pleading,  (§  32  a)  says: 
But  if  the  material  liicts  are  specifically  averred,  there  does 
not  seem  to  be  any  positive  rule  of  law  which  requires  that 
those  facts  should  be  averred  in  the  stating  part  of  the  bill, 
und  precede  what  is  technically  called  the  charging  partot 
the  l)ill.     Itegularly,  however,  all  the  material  parts  of  the 
j)laintilf\s  case  will    certainly    find   their  more   appropriate 
place  in  the  narrative  or  stating  j>art  of  the  bill." 

It  was  also  further  urged,  in  reference  to  this  same  matter, 
that  even  if  the  charge  of  fraud  was  to  be  considered  as  a 
part  of  the  narrative  of  the  complainant^s  aise,  still  it  was 
not  charged  with  suflicient  i)articularity.  Many  cases  were 
cited  bv  counsel  to  establish  the  doctrine  that  an  averment  of 
fraud  in  general  terms  was  inadmissible.  There  can  be  no 
doubt  as  to  the  rule.  In  equity,  as  at  law,  every  material 
fact  must  be  stated  with  reasonable  fullness  and  particularity. 
But  this  imperfection,  if  it  is  to  be  the  subject  of  exception, 
must,  in  the  main,  be  brought  to  the  notice  of  the  court  by  a 
demurrer.     It  is  but  seldom,  and  only  wlien  the  statement  is 
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SO  vague  and  loose  as  to  be  utterly  inert  and  inefficient,  that 
it  can  be  objected  to  at  the  final  hearing.  The  general  rule 
is,  that  the  court  will  not  listen  to  such  objections  at  the  hear- 
ing of  the  case,  if  the  matters  stated  are  such  that  the  court  can 
properly,  proceed  to  a  decree.  In  the  present  case,  the  charge 
of  fraud  in  the  bill,  such  as  it  is,  has  been  put  at  issue  by  the 
answer,  and  has  been  amply  elucidated  by  the  evidence ; 
obviously,  therefore,  both  parties  have  understood  the  matter 
in  dispute  ;  for  the  court  then,  at  the  last  stage  of  the  cause,  to 
annul  the  whole  proceeding,  on  the  ground  that  a  formula  of 
pleading  has  not  been  complied  with,  would  be  inequitable, 
and  not,  it  is  believed,  in  accordance  with  a  single  precedent. 
But  in  addition  to  this  obvious  answer  to  the  position,  it  is 
further  to  be  noticed  that  the  bill,  defective  as  it  is  in  numer- 
ous particulars,  is  not  open  to  this  specific  objection.  The 
fraud  is  not  charged  in  general  terms.  It  does  not  say  merely, 
that  the  assignment  was  obtained  by  fraud,  but  it  avers  that 
the  complainant  was  an  idiot,  and  that  the  defendant  procured 
the  execution  of  the  instrument  by  taking  advantage  of  her 
infirmity.  Such  transactions  are  seldom  circumstantial ;  there 
is  no  necessity  for  the  use  of  device  or  artifice  ;  in  such  affairs 
the  fraud  generally  consists  in  the  simply  asking  the  idiot  to 
sign  the  instrument,  and  the  facts  of  idiocy  and  of  signing, 
are  the  only  ingredients  of  it.  It  is  therefore  questionable 
with  me  whether,  in  this  respect,  this  bill  would  have  been 
assailable  even  by  a  demurrer ;  that  it  is  so,  on  the  final  argu- 
ment of  the  merits,  I  see  no  plausible  reason  to  assert. 

The  foregoing  are  the  grounds  contained  in  the  appeal  of 
John  Rorback,  and  for  the  reasons  stated,  I  think  the  decree 
in  these  respects,  should  be  in  all  things  affirmed. 

The  other  branch  of  the  case  arises  on  the  cross-appeal  of 
Mary  Dorsheimer,  the  complainant  in  the  court  below.  The 
part  of  the  Chancellor's  decree  thus  objected  to,  appertains  to 
the  following  facts : 

It  has  been  already  stated  that  the  bill  is  filed  against  the 
administrators  of  the  deceased  administrators.  But  it  also 
makes  defendants  the  sureties  on  the  bond  of  such  deceased 
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administrators,  and  it  seeks  a  decree  against  them  on  account 
of  the  misappropriation  of  the  moneys  constituting  the  dis- 
tributive share  of  the  complainant.  So  far  as  the  cflTort  is  to 
charge  the  representatives  of  the  deceased  administrators  on 
account  of  such  misapplication  of  the  funds  of  the  estate,  it 
seems  legitimate  enough,  as  the  statute  makes  the  personal 
representatives  of  an  administrator  responsible  for  a  devasta- 
vit committed  by  him.  But  the  question  now  is,  whether,  in 
a  bill  in  chancery  against  such  representatives,  grounded  on 
such  alleged  devastavit,  the  sureties  on  the  administrators' 
bond  can  be  joined,  and  the  bond  declared  to  be  forfeited. 
The  Chancellor  denied  the  right  of  the  court  to  make  such 
decree,  and  the  complainant  below,  on  that  head,  has  brought 
this  cross-appeal. 

This  joint  proceeding  agajnst  the  administrators  or  their 
representatives,  and  the  sureties  on  the  bond,  has  in  its  fever 
no  English  precedent.     But  there  are  cases  in  this  country 
which,  where  certain   conditions  exist,  sanction  the  course* 
The  leading  case  in  this  line,  most  pressed  upon  the  argument, 
is  that  of  Carow  v.  Mowatl,  2  Edw.  Ch,  R.  bl.     This  decision 
sanctions  the  procedure  in  question,  in  all  cases  where  the 
remedy  at  law  on  the  bond  is  difficult  and  doubtful,  and  it 
appears,  further,  to  hold  that  such  emergency  arises  where  the 
original  administrators  are  dead.     The  adjudications  of  the 
courts  of  South  Carolina  and  Virginia  sustain  the  same  doc- 
trine.    But  I  cannot  assent  to  the  reasoning  on  which  these 
cases  rest.     Their  principal  grounds  seem   to  be,  that  such 
course  of  practice  is  highly  convenient,  and  that  it  is  bene- 
ficial to  the  surety.     But  the  argument  derived  from  these 
considerations,  proves  by  far  too  much,  for  it  would  clearly 
legalize  a  resort  to  equity  in  all  cases  of  suretyship.     It  would 
always  prevent  a  multiplicity  of  suits,  and  the  presence  in 
court  of  the  surety  would,  in  a  measure,  be  advantageous  to 
him,  as  he  could  watch  the  proceeding  against  his  principal, 
and  thus  assure  himself  against  an  illegal  or  excessive  recover)', 
for  which  an  ultimate  responsibility  may  rest  upon  himself. 
But  if  equitable  interposition  is  to  be  thus  justified,  it  seems 
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clear  that  such  jurisdiction  must  exteud  over  the  whole  field 
of  remedies  afforded  by  law  to  obligees  against  principal  and 
surety.  To  the  extent  specified,  such  jurisdiction  would  always 
be  convenient,  and  always  advantageous.  And  yet  it  is  un- 
deniable that  this  jurisdiction  does  not  exist.  As  a  general 
rule,  it  is  undoubted  that  equity  has  no  such  cognizance. 
Nor  am  I  willing  to  concede  that,  when  the  remedy  on  the 
bond  becomes  difficult  or  doubtful  at  law,  a  court  of  equity 
can  lend  its  aid.  Indeed,  if  the  remedy  were  entirely  lost  at 
law,  it  would  be  difficult,  as  I  think,  to  maintain  the  right  so 
to  intervene.  When  such  power  is  claimed,  the  character  of 
the  obligation  to  be  enforced,  appears  to  be  entirely  over- 
looked. The  obligation  inherent  in  a  bond  is  altogether  of  a 
legal  nature.  It  is  enforced  against  a  surety  on  the  ground 
of  his  legal  contract.  Neither  in  morals  nor  in  law,  is  he  to 
be  held  beyond  the  express  terms  of  his  covenant.  Both  par- 
ties to  the  agreement,  by  the  very  form  in  which  they  put  it, 
subject  it  to  the  operation  of  legal  remedies.  As  then,  neither 
the  nature  of  the  contract  nor  its  form,  places  it  within  the 
cognizance  of  equity,  to  bring  about  such  a  result  some  new 
element  must  supervene,  and  that  new  element  must  be  a 
subject  of  equitable  jurisdiction.  If,  for  example,  a  discovery 
becomes  necessary,  or  fraud  attaches  to  the  instrument,  then 
obviously  the  equitable  right  to  investigate  and  decide  will 
arise.  But  I  think  no  case  can  be  found,  except  those  just 
referred  to,  in  which  it  has  been  held,  that  a  court  of  etjuity, 
as  against  a  surety,  will  take  charge  of  the  case  on  the  sole 
ground  that  it  has  become  difficult  to  enforce  his  bond  against 
him  at  law. 

Independently  of  these  general  objections  to  the  jurisdic- 
tion in  question,  it  seems  to  me  there  are  others  which 
specially  apply  in  the  present  case,  and  to  all  similar  cases, 
and  which  are  not  to  l>e  obviated. 

This  suit  is  brought  by  a  single  distributee  of  an  estate. 
The  other  distributees  are  not  parties.  The  moneys  secured 
by  the  administration  bond  is  a  common  fund^  estab- 
lished by  law  for  the  equal  benefit  of  all  these  distributees. 
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It  is  alleged  in  this  case,  that  the  residue  of  this -estate  wa9 
divisible  into  five  portions,  and  that  four  of  these  jwrtions 
have  been  paid.      As  bet\Yeen  this  complainant  and  these 
administrators,  who  are  defendants  in  this  suit,  it  may  be 
proper  to  consider  these  facts  as  established  ;  but  no  such 
conclusive  inference  can   be  drawn  with  respect  to  person? 
not  joined  in  this  proceeding.     There  has  never  been  aov 
decree   for  distribution  in  the  Orphans  Court,  so  that  the 
number  of  distributees  has  not  been  definitely  ascertained. 
With  respect  to  those  who  are  absent  from  this  proceed- 
ing, the  fact  of  the  payment  of  their  shares  is  mere  alle- 
gation, and  nothing  more.     It  may  be,  in  point  of  fact,  that 
not  one  of  them  has  received  satisfaction  for  his  dividend. 
It  does  not  seem  to  me  that  under  such  circumstances  it  can 
be  reasonably  contended,  that  any  part  of  the  money,  secured 
by  this  administration  bond,  can  be  legally  taken  and  appro- 
priated to  a  single  distributee.     Suppose  such  appropriation 
should  exhaust  all   the  monev  that  can   be  raised  on  thia 
bond,  and  it  should  afterwards  be  discovered  that  some  of 
the  absent  distributees  have  not  been  paid,  or  that  their  num- 
ber is  greater  than  is  supposed.     It  seems  to  me  that  it  is 
clear  that  the  Chancellor  is  here  asked  to  do  what  no  court 
should  do— to  distribute  a  fund,  which  is  a  common  security 
for  several  parties,  in  the  absence  of  some  of  those  who  are 
interested,  and  who   are   afforded    no  opportunity  of  being 
heard  with   respect   to   its   dispensation.     The  laws  of  this 
state   have   appointed  a  mode  for  equally  distributing  the 
moneys  recovered  on  administration  bonds.     The  bond,  when 
forfeited,  is  to  be  put  in  suit  by  the  order  of  the  Ordinary, 
and  the  sum  realized  is  to  be  dispensed  under  the  superin- 
tendence of  the  same  officer.     By  the  method  thus  prescribed 
the  rights  of  all  parties  are  guarded  and  ensured.     This  sys- 
tem has,  by  the  usage  for  a  long  period  of  time,  proved  itself 
capable  of  completely  and  easily  accomplishing  the  purpose 
for  which  it  was  designed,  and  I  think  that  a  new  method  of 
proceeding  ought  not  to  be  grafted  upon  it,  at  all  events 
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except   under  very   peculiar  circumstances  and   in  cases  of 
strict  necessity. 

But,  even  if  the  foregoing  reasons  were  not  controlling,, 
and  if  I  thought,  under  proper  conditions,  the  proceeding  by 
this  joint  remedy  in  chancery  could  sometimes  be  used,  still, 
in  my  opinion,  it  could  not  be  resorted  to  in  the  present  case. 
My  reason  for  this  conclusion  is,  that  the  remedy  at  law  is 
neither  difficult  nor  uncertain.  The  plain  course  of  action 
is  this :  to  take  out  letters  of  administration  de  bonis  non 
on  the  estate  of  the  intestate ;  demand  the  moneys  admitted  to 
be  in  the  hands  of  the  original  administrators  at  the  time  of 
their  death ;  and  if  not  paid,  to  treat  such  refusal  as  a  breach 
of  the  bond,  and  thereupon  apply  to  the  Ordinary  for  an 
order  to  put  it  in  suit.  The  administrator  de  bonis  non  can 
then  proceed  to  obtain  an  order  for  distribution,  and  can 
thus,  with  technical  regularity,  pay  the  shares  which  are  un- 
satisfied.    I  am  unable  to  see  any  obstacle  to  this  course. 

In  my  judgment,  the  decree  of  the  chancellor  should  be  in 
all  things  affirmed,  but  without  costs  on  either  side. 

Decree  unanimously  affirmed. 


VooRHEEs'-  Executrix,  appellant,  vs.  Melick,  respondent. 

1.  Estimates  as  to  the  value  of  property  must  be  demonstrably  erroneous 
to  induce  the  court  to  interfere  with  them  on  appeal. 

2.  When  property  is  sold  by  a  trustee  in  violation  of  the  terms  of  the 
trust,  equity  will  hold  such  trustee  responsible  for  the  highest  value  of  such 
property. 

3.  The  non-joinder  of  parties,  whose  absence  simply  renders  the  defend- 
ant liable  to  a  revival  of  the  litigation,  cannot,  as  a  general  rule,  be  taken 
advantage  of  at  the  final  hearing. 


The  opinion  of  the  yiee-Chancellor  is  reported  in  9  C.  E. 
Green  306 
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Mr.  G.  A,  Allen,  for  appellant. 
Mr.  Linn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

This  bill  was  filed  by  Peter  Melick  against  Peter  E.  Voor- 
hees.  The  controversy  arose  out  of  this  state  of  facts.  The 
complainant,  being  in  debt,  conveyed  to  the  defendant  his 
farm,  to  be  sold  "  as  soon  as  possible  to  the  best  advantage," 
the  proceeds  to  be  applied,  in  the  first  place,  to  the  payment 
of  three  mortgages  then  upon  the  property,  and  the  residue, 
if  any,  to  the  settlement,  pro  rata,  of  three  sj>ecified  debts; 
one  to  John  llinehart,  a  second  to  one  John  Lane  and  the 
defendant,  and  a  third  to  said  John  Lane,  individually:  the 
remainder,  if  any,  was  to  be  paid  over  to  the  complainaat. 
The  bill  alleges  that,  after  considerable  delay,  the  defendant 
sold  the  property,  and  the  object  of  the  suit  was  to  call  him 
to  account  with  respect  to  the  moneys  realized  as  rents  or  on 
the  sale,  or  which,  with  due  diligence,  should  have  been  real- 
ized. During  the  pendency  of  the  proceedings  the  defendant, 
Peter  E.  Yoorhees,  died,  and  his  executrix  was  substituted  in 
his  stead.  On  the  argument  before  this  court,  a  very  strained 
exception  was  taken  to  the  regularity  of  this  substitution; 
but,  as  the  fact  upon  which  it  rests  is  contradicted  by  the 
record,  the  proceedings  and  by  the  decree  itself,  it  is  not 
necessary  further  to  give  it  attention. 

The  case  was  argued  before  the  Vice- Chancel  lor,  and,  as  it 
clearly  appeared  that  the  trustee  had  disposed  of  the  pre- 
mises in  direct  violation  of  the  conditions  of  the  conveyance 
to  him,  the  decree  held  him  to  a  strict  account,  and  charged 
him  with  the  full  value  of  the  property.  The  propriety  of 
this  holding  was  but  faintly  questioned  on  the  argument 
before  this  court,  and  in  my  judgment  the  principle  adopted 
was  entirely  unexceptionable.  Xor  do  I  think  there  is  any 
ground  for  the  interference  of  this  court  to  be  found  in  the 
estimate  made  in  the  Court  of  Chancery  with  respect  to  the 
value  of  the  lands,  or  the  sum  which,  in  the  form  of  rents, 
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should  have  been  realized.  When  dealing  with  mere  valua- 
tions, which  are  pure  matters  of  judgment,  and  to  which  no 
certain  tests  of  truth  can  be  applied,  a  very  clear  demonstra- 
tion of  error  should  be  required  to  induce  a  superior  court  to 
displace  the  judgment  reviewed,  in  order  to  substitute  its  own 
<^nclusions. 

The  objection  which  w^as  most  pressed  was  the  one  relative 
to  an  alleged  non-joinder  of  parties  to  the  suit.  It  was  insisted 
that  Rinehart  and  Lane,  the  two  creditors  whose  debts  are 
secured  by  the  conveyance  in  question,  in  the  event  of  the  avails 
of  the  property  being  sufficient  for  that  purpose,  are  necessary 
parties.  It  is  obvious  that  these  persons  are  interested  in  this 
suit,  but  it  is  also  obvious  that  their  rights  will  not  be  either 
jeoparded  or  impaired  by  any  decision  which  can  be  made  in 
their  absence.  The  complainant  is  in  court  seeking  the  resi- 
due of  the  funds  after  the  payment  of  all  the  enumerated 
debts,  the  claims  of  these  two  creditors  inclusive.  If  he  pre- 
vails, the  moneys  coming  to  thase  two  creditors  will  be  left  in 
the  hands  of  the  defendant  for  them.  Such  a  decree  cannot 
operate  injuriously  on  their  interests.  Nor  are  they  here 
complaining  that  they  have  not  been  joined  in  these  proceed- 
ings, but  it  is  the  defendant  who  complains,  and  who  has 
just  ground  to  complain.  It  will  certainly  be  a  hardship 
upon  the  trustee  to  have  a  decree  made  in  the  absence  of 
these  parties,  because  it  will  leave  him  open  to  a  second  suit, 
involving  the  same  substantial  issues.  Either  of  the  credi- 
tors thus  omitted  can  call  for  an  account  under  this  trust. 
If  then  the  defendant  had  objected  to  this  obvious  defect  in 
time,  he  must  have  prevailed.  But  this  he  did  not  do,  and 
now,  for  the  first  time,  raises  his  objection  on  this  appeal. 
Even  if  a  final  decree  had  been  rendered  in  the  Court  of 
Chancery,  I  do  not  think  that  the  practice  of  the  court  would 
permit  us  to  listen,  at  this  stage  of  the  proceedings,  to  this 
complaint.  The  well  settled  rule  was  recognized  and  en- 
forced by  this  court,  in  the  case  of  Cutler  v.  Tuttfe,  4  C.  E. 
Oreen  666,  and  was  stated  in  the  opinion  there  read,  in  these 
words,  viz. :    "  Where  the  defendant  neglects  to  make  the 

Vou  X.  2l 


526       COURT  OP  ERRORS  AND  APPEALS. 


Close  r.  Close. 


objection  by  plea,  answer  or  demurrer,  of  the  want  of  parties 
who  are  only  necessary  to  pretect  him  from  further  litigation, 
the  court,  in  its  discretion,  may  refuse  to  sustain  the  objection 
at  the  hearing,  or  to  require  the  complainant  to  add  new 
parties  in  that  stage  of  the  suit."     I  think  it  may  be  said 
that  the  non-joinder  of  parties,  whose  absence  simply  ren- 
ders  the   defendant   liable   to   a   revival   of  the   litigation, 
cannot,  as  a  general  rule,  be  taken  advantage  of  at  the  final 
hearing.     That   rule   is  evidently  applicable  in  the  present 
instance.     Even  if  a  final  decree  should  go  against  the  defend^ 
ant  in  the  present  form  of  the  suit,  such  incomplete  judgment 
'Nvould  be  the  product  of  his  own  neglect.     But  the  proceed* 
ings,  as  they  now  stand,  do  not  necessitate  such  an  unsatis- 
factory conclusion.     The  present  decree  is  but  interlocutorr, 
so  that,  by  the  order  of  the  Chancellor,  these  omitted  parties 
can  be  joined.     This  can  be  done  even  before  the  order  of 
reference  is  executed  by  the  master. 

I  think  the  decree  appealed  from  should  be  aflfirmed,  with 
costs. 

Decree  unanimously  affirmedi 


Close,  appellant,  and  Close,  respondent. 

1.  Where  the  husband  has  been  guilty,  or  there  is  reasonable  ground  to 
apprehend  that  he  will  be  guilty,  of  any  actual  violence  which  will  en- 
danger the  safety  or  health  of  the  wife,  or  where  he  has  inflicted  upon  her 
any  physical  injury  accompanied  by  such  persistent  exhibition  of  ill-feel- 
ing and  opprobrious  epithets  as  will  endanger  her  health,  or  render  ber 
life  one  of  such  extreme  discomfort  and  wretchedness  as  to  incapacitate 
her  to  discharge  the  duties  of  a  wife,  the  decree  of  separation  should  be 
pronounced. 

2.  No  rigid  rule  can  be  presented  to  define  the  extent  of  the  iojart, 
actual  or  apprehended,  which  will  justify  judicial  interference. 

3.  Quere :  Whether  relief  will  be  granted  in  a  case  of  extreme  hardshipr 
in  the  absence  of  any  actual  or  apprehended  physical  injury  ? 
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The  opinion  of  the  Chancellor  is  reported  in  9  C.  E.  Green 
338. 

J/r.  C.  Parker y  for  appellant. 

Mr.  IVinJield  and  Jlr.  Williamson y  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckei.,  J. 

This  is  an  appeal  from  the  decree  of  the  Chancellor  refus- 
ing to  grant  Ellen  M.  Close,  the  complainant,  a  divorce  from 
bed  and  board  for  alleged  cruelty  on  the  part  of  her  husband. 

It  is  very  difficult  to  give  any  affirmative  definition  which 
will  express,  with  entire  accuracy;  the  meaning  of  extreme 
cruelty  in  our  statute  concerning  divorce.  The  courts,  both 
in  England  and  in  this  country,  have  refrained  from  laying 
down  any  inflexible  rule  which  should  serve  as  a  standard 
by  which  to  adjudge  all  cases. 

The  weight  of  authority  is,  that  the  injury  actually  in- 
flicted or  reasonably  apprehended,  must  be  bodily  harm  in 
distinction  from  mere  mental  suffering.  1  Hagg.  C.  i?.  35  ; 
2  Phill.  Ill;  28  Eng.  L.  &  Eq.  603 ;  Law  Jiep.  1  Prob.  &  Div. 
295 ;  Saxt.  C/i.  474 ;  1  Gr.  Ch.  459 ;  3  Stockt.  195 ;  5  C.  E. 
Green  97. 

The  injury  may  be  either  to  the  safety  of  the  person,  or  to 
the  health  of  the  aggrieved  party,  and  it  is  not  necessary  that 
it  be  actually  inflicted;  it  is  sufficient  if  it  be  reasonably  ap- 
prehended. Nor  can  any  rigid  rule  be  prescribed  to  define 
the  extent  of  the  violence,  actual  or  apprehendeil,  which  will 
justify  judicial  interference. 

Each  case  as  it  arises  must  be  determined  by  the  sound 
discretion  of  the  court,  according  to  the  circumstances  which 
attend  it.  Slight  abuse  of  the  person,  accompanied  by  op- 
probrious language,  which  would  imperil  the  health  of  a  re- 
fined and  delicate  wife,  might  be  endured  with  comparative 
tinconcem  by  one  of  a  less  sensitive  nature. 

In  Cook  V.  Oookj  3  Stockt,  195,  there  was  a  single  act  of  per- 
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sonal  violence,  not  of  an  aggravated  character,  but  the  wife  was 
in  feeble  health,  and  the  husband  called  her  a  dirty  whore,  and 
told  her  she  ought  to  have  her  head  broken,  and  she  would  get 
it  unless  she  cleared  out.  The  Chancellor  held  that  he  would 
not  be  governed  by  the  degree  of  personal  violence  actually 
used,  and  that  this  evidence  showed  such  a  reasonable  appre- 
hension of  bodily  hurt  as  would  entitle  the  complainant  to 
relief. 

In  Graecenv,  Graccen,  1  Greenes  Ch.  459,  the  divorce  was 
granted  without  any  proof  of  actual  violence  ;  and  in  the  later 
case  of  Thomas  v.  Thomas,  5  C.  E.  Green  97,  the  actual  vio- 
lence was  such  as,  if  repeated,  would  not  have  endangered  life 
or  limb,  but  the  separation  was  decreed  because  the  conduct  of 
the  husband  was  aggravated  by  the  application  of  vile  epithets 
to  the  wife. 

In  Kelly  v.  Kelly y  Law  Rep,  2  Probate  and  Divorce  Causes 
31,  the  Judge  Ordinary  declared  that,  "if  force,  whether 
j)liysical  or  moral,  is  systematically  exerted  by  the  husband, 
with  the  view  of  bending  the  wife  to  his  authority,  in  such  a 
manner,  to  such  a  degree,  and  during  such  a  length  of  time, 
as  to  break  down  her  health,  and  render  serious  malady  im- 
minent, the  interference  of  the  law  cannot  be  justly  withheld  by 
any  court  which  affects  to  have  charge  of  the  wife's  personal 
safety.^'  On  appeal  to  the  full  court,  (Id.  59,)  this  declaration 
was  approved,  the  court  saying  that  the  evidence  of  actual 
injury  was  so  slight,  that  they  treated  the  case  as  one  in  which 
there  was  an  absence  of  any  proof  of  such  physical  violence 
as  would  justify  a  decree. 

Without  intending  to  adopt  the  view  taken  in  the  case  last 
cited  as  the  law  of  this  court,  it  may  be  remarked  that,  if  it 
is  examined  in  the  light  of  principle,  it  would  be  difficult  to 
show  its  unsoundness.  If  the  body  is  the  only  thing  to  be 
regarded  in  these  cases,  and  the  purpose  and  object  of  the 
court  is  to  avert  from  the  wife  injury  to  her  life,  members,  or 
health,  there  is  no  reason  why  the  husband  should  be  per- 
mitted to  inflict  an  injury  in  one  way  which  he  would  be 
restrained  from  doing  in  another. 
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Without  attempting  to  give  a  definition  of  legal  cruelty 
applicable  to  all  cases,  I  think  it  may  be  safely  said  that, 
where  the  husband  has  been  guilty,  or  there  is  reasonable 
ground  to  apprehend  that  he  will  be  guilty  of  any  actual  vio- 
lence which  will  endanger  the  safety  or  health  of  the  wife,  or 
where  he  has  inflicted  upon  her  any  physical  injury  accom- 
panied by  such  persistept  exhibition  of  ill-feeling  and  oppro- 
brious epithets  as  will  endanger  her  health,  or  render  her  life 
one  of  such  extreme  discomfort  and  wretchedness  as  to  inca- 
pacitate her  to  discharge  the  duties  of  a  wife,  the  decree  of  sepa- 
tion  should  be  pronounced.  Whether,  in  a  case  of  extreme 
hardship,  in  the  absence  of  any  actual  or  apprehended  physi- 
cal injury,  she  will  be  remitted  for  the  redress  of  her  griev- 
ances to  the  domestic  forum,  must  be  left  for  adjudication 
when  the  case  presents  itself. 

The  case  made  in  the  complainant's  bill,  if  supported  by 
the  proofs,  will  entitle  her  to  a  divorce  under  the  most  rigid 
rule  laid  down  in  any  of  the  cases  above  referred  to. 

The  complainant  testifies  that,  on  the  6th  of  June,  1870, 
two  days  before  the  birth  of  her  youngest  child,  a  time  when 
she  most  needed  the  sympathy  and  support  of  her  husband, 
the  defendant  came  into  her  room  and  applied  the  most  re- 
volting epithets  to  her ;  that  the  first  time  she  came  down 
stairs  after  her  confinement,  he  called  her  a  liar,  raised  his 
cane,  and  threatened  to  smash  her,  and  then  seized  her  by  the 
arm  and  swung  her  across  the  room  ;  that,  on  the  10th  of  the 
following  August,  he  grabbed  her  in  his  arras  and  endeavored 
to  force  her  up  stairs,  at  the  same  time  using  the  most  violent 
language  to  her. 

That,  on  the  3d  of  September,  with  threats  and  curses,  he 
ordered  her  to  leave  his  house,  saying  he  would  kick  her  out, 
if  she  did  not  go  ;  that,  on  the  25th  of  September,  he  followed 
her  up  stairs,  and  there  struck  her  a  number  of  violent  blows, 
and  then  followed  her  down  stairs,  opened  the  door,  and 
kicked  her  off  the  stoop.  She  mentions  other  occasions  on 
which  he  used  like  personal  violence  towards  her,  and  says 
that  repeatedly,  during  all  this  period,  and  frequently  in  the 
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presence  of  her  children^  he  called  lier  a  whorei  a  sow,  and  a 
bitch,  accompanying  these  vile  epithets  with  an  oath,  and 
with  threats  of  personal  injury. 

While  it  may  be  true  that,  smarting  under  the  injury  she 
has  sufTeredy  she  has  exaggerated  the  story  of  her  wrongs,  the 
other  testimony  in  the  cause  shows  that  her  statement  is,  by 
no  means,  wholly  fabricated. 

The  defendant,  himself,  admits  that  he  applied  to  her  the 
vile  terms  she  charges  him  with  using,  and  he  says  that  he 
used  them  whenever  he  thought  they  applied  to  her  case. 

Ella  Close,  one  of  the  daughters  of  the  defendant,  testifies 
that,  on  one  occasion,  she  had  seen  the  defendant  strike  her 
mother  with  a  cane ;  at  another  time,  she  saw  him  throw 
dishes  at  her,  and  on  other  occasions  he  had  kicked  her,  using, 
at  all  these  times,  the  most  violent  and  abusive  language  to 
her. 

Gertrude  Close,  another  daughter,  substantially  corrobo- 
rates her  mother's  account  of  the  defendant's  conduct  on  the 
25th  of  September,  and  says  that,  before  that,  she  had  known 
her  father  to  use  violence  to  her  mother ;  that  she  had  seen 
him  throw  dishes  at  her  across  the  table,  and  that  she  bad 
very  often  heard  him  use  abusive  and  profane  language  to 
her,  almost  every  time  he  spoke  to  her,  and  often  at  the  table, 
in  presence  of  the  younger  children.  The  wife  is  likewise 
supported  in  her  account  of  the  occurrence  of  September  25th, 
by  Mr.  and  Mrs.  Maxwell. 

Freilerick  Jf.  Close,  the  son,  who  was  called  by  the  defend- 
ant as  a  witness,  testifies  that,  on  the  occasion  last  mentioned, 
he  saw  the  defendant  push  the  complainant  down  off  the  step, 
and,  as  she  attempted  to  come  on  again,  he  pushed  her  off  a 
second  time,  when  she  fell  on  the  swing, 

James  Close,  who  was  present  at  this  transaction,  is  the 
only  witness  who  says  that  the  defendant  did  not  push  com- 
plainant down  on  that  occasion  ;  and  he  is  certainly  mistaken, 
if  not  willfully  false,  for  the  defendant  himself  admits  that  he 
did  take  hold  of  complainant,  and  push  her  out  of  the  house. 
The  defendant  further  admits  that,  on  the  occasion  alluded 
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to  by  his  wife,  he  seized  hold  of  her,  and  while  attempting  to 
force  her  up  stairs,  against  her  will,  she  fell  from  his  arms  on 
the  stairs.  In  his  testimony,  he  denies  that  he  used  abusive 
language  to  his  wife  on  the  6th  of  June,  but  he  is  entirely 
silent  as  to  the  personal  violence  which  she  alleges  he  used 
the  first  time  she  came  down  stairs  after  her  confinement. 
The  statements  of  the  wife  with  regard  to  the  husband's  vio- 
lence on  a  number  of  occasions,  are  so  fully  corroborated  by 
other  testimony  in  the  cause,  that  I  am  persuaded  that  her 
evidence  is  substantially  true ;  and,  if  true,  there  can  be  no 
<[uestion  that  the  defendant  is  guilty  of  extreme  cruelty  to 
her.  The  defendant's  conduct,  by  his  own  admissions,  has 
been  of  such  a  violent,  if  not  brutal  character,  that  a  court  to 
which  the  wife  may  appeal  for  protection,  should,  if  there 
was  no  other  evidence  in  the  case,  hesitate  long  before  return- 
ing her  to  his  control  and  authority  as  a  husband. 

I  have  not  alluded  to  the  violence  of  the  defendant  on  the 
11th  of  October,  because  he  had  reason  to  feel  provoked 
by  the  very  heavy  purchases  made  by  his  wife  on  his  account, 
by  the  advice  of  injudicious  friends. 

It  was  insisted  with  much  earnestness  on  the  argument  of 
this  cause,  that  the  misconduct  of  the  husband  had  been  pro- 
voked by  the  wife  ;  that  she  could  insure  her  own  safety  by 
lawful  obedience,  and  that  if  she  would  reform  and  return  to 
her  husband,  the  way  of  reconciliation  was  open  to  her. 

A  careful  consideration  of  the  testimony  will  furnish 
nothing  to  justify  this  assurance.  These  parties  were  married 
in  January,  1846,  and  lived  together  without  any  serious  dis- 
oord  for  nearly  twenty  years,  during  which  period,  the  com- 
plainant became  the  mother  of  nine  children. 

In  1865,  without  the  slightest  justification,  the  defendant 
became  jealous  of  one  I-^ehr,  who  had  been  a  music  teacher  in 
the  family  for  several  years,  and  charged  her  with  impro- 
priety for  the  trifling  circumstance  that  she  helped  Lehr  at 
dinner  to  the  tender  loin  of  a  beefsteak.  The  complainant 
herself,  dismissed  Lehr  at  once,  evidently  to  prevent  the  re- 
currence of  such  a  scene  and  to  remove  all  cause  of  offence. 
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The  defeD(laDty  in  his  answer,  has  charged  his  wife  with  infi- 
delity to  him,  although  he  has  been  unable  to  state  a  single 
circumstance  upon  which  even  a  suspicion  against  her  purity  . 
can  be  founded.  After  1865^  the  complainant's  outbursts  of 
ill-temper  and  violence  gradually  became  more  frequent, 
which  can  be  accounted  for  only  on  the  belief  that  he  had  be- 
come too  freely  addicted  to  the  use  of  intoxicating  drinks. 
The  conduct  of  the  wife,  as  detailed  by  the  husband  himself, 
furnished  no  adequate  provocation  for  the  cruelty  with  which 
he  so  persistently  treated  her  y  and  if  we  believe  the  wife, 
supported  as  she  is  in  a  number  of  instances  by  the  two 
daughters,  she  behaved  with  great  forbearance  and  modera- 
tion. 

The  defendant  has  inflicted  upon  the  complainant  such  re- 
peated injury,  and  shown  toward  her  such  an  abiding  rancor 
and  hatred,  without,  up  to  this  time,  giving  any  assurance 
that  his  conduct  will  be  reformed,  that  I  am  satisfied  the 
cohabitation  cannot  be  resumed  without  peril  to  the  safety 
of  Mrs.  Close,  and  think  that  the  interposition  of  this  court 
is  justified  and  necessary,  and  that  a  divorce  from  bed  and 
board  for  life,  should  be  decreed.  Under  the  circumstances 
of  the  case,  the  complainant  will  be  entitled  to  a  proper  al- 
lowance out  of  the  husband's  estate  for  her  maintenance  and 
support. 

In  my  opinion,  the  decree  of  the  Chancellor  should  be  re- 
versed, with  costs,  in  this  court  and  the  court  below,  and  a 
reasonable  counsel  fee  to  counsel  of  complainant,  to  be  settled 
by  the  Chancellor,  and  the  case  remitted  to  the  court  below, 
that  it  may  be  proceeded  in  according  to  the  views  herein 
expressed. 

Decree  unanimously  reversed. 
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BuTTERFiELD,  appellant,  and  The  Third  Avexue  Savings 

Bank,  respondent. 

1.  An  order  refusing  to  allow  an  answer  to  be  amended  does  not  so  enter 
into  a  subsequent  interlocutory  decree  deciding  the  merits,  that  it  can  be 
reviewed  on  an  appeal  from  such  interlocutory  decree. 

2.  It  is  a  matter  for  consideration,  how  far  exceptions,  taken  on  a  viva 
voce  hearing  before  the  Vice-Chancellor,  should  be  specified  in  the  jietition 
of  appeal. 

3.  An  answer  which  admits  that  a  mortgage  was  executed  to  the  com- 
plainant, a  corporation,  of  **  the  purport  and  effect  set  forth  in  the  bill,'' 
does  not  raise  any  issue  as  to  the  corporate  existence  of  such  complainant, 
or  its  capacity  to  take  such  mortgage. 


Mr.  J,  B.  Vredenburg  and  3Ir,  L  W.  Scudder^  for  appel- 
lant. 

Mr.  McOarter,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  Third  Avenue  Savings  Bank,  a  corporation  created 
by  the  laws  of  New  York,  exhibited  the  bill  in  this  case  to 
foreclose  a  mortgage,  given  to  it  by  one  Anthony  W.  Dimock 
upon  lands  in  this  state.  The  appellant,  Butterfield,  who 
was  a  defendant  in  chancery,  is  the  holder  of  a  second  mort- 
gage  on  the  same  premises,  given  by  the  same  person.  In 
his  answer,  referring  to  the  mortgage  of  the  complainant,  the 
defendant  says, 'Hhat  he  admits  that  the  said  Dimock,  etc., 
did  make  and  execute  an  indenture  of  mortgage,  of  such 
date,  and  of  such  purport  and  effect,  as  in  the  complainant's 
said  bill  mentioned  and  set  forth."  This  answer  then  denies 
that  there  is  due  to  the  complainant  the  principal  sum  men- 
tioned in  the  said  bond  and  mortgage,  and  alleges  that  a  part 
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has  been  paid,  and  asks  that  a  reference  may  be  made  so  as 
to  ascertain  how  much  continues  to  be  due. 

Some  time  after  the  filing  of  this  answer  the  defendant, 
Butterfield^  applied  to  the  Chancellor  for  leave  to  file  a  sup- 
plemental answer,  on  the  ground  that  he  had  discoveredi 
since  putting  in  his  defence,  that,  by  reason  of  certain  statutes 
of  New  York,  the  complainant,  in  making  the  loan  to  secure 
which  the  mortgage  in  suit  was  given,  vras  acting  ultra  rtres* 
The  Chancellor  refused  to  permit  this  defence  to  be  put  in  bj 
way  of  amendment,  and  there  was  no  appeal  directly  fix)Di 
this  determination.  The  case  went  then  to  hearing,  the 
proofs  being  taken  viva  voccy  before  the  Vice-Chanoellor. 

When  the  complainant  offered  his  mortgage  in  evidence  it 
was  objected  to  on  two  grounds:  first,  that  the  corporate 
capacity  of  the  complainant  must  be  shown ;  and  second,  that 
its  right  to  take  a  conveyance  of  real  estate  in  New  Jersey 
must  also  be  made  to  appear.  This  exception  being  ove^ 
ruled,  the  defendant  then  offered  to  show,  aflSrmatively,  that 
the  complainant  was  a  corporation  under  the  lavrs  of  New 
York,  and  by  such  laws  was  forbidden  to  loan  money  on  the 
security  of  real  estate  in  New  Jersey.  This  offer  was  rejected, 
and  the  Vice-Chancellor  proceeded  to  render  a  decree  in  favor 
of  the  validity  of  the  mortgage  of  the  complainant,  and 
directed  the  usual  reference  to  a  master  to  ascertain  the 
amount  due,  etc.  From  the  interlocutory  decree  the  defend- 
ant, Butterfield,  took  this  appeal,  and  assigned  in  his  petition 
the  following  ground,  viz. :  *'That  the  said  decree  adjudges 
that  the  mortgage  of  the  said  complainant  was  and  is  an 
existing  encumbrance  on  the  mortgaged  premises  in  the  plead- 
ings in  the  cause  mentioned,  prior  to  the  defendant's  mort- 
gage, and  that  the  defence  of  Frederick  Butterfield  is  not  a 
bar  to  the  foreclosure,  etc.'' 

From  this  statement  of  the  course  of  the  proceedings  in  this 
case,  I  think  it  is  clear,  that  the  present  appeal  does  not  bring 
before  this  court  the  order  of  the  Chancellor  refusing  permis- 
sion to  the  defendant  to  put  in  a  new  or  supplemental  answer. 
That  order,  of  course,  had  its  effect  upon  the  causCi  tod  \nB 
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api^lable  in  its  nature ;  but  as  no  appeal  has  been  taken  to 
it,  and  as  it  has  not  entered,  in  any  wise,  into  the  interlocu- 
tory decree  which  is  here  before  this  court,  its  propriety  cannot 
now  be  reviewed.  It  is  not  always  easy  to  decide  whether 
an  order  or  decree  made  in  the  progress  of  a  cause  has  such 
an  o|)eration  that  it  so  affects  and  incorporates  itself  into  a 
later  decree  as  to  become  cognizable  by  this  court  when  the 
latter  has  been  placed  before  us  by  an  appellate  proceeding. 
But  an  order  which  simply  regulates  the  proceedings,  no 
matter  how  much  such  order  may  affect  the  conduct  of  the 
cause  or  the  rights  of  the  parties,  does  not  seem  to  be  em- 
braced within  this  field  of  uncertainty.  Such  orders  would 
manifestly  seem  to  belong  to  that  class  which  the  statute  re- 
quires shall  be  appealed,  if  at  all,  within  forty  days ;  and  to 
hold  that  such  orders  are. so  carried  into  the  subsequent  decree 
as  to  become  part  of  it,  and  appealable  with  it,  would  seem 
to  annul  this  statutory  restriction.  It  seems  to  me  the  proper 
rule  was  the  one  suggested  in  the  case  of  Terhune  v.  Colton^ 
1  Beaa.  318,  which  is  thus  stated  :  '^  That  when  the  final 
decree  involves  the  merits  of  the  case,  which  had  previously 
been  settled  by  an  interlocutory  order,  an  appeal  from  the 
final  decree,  properly  taken,  brings  the  whole  case  before  this 
court."  That  rule  appears  to  give  a  reasonable  effect  to  the 
requirement  of  the  statute  limiting  the  time  for  appeals  to 
interlocutory  orders,  and  at  the  same  time  permits  the  whole 
merits  of  the  case  to  come  up  to  this  court  after  a  final  hearing 
in  the  Court  of  Chancery.  The  operation  of  this  rule  is,  to 
shut  out  from  the  hearing  before  this  court,  in  the  present 
case,  all  question  as  to  the  equitable  legality  of  the  Chancel- 
lor's refusal  to  allow  the  defendant's  answer  to  be  amended. 
But,  although  the  defendant  was  not  permitted  to  amend 
his  answer  in  the  particular  in  question,  an  attempt  was  made 
by  him,  on  the  trial  before  the  Vice-Chancellor,  to  gain  the 
same  end  by  another  method.  He  first  insisted  that  the  com- 
plainant must  prove  its  corporate  existence,  and  its  capacity 
to  take  lands  by  way  of  mortgage  in  this  state;  and  that 
efibrt  failing,  be  offered  to  show  that  in  making  the  loan 
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upon  which  the  mortgage  rested,  the  complainant  acted  in 
violation  of  the  laws  of  New  York. 

It  will  be  observed  that  in  his  petition  of  appeal,  none  of 
these  objections  to  the  decree  are  particularly  assigned.    The 
complaint,  as  therein  stated,  is  in  general  form,  that  the  com- 
plainant's mortgage  is  held  to  be  a  valid  lien.     One  of  the 
grounds  of  exception  now  advanced  is,  that  the  Vice-Cban- 
cellor  would   not  admit  evidence  going  to  a  certain  point 
Such  generality  of  objection  would  scarcely  seem  to  be  a  com- 
pliance with  the  rule  of  this  court  requiring  the  '^  grounds  of 
appeal  "  to  be  stated.     The  purpose  of  this  provision  is  obvi- 
ously to  require  a  notice  to  the  opposite  party,  of  the  points 
in  the  proceeding  which  are  to  be  made  the  subject  of  com- 
plaint in  the  appellate  court,  and  an  indefinite  statement  of 
this  kind  will  certainly,  in  a  scant  measure,  effect  that  pur- 
pose.    It  will,  no  doubt,  often  happen  in  these  trials  before 
the  Vice-Chancel  lor,  and  which  are  such  entire  novelties  in 
the  equity  practice  in  this  state,  that  many  matters  will  arise 
to  which  exception  will  be  taken.     How  far  such  matters,  so 
called  in  question,  are  to  be  pointed  to  in  the  petition  of  ap- 
peal, it  will  be  for  the  practicers  in  the  court  to  consider,  and 
for  this  court,  in  the  future,  as  the  case  may  arise,  to  finally 
decide.     At  present,  it  is  sufficient  to  say  that  as  this  mode 
of  proceeding  in  this  particular  was  altogether  unsettled,  the 
objections  taken  in  the  respects  in  question,  will,  on  this  occa- 
sion, be  consiSered  by  the  court,  without  regard  to  this  point 
of  form. 

Looking,  then,  at  the  questions  raised  before  the  Vice- 
Chancellor,  I  think  none  of  them  are  to  be  resolved  in  favor 
of  the  defendant.  The  answer  did  not  put  the  complainant 
upon  proof,  either  of  its  existence  as  a  corporation,  or  as  to  its 
ability  to  make  the  loan  and  take  the  security  in  question. 
The  bill  set  up  a  mortgage  duly  executed  as  a  valid  lien  on 
the  mortgaged  premises.  The  answer  expressly  admitted  the 
making  of  this  mortgage,  of  such  date  and  of  "such  purport 
and  effect  "  as  was  set  forth  in  the  bill.  This  was  necessarily 
an  implied  admission  of  the  legal  existence  of  the  complain- 
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ant  and  its  capacity  to  stand  as  mortgagee.  The  requisition 
of  proof  of  the  corporate  existence  or  corporate  capacity  of  a 
party,  is  usually  a  useless  burthen,  not  to  be  imposed  unless 
from  the  stringency  of  peremptory  rules  of  pleading.  Such 
proof  will  not  be  exacted  unless  made  necessary  by  the  form 
of  the  answer.  This  was  the  rule  adopted  recently,  with  re- 
spect to  proceedings  at  law,  by  the  Supreme  Court  in  the  case 
of  the  Star  Brick  Company  v.  RiadalCy  7  T  room  229. 

It  also  seems  to  me  that  the  ruling  of  the  Vice-Chancel  I  or, 
touching  the  offer  of  the  defendant  to  prove  that  the  complain- 
ant, in  taking  the  mortgage  in  controversy,  was  acting  in  con- 
travention of  the  laws  of  New  York,  was  strictly  correct. 
Such  proof  was  not  admissible,  because  it  was  not  within  any 
issue  raised  in  the  case.  As  has  already  appeared,  the  answer, 
so  far  from  raising  up  any  question  on  this  point,  expressly 
admits  the  original  validity  and  legal  effect  of  this  instrument. 
It  is  not  necessary  to  refer  to  authorities  to  show  that  the 
proofs  must  be  confined  to  the  contentions  presented  by  the 
pleadings.  Unless  this  be  so,  such  pleadings  are  merely  idle 
forms.  Nor  is  there  anything  in  the  suggestion,  that  when  it 
appears  that  an  act  has  been  done  which  is  offensive  to  morals 
or  public  policy,  a  court  will,  ex  mero  motu,  refuse  to  aid 
in  its  execution.  The  answer  to  this  position  is,  that  such 
fact  does  not  appear  in  the  present  case,  and  cannot  be  made 
to  appear,  except  by  the  violation  of  established  modes  of  pro- 
cedure. If  it  had  come  out  on  the  part  of  the  complainant, 
that  in  taking  this  mortgage,  the  laws  of  New  York  were 
violated,  the  question  would  have  been  presented,  how  far 
this  court  would  have  helped  the  consummation  of  the  for- 
bidden act;  but  there  was  no  such  disclosure  on  that  side  of 
the  case,  and  when  the  defendant  sought  to  introduce  evidence 
to  that  effect,  he  was  properly  met  with  the  bar,  that  in  this 
endeavor  he  was  going  outside  of  the  issues. 

In   my    opinion,  the    decree   appealed    from   should   be 
affirmed,  with  costs. 

Decree  unanimously  affirmed. 
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Phelps,  api>ellant,  and  Mokrisojt  and  others,  respondents. 

1.  Under  the  statute  of  frauds  of  thb  state,  a  brma  fde  purchaser  acquir- 
ing either  a  legal  or  equitable  title  to  lands  from  a  grantee,  to  whom  the 
title  has  been  fraudulently  conveyed,  will  be  protected  against  a  judgment 
subsequently  obtained  against  the  fraudulent  grantor. 

2.  In  this  case  lands  were  conveyed  by  a  husband,  mediately  to  his  wife, 
in  fraud  of  his  creditor.  The  wife,  having  the  title,  agreed  to  sell  the 
lands  to,  and  received  the  consideration  from  a  bona  fide  purchaser,  bat  did 
not  make  a  valid  title ;  a  creditor  then  obtained  a  judgment  against  the 
husband  and  levied  on  the  landA.  Hddy  that  the  equitable  title  of  the 
purchaser  would  be  preferred  and  enforced  in  equity. 

3.  The  statute  of  frauds,  in  this  respect,  discussed  and  construed. 


The  opinion  of  the  Chancellor  is  reported  in  9  C.  E,  Grtt^ 
196. 

Mr,  Dixon,  for  appellant. 

J/r.  C.  Parker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

This  is  a  struggle  between  a  judgment  creditor  and  a  per- 
son holding  an  equitable  title  to  land,  derived  from  a  bona 
fide  purchaser  without  notice.  The  facts,  in  brief,  are  these; 
In  the  month  of  July,  1871,  the  complainant,  Edward  A. 
Phelps,  Jr.,  became  a  creditor  of  Daniel  A.  Morrison,  one  of 
the  defendants.  Morrison,  at  that  time,  was  the  owner  of 
the  premises  is  dispute,  which  were  certain  real  estate  in 
Jersey  City ;  and  being  desirous  of  securing  this  property 
against  the  risks  of  his  business,  conveyed  it,  through  the 
medium  of  a  third  party,  to  his  wife  in  fee.    Sabeeqaentlf 
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the  wife,  on  the  15th  of  April,  1872,  executed  a  contract  for 
the  sale  of  this  land,  to  one  Andrew  AUendorph,  and  thereby, 
for  the  consideration  of  $6500,  agreed  to  convey  it  to  him  in 
sixty  days;  and,  accordingly,  on  the  10th  of  June  following, 
she  made  conveyance,  in  compliance  with  her  agreement.  In 
this  conveyance  her  husband  did  not  join.  After  this  AUen- 
dorph conveyed  the  property  to  one  Bennett,  the  other  defend- 
ant; but  as  this  transfer  was  after  bill  filed  and  notice  of  lis 
pendens f  it  has  no  legal  effect  in  the  case. 

I  think  the  evidence  must  be  taken  to  show  conclusively 
that  AUendorph  purchased  in  good  faith,  and  paid  the  consid- 
eration money  when  he  got  his  conveyance,  and  that  there 
was  nothing  in  the  transaction,  or  in  the  state  of  the  title 
which  he  sought  to  acquire,  which  ought  to  have  excited  his 
suspicions  or  put  him  on  inquiry.  I  shall  assume,  therefore, 
in  applying  the  law  to  the  facts  of  the  case,  that  he  was  a 
bona  fide  purchaser,  without  notice  of  the  rights  of  the  com- 
plainant. 

On  the  day  of  the  execution  of  the  conveyance  just  men- 
tioned— that  is,  on  the  10th  of  June,  1872 — the  complainant 
obtained  a  judgment,  in  the  Supreme  Court  of  this  state, 
against  the  defendant,  Daniel  A.  Morrison.  And  it  is  now 
claimed  that,  even  on  the  assumption  that  the  purchase  by 
the  defendant  AUendorph  was  in  good  faith,  this  judgment 
constitutes  a  paramount  lien  on  the  property  in  question. 
The  groundwork  of  this  contention  is,  that  Daniel  A.  Mor- 
rison, being  in  debt  to  the  complainant,  made  a  voluntary 
transfer  of  the  title  to  the  premises  to  his  wife ;  that  the  legal 
title  is  still  iu  the  wife,  her  deed  being  invalid  on  account  of 
the  nonjoinder  of  her  husband  in  its  execution,  and  that,  con- 
sequently, AUendorph,  her  grantee,  acquired  nothing  but  a 
mere  equity,  which  cannot  prevail  against  the  legal  force  of 
the  judgment  against  the  husband. 

It  is  certain  that  most  of  the  propositions  embraced  in  this 
argumentative  series  are  indisputable.  The  conveyance  by 
the  husband  to  the  wife,  with  the  intent  to  place  the  land 
bqrond  the  hazard  of  his  business,  could  not  stand,  for  a  mo* 
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ment,  against  the  assaults  of  the  complainanty  he  be'mg  a 
creditor  at  the  time  of  such  arraugement.  Such  a  transaction 
iS;  in  law,  regarded  as  a  fraud,  and  the  conveyance  declared 
to  be  void  by  the  express  language  of  the  statute  for  the  pre- 
vention of  frauds  and  perjuries.  Such  a  title  could  have  been 
vacated  by  force  of  the  judgment  of  the  complainant,  either 
in  a  court  of  law  or  in  equity,  so  long  as  the  title,  legal  or 
equitable,  remained  in  the  wife,  she  being  looked  upon  as  a 
fraudulent  grantee.  In  the  absence  of  extraneous  conditions, 
the  complainant  in  the  present  case,  could  then  have  pro- 
ceeded under  his  judgment  against  the  husband,  to  sell  the 
land,  the  title  to  which  had  thus  been  attempted  to  be  trans- 
ferred to  the  wife,  and  the  purchaser  at  such  sale  would  have 
acquired  all  the  right  in  the  premises  which  had  been  vested 
in  the  husband  at  the  time  he  executed  the  forbidden  convev- 

• 

ance.  That  such  is  the  effect  of  the  statute,  has  been  often 
judicially  declared  in  this  state  and  elsewhere,  and,  therefore, 
requires  neither  elucidation  by  argument,  nor  authentication 
by  the  citation  of  authorities.  Nor  can  the  other  proposition 
above  stated,  be  considered  as  in  any  wise  a  debatable  ques- 
tion. The  present  statutory  law  of  this  state  does  not  permit, 
under  ordinary  circumstances,  a  married  woman  to  execute 
a  conveyance  of  her  lands,  unless  such  act  be  done  with  the 
co-operation  of  her  husband.  To  this  point,  therefore,  it  is 
entirely  clear  that  the  argument  of  the  counsel  of  the  com- 
plainant is  rested  on  solid  ground.  From  these  premises, 
indisputably  tenable,  the  corollary  is  drawn  that  the  legal 
propositions  just  referred  to  and  declared  to  be  correct,  remain 
intact,  and  continue  unaffected  by  the  fact  that  an  equitable 
fight  to  these  lands  passed  to  Allendorph,  he  having  pur- 
chased and  paid  his  money  in  good  faith.  The  point  thus 
presented  is  not  free  from  difficulty,  and  in  the  process  of  its 
solution  embraces  a  consideration  of  the  pertinent  principles  of 
equity,  as  modified  by  the  positive  rules  of  the  statutable  law 
of  the  state. 

Upon  the  usual  principles  of  equity,  as  adminiatered  in 
England  and  in  this  country,  no  one  can  doubt  that  the  lien 
of  a  judgment  at  lavr  u^u  lauds^  will  not  prevail  against  the 
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equity  of  a  purchaser,  who,  before  the  rendition  of  such  judg- 
ment, has,  in  good  faith  and  without  notice  of  anything  WTong 
in  the  affair,  paid  his  money.     Under  such  circumstances,  it 
has  often  been  declared  that  the  equitable  will  overcome  the 
legal  right.     The  reason  of  this  rule  was  stated  in  the  early 
case  of  Brace  v.  Duchess  of  3/arlborough,  2  P.  Wms.  491, 
and  has  been  many  times  reiterated,  and  was  to  the  effect  that 
there  was  a  higher  equity  in  favor  of  one  who  advances  his 
money,  by  way  of  purcliase  or  mortgage,  in  reliance  upon  a 
specific  piece  of  property,  than  there  is  on  the  part  of  a  gen- 
eral creditor  who  looks  for  his  security  to  the  entire  estate  of 
his  debtor  without  having  in  his  eye,  when  the  debt  is  in- 
curred, any  specific  part  of  it.     Whatever  may  be  thought 
of  the  validity  of  the  reason  thus  announced,  it  is  certain  that 
the  doctrine  founded  upon  it  is  established  by  a  long  line  of 
decisions  of  such  weight  and  authority  that  no  court  would 
deem  it  oi>en  to  discussion.      Many  of  the  adjudications  re- 
ferred  to   are  collected    in   the   American  annotations   ap- 
pended   to  the  case  of  Basset  v.  Noricoiihy,  in  2  Leading 
Cases  in  Equity^  2^^9^  ^^^>  {third  Am.  ed,)     The  proposition 
in  question  is  stated  in  this  learned  note  in  these  words  :  "  It 
is,  however,  well  settled  that  the  acquisition  of  such  a  lien, 
(that  is  a  lien  by  judgment,)  although  without  notice,  is  not 
to  be  regarded  in  the  light  of  a  purchase,  or  as  entitling  the 
creditor  to  a  preference  over  prior  equities  or  unrecorded  con- 
veyances."    The  case  of  Whitworth  v.  Gaugain^  3  Hare  416, 
is  also  strikingly  evincive  of  the  great  force  and  scope  of  the 
rule,  for  it  was  there  adjudged  that  an  equitable  mortgagee 
of  lands  was  entitled    in  equity   to  enforce   his  charge  in 
priority  to  a  creditor  of  the  mortgagor,  who,  without  notice  of 
the  equitable  mortgage,  had,  subsequently  thereto,  recovered 
judgment  against  the   mortgagor  and  obtained   actual  pos- 
session of  the  lands  by  writ  of  elegit  and  attornment  of  the 
tenants.     It  is  obvious  that  under  the  operation  of  this  rule, 
if  it  prevailed  in  its  full  vigor,  a  purchaser,  who  had  inno- 
cently paid  his  money,  relying  on  a  promise  that  the  land 
purchased  would  be  conveyed  to  him,  could  enforce  his  equi- 
VoL.  X.  2  m 
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table  right  to  such  land,  as  against  any  creditor  subsequently 
obtaining  a  judgment  lien  thereon  against  the  legal  owner. 
The  principle  of  the  rule  seems  to  be,  that  in  such  a  situation 
of  affairs,  a  court  of  equity  will  regard  the  title  as  vested  by 
the  agreement  in  the  purchaser,  on  the  ground  that  in  that 
tribunal,  whatever  in  conscience  has  been  agreed  to  be  done 
and  ought  to  have  been  done,  is  reganled  as  having  been 
actually  done.  On  such  a  theory,  of  course  there  would  be 
no  title  left  in  the  vendor  upon  which  the  subsequent  judg- 
ment against  him  could  operate. 

But  it  is  evident,  I  think,  that  this  equitable  rule  does  not 
prevail,  to  its  entire  extent,  in  this  state.  Its  efficacy  has 
been  very  sensibly  impaired,  and  its  operation  contracted 
within  narrow  bounds,  by  the  provisions  of  the  statutes  which 
give  a  preference  to  judgments  over  unrecorded  conveyances 
and  mortgages.  These  enactments,  by  necessary  implication, 
revoke,  in  a  great  degree,  the  rule  in  question,  for  it  would 
seem  quite  absurd  to  hold,  that  the  rights  of  a  purchaser 
having  taken  a  deed,  but  having  failed  to  record  it  within 
the  statutory  period,  shall  be  subordinate  to  the  subsequent 
judgment,  but  that  if  he  omits  to  take  a  conveyance,  his  equi- 
table title  will  be  paramount  to  such  l^al  lien.  Our  act 
relating  to  the  registration  of  mortgages,  enacts  that  a  mort- 
gage shall  '^  be  void  and  of  no  effect  against  a  subsequent 
judgment  creditor,"  unless  such  mortgage  shall  be  acknowl- 
edged or  proved,  and  recorded  or  lodged  for  that  purpose^ 
&c.,  "  at  or  before  the  time  of  entering  such  judgment ; "  and 
the  act  respecting  conveyances  contains  a  similar  regulation 
with  regard  to  such  instruments,  with  the  distinction  that  it 
gives  them  full  effect,  if  recorded  within  fifteen  days  "after 
the  time  of  signing,  sealing,  and  delivering  the  same.'"  In 
view  of  this  system,  it  is  obvious  that  the  rule  that  tlie  mere 
equitable  title  shall  prevail  over  the  lien  of  the  judgment 
creditor  subsequently  acquired,  must  be  considered  as,  in  the 
main,  abrogated.  The  legislative  declaration,  that  the  judg- 
ment shall  have  priority  over  thcf  equitable  right  of  the 
purchaser,  even  when  such  right  has  been  evidenoed  and 
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corroborated  by  the  transfer  of  the  legal  title,  must,  upon 
very  plain  grounds  of  right  reason,  have  the  effect  of  placing 
under  the  same  subjection,  the  mere  equity  of  the  purchaser 
which  is  unattended  by  a  conveyance.  The  plain  purpose  of 
the  statute  is  to  make,  in  the  absence  of  registration,  the  legal 
right  of  the  purchaser  subordinate  to  the  claim  of  the  judg- 
ment creditor  ;  and  as  such  legal  right  of  the  purchaser  com- 
prises and  wholly  absorbs  his  equitable  right,  it  follows,  as 
an  inevitable  conclusion,  that  the  latter  must  stand  in  the 
same  position  of  subordination.  I  have  no  doubt  that  this  is 
the  effect  of  these  statutes  upon  the  equitable  rule  under  con- 
sideration. And  this  is  the  construction  which  has  been  put 
in  other  jurisdictions  upon  statutes  tending  to  the  same  pur- 
pose. Among  cases  of  this  class,  the  following  are  illustra- 
tive decisions :  Davidson  v.  Cowen,  1  Deverenx  Eq,  474 ; 
Cofin  V.  Ray,  1  Mdc.  212 ;  Jaqxiea  v.  Weeksy  7  Watts  261  ; 
Semple  v.  Burd,  7  S.  <fr  R,  286. 

The  foregoing  examination  of  the  geneial  rule  in  question, 
as  enforced  in  courts  of  equity,  through  the  change  impressed 
npon  it  by  the  statutes  of  this  state,  leads  us  to  this  result : 
that  if  the  judgment  of  the  complainant  is  a  lien  at  law,  as  is 
claimed,  upon  the  premises  involved  in  the  controversy,  such 
lien  cannot  be  divested  by  the  naked  equitable  right  of  the 
defendant,  Allendorph.  This  will  be  at  once  evident,  when 
it  is  remembered  that  such  result  would  not  have  followed  if 
this  defendant  had  taken  an  actual  legal  conveyance,  and  had 
omitted  to  comply  with  the  requisition  of  the  statute  exacting 
the  recording  of  such  conveyance.  This  seems  to  me  so  plain, 
that  the  only  matter  for  consideration  which  appears  at  this 
point  to  arise,  is,  whether  this  judgment,  under  the  force  of 
the  circumstances  presented,  has  any  effect,  so  as  to  lay  a  legal 
lien  upon  this  land. 

I  have  already  stated  that  the  judgment  is  against  the 
husband,  and  that  the  legal  title  to  the  property  is  now  in  his 
wife,  as  bis  fraudulent  grantee.  If  the  case  stopped  at  this 
j^xniy  there  would  be  do  question  with  respect  to  the  lien  of 
the  judgment.     It  would  clearly  bind  the  land  so  that  it  could 
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be  sold  under  it.  But  this  effect  does  not  proceed  from  the 
principles  of  the  common  law,  for,  under  that  system,  the  title 
being  out  of  the  judgment  debtor  could  not  be  reached  in 
the  hands  of  his  grantee,  except  by  proceedings  in  equity. 
That  the  judgment  against  a  debtor  can  be  levied  against 
lands  aliened  by  him  in  fraud  of  his  creditors  prior  to  the 
rendition  of  such  judgment,  is  an  effect  due  exclusively  to 
the  operation  of  the  second  section  of  the  statute  for  the  pre- 
vention of  frauds,  which  declares  that  every  such  conveyance 
shall  "  be  clearly  and  utterly  void,  frustrate,  and  of  no  effect." 
The  statute  annulling  the  transfer  of  the  title,  the  judgment 
becomes  attached  to  the  land  as  completely  as  though  the 
fraudulent  conveyance  had  not  been  made.  Does  this  statu- 
tory  rescission  of  the  fraudulent  conveyance  occur  in  the 
present  ease  ? 

My  consideration  of  the  subject  has  led  me  to  the  conclu- 
sion that  it  does  not.  I  think,  as  between  the  complainant, 
the  judgment  creditor,  and  Allendorph,  the  equitable  pur- 
chaser from  the  fraudulent  grantee,  the  section  of  the  statute 
just  referred  to  is  wholly  inoperative.  By  the  sixth  section 
of  the  act,  the  rights  of  the  bona  fide  purchaser  -are  pro- 
tected and  preserved  by  being  withdrawn  wholly  from  the 
statutory  operation.  This  clause,  in  substance,  declares 
that  the  act  shall  not  extend  to,  or  be  construed  so  as  to 
impeach  or  make  void,  any  conveyance  made  upon  good 
consideration,  and  bona  fide,  to  any  person  without  notice  or 
knowledge  of  the  fraud  tainting  the  transaction.  This  lan- 
guage is  very  comprehensive,  and  appears  to  embrace  the 
equitable  transfer  to  the  defendant,  Allendorph,  from  the 
wife  of  the  judgment  debtor.  It  is  true,  that  in  construing  a 
similar  provision  in  the  statute  law  of  New  York,  Chancellor 
Kent,  in  the  case  of  Roberts  v.  Anderson,  3  Johns.  Ch,  R.  371, 
was  of  opinion  that  the  clause  under  consideration  did  not 
protect  a  purchaser  from  the  fraudulent  grantee,  but  only 
such  purchaser  when  he  derived  title  directly  from  the  fraud- 
ulent debtor  himself.  But  this  judgment  was  afterwards 
reversed  in  the  Court  of  Errors,  and  a  contrary  oonstruction 
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was  established.  In  this  latter  court,  the  opinion  expressed 
by  Chief  Justice  Spencer,  is  characterized  by  nice  discrimina- 
tion and  accurate  reasoning,  and  places  the  subject  on  highly 
practical  grounds ;  the  inference  that  he  draws  being  that  the 
provision  validates  the  title  of  the  bona  fide  purchaser,  whether 
such  title  has  been  taken  immediately  from  the  fraudulent 
debtor  or  more  remotely  from  the  grantee  of  such  debtor. 
And  this  interpretation  seems  to  me  wholly  consistent  with 
both  the  spirit  and  language  of  the  section  construed.  The 
terms  used  are  general,  and  no  reason  appears  why  the  design 
of  the  law  maker  should  not  be  held  to  comprehend  the  class 
of  affairs  to  which  the  present  case  belongs.  Why  should 
not  the  6ona ^c?€  purchaser  in  the  second  degree  in  the  line  of 
conveyance  from  the  debtor  be  protected,  as  well  as  the  pur- 
chaser who  stands  in  the  first  degree  ?  The  contention  of 
Chancellor  Kent,  in  the  case  just  cited,  that  inasmuch  as  the 
second  section  of  the  act  pronounces  the  fraudulent  convey- 
ance to  be  actually  void,  and  that  consequently  no  title  passes 
to  the  grantee  of  the  debtor,  and  that  on  this  account  he  can 
transmit  none,  is  manifestly  fallacious,  because  the  section  re- 
ferred to  dees  not  have  the  effect  attributed  to  it.  That 
section,  taken  in  connection  with  section  sixth,  does  not  de- 
clare the  fraudulent  conveyance  frustrate  in  all  cases  ;  but  on 
the  contrary,  permits  it  to  stand  good  in  all  respects,  in  favor 
of  a  bona  fide  purchaser.  I  think,  under  a  reasonable  con- 
struction, this  was  the  effect  of  the  clause  in  question  as  it 
stood  originally  on  the  English  statute  book,  but  that,  at  all 
events,  such  must  be  the  reading  of  our  own  act.  Our 
statute  was  framed  by  Judge  Paterson,  and  that  part  which 
relates  to  fraudulent  conveyances  is  mainly  composed  of  the 
statutes  of  13th  and  27th  Elizabeth.  Each  of  these  original 
acts  has  a  proviso  annexed  to  it,  and  these  provisos  are  con- 
solidated into  the  sixth  section  of  the  New  Jersey  statute. 
The  first  statute,  being  the  13th  of  Elizabeth,  was  designed 
to  protect  creditors  against  fraudulent  conveyances  ;  the  latter 
statute,  the  27th  of  Elizabeth,  to  protect  purchasers  against 
similar  frauds.     The  former  act,  with  respect  to  the  question 
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ia  hand,  does  not  appear  to  have  been  construed  by  the 
English  courte ;  but  in  that  country  the  law  is  settled,  that 
by  force  of  the  latter  act  an  innocent  purchaser  for  a  valuable 
consideration,  from  a  fraudulent  grantee,  will  be  preferred  to 
a  subsequent  purchaser  from  the  grautor.  This  being  the 
legal  interpretation  of  the  one  statute,  I  have  failed  to  see  why 
the  other  is  not  to  be  read  in  the  same  sense.  The  language 
of  the  clauses  in  the  two  acts  which  annul  the  fraudulent  con- 
veyance, is  identical ;  and  the  only  difference  on  this  subject, 
between  the  acts,  seems  to  be  in  the  terms  of  the  provisos 
creating  an  exception  in  favor  of  bona  fide  purchasers.  It 
would  seem,  therefore,  that  if  the  statutes  can  be  construed 
differently,  such  discrimination  must  arise  from  the  variation 
in  the  language  of  these  provisos.  But  the  reason  for  dis- 
crimination does  not  exist  in  the  interpretation  of  our  own 
act,  because  the  provisos  are  blended,  the  more  comprehensive 
terms  being  retained.  My  conclusion,  consequently,  is  that 
already  stated,  that  the  statute  for  the  prevention  of  frauds 
does  not  operate  so  as  to  annul  or  affect  the  title  of  the  fraud- 
ulent grantee  as  against  a  bona  fide  purcliaser  from  sach 
grantee,  and  that  a  purchaser  is  within  the  immunity  of  the 
act  if  he  has  acquired  either  a  legal  or  equitable  title,  and  that 
under  such  conditions,  a  judgment  against  the  debtor  will  not 
be  a  lien  on  the  land  conveved.  It  is  well  to  remark,  that  if 
a  sale  should  take  place  under  such  judgment,  a  purchaser  at 
such  sale,  without  notice  of  equities  existing  in  favor  of  par- 
ties disconnected  with  the  fraudulent  transaction,  would  stand, 
from  manifest  considerations,  upon  a  different  ground  from 
that  occupied  by  a  judgment  creditor.  The  present  decree  is 
right  in  holding  that  the  title  transmitted  to  AUendorph 
was  not  affected  by  the  judgment  in  question. 

The  next  objection  arises  out  of  that  part  of  the  decree 
which  converts  the  equitable  title  to  the  fee,  residing  in  the 
defendant,  AUendorph,  into  a  mortgage,  and  charging  it  as  a 
lien  upon  the  land  in  priority  to  the  judgment  of  the  com- 
plainant. 

It  is  insisted  that,  under  the  bill  and  pleadings  in  this  case, 
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there  is  no  warrant  in  the  practice  of  courts  of  equity  for  such 
a  decree  charging  the  property,  by  way  of  mortgage,  with  the 
amount  of  money  paid  by  AUendorph.  I  have  been  unable  to 
find  any  precedent,  nor  do  I  know  of  any  principle,  which 
would  seem  to  justify  a  decree  of  this  character.  •  This  defend- 
ant, AUendorph,  is  adjudged  to  be  a  bona  fide  purchaser;  by 
what  course  of  reasoning  is  it,  then,  that  he  is  to  be  converted 
into  a  mortgagee  ?  If  he  had  bought  the  land  in  good  faith, 
and  it  is  not  afiec^ted  by  the  judgment  of  the  complainant,  I 
do  not  see  how  it,  or  any  part  of  it,  is  to  be  withheld  from 
him.  Suppose  the  land  should  not  bring  the  amount  paid, 
is  the  wife,  from  whom  he  derives  title,  to  be  charged  with 
the  deficiency,  or  is  this  defendant  to  lose  it  ?  The  wife  is  a 
mere  voluntary  grantee,  and  is  guilty,  not  of  a  moral,  but 
merely  of  a  legal  fraud ;  and  it  certainly  may  operate  as  a 
great  injustice  to  her  if  the  sale  which  she  has  made  can  be 
broken  up,  and  the  transaction  turned  into  a  loan  to  be 
secured  on  the  land.  The  difiSculty  in  considering  the  Bale 
and  transfer  of  title  good  for  some  purposes,  and  to  alter  its 
essential  character  for  other  purposes,  seems  to  be  insuperable. 
The  decision  in  Pentz  v.  Simonsoriy  2  Beas.  232,  rests  upon 
correct  principles,  but  it  bears  no  analogy  to  the  present  case. 
There  the  bill  was  against  the  wife  to  compel  her  to  execute 
a  conveyance  according  to  the  agreement,  she  having  received 
payment,  in  part,  of  the  consideration  money.  The  married 
woman  refused  to  comply  with  her  agreement,  and  the  court 
decided  that  she  could  not  be  compelled  to  do  so,  but  charged 
her  separate  estate  with  the  moneys  received.  Would  the 
court  have  done  this  if  the  married  woman  had  insisted  on 
her  bargain,  and  had  been  willing  to  carry  it  into  efifect? 
And  yet,  this  is  what  the  married  defendant  in  the  present 
case  does.  In  the  reported  case  the  court  refused  the  com- 
plainant the  benefit  of  his  agreement  to  purchase  because  it 
had  no  power  to  enforce  it;  in  the  present  case  the  court  can 
enforce  the  agreement.  It  seems  to  me  clear  that  the  cases 
do  not,  in  principle,  even  approach  each  other. 

3ut  still,  although  I  am  constrained  to  think  the  decree 
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in  this  particular  erroneous,  it  does  not  seem  to  me  that  the 
complainant  is  in  a  position  to  call  it  in  question.  It  does 
not  appear,  nor  is  it  to  be  inferred,  that  he  is  injured  by  the 
error.  Indeed,  it  looks  as  though,  of  necessity,  it  most 
redound  to  his  benefit.  If  the  decree  had  given  the  premises  in 
fee  to  the  defendant,  Allendorph,  they  would  at  once  have  been 
placed  out  of  the  reach  of  the  complainant ;  as  it  is,  his  judg- 
ment remains  as  the  second  encumbrance  upon  them.  Xor 
do  I  think  that  the  complainant  can  rightfully  ask,  in  order 
to  the  validation  of  this  decree  against  him,  that  a  cross-bill 
shall  be  filed.  Such  an  objectiou,  it  is  probable,  might  have 
been  successfully  urged  in  behalf  of  Mrs.  Morrison,  but  the 
complainant  has  prayed  for  a  sale  of  the  premises,  and  the 
Chancellor,  of  necessity,  must  adjust  the  order  of  the  encum- 
brances upon  it.  Under  the  statute,  no  person  but  a  party 
aggrieved  by  the  decree  can  appeal  from  it  to  this  court,  and 
in  neither  of  the  matters  specified  does  the  complaiuant  stand 
in  that  situation. 

Upon  the  whole  case,  therefore,  I  am  of  opinion  that  the 
decree  appealed  from  should  be  affirmed,  with  costs. 

Decree  affirmed  by  the  following  vote: 

For  affirmance — Beasley,  C.  J.,  Dai.rimple,  Depue, 
Green,  Lilly,  Scupder,  Woodhull.     7. 

For  reversal — Bedle. 


CxVLAME,  appellant,  and  Calame,  respondent. 

1.  Under  the  statute  of  this  state,  alimony  cannot  be  given  in  a  gross  sura, 
nor  in  a  portion  of  the  real  estate  of  the  husband. 

2.  An  agreement  in  writing,  made  by  a  husband  who  had  deserted  his 
wife,  to  give  her  certain  land  and  money,  in  lieu  of  all  her  claim  upoa 
him  for  maintenance,  tlie  offer  having  been  accepted  by  the  wife,  will,  on 
a  divorce  being  gninted,  be  enforced  in  equity. 
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This  was  an  appeal  from  a  decree  made  in  accordance  with 
the  opinion  of  the  Vice-Chancellor,  reported  in  9  C.  E. 
Green  441. 

3Ir.  Stone f  for  appellant. 

Mr,  Coult,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  bill  was  brought  in  this  case  by  the  wife  for  a  divorce 
from  her  husband^  on  the  ground  of  his  adultery.  The  fact 
of  the  defendant's  guilt  being  fully  proved,  no  question  has 
been  raised  in  this  court  on  that  point.  The  argument  was 
confined  to  an  examination  of  the  principle  on  which  alimony 
has  beer^  settled.  The  Vice-Chancellor,  who  sat  in  this  case 
in  the  Court  of  Chancery,  assigned  to  the  wife  in  this  respect, 
a  certain  part  of  the  real  estate  of  the  husband  in  fiee,  and  a 
specified  sum  of  money  in  gross.  This  course  was  taken,  as 
it  was  deemed  to  be  in  pursuance  of  the  powers  conferred  by 
the  ninth  section  of  the  act  concerning  divorces.  {Nix. 
Dig.  247.) 

After  a  careful  consideration  of  the  subject,  I  find  myself 
unable  to  concur  in  this  construction.  This  is  an  old  law ;. 
it  has  been,  in  its  present  form,  on  the  statute  books  for  over 
fifty  years,  and  it  has  never  before  received  this  interpreta- 
tion. During  this  long  period,  although  many  cases  must 
have  arisen  in  which  the  power  now  claimed  would  have  been 
highly  useful,  the  practice  has  been  entirely  settled,  the  un>- 
form  course  being  to  give  the  wife  an  allowance  of  money  in 
periodical  installments.  This  fact  seems  to  me  to  show,  very 
strongly,  what  the  sense  of  the  profession  and  of  the  bencb 
has  been  on  this  subject.  And  I  think  the  language  and 
entire  frame  of  the  section  has  produced  this  generally  pre- 
vailing opinion.  Its  language  is  this  :  "  When  a  divorce 
shall  be  decreed,  it  shall  and  may  be  lawful  for  the  Court  of 
Chancery  to  take  such  order  touching  the  alimony  and  main- 
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tenanoe  of  the  wife^  and  also  touching  the  care  and  mainte- 
nance of  the  children,  or  any  of  them,  by  the  said  husband, 
as  from  the  circumstances  of  the  parties  and  the  nature  of  the 
case,  shall  be  fit,  reasonable,  and  just."  Now,  the  terms  ali- 
mony and  maintenance,  are  emphatically  technical  words, 
having  for  ages  borne  a  fixed  and  established  meaning,  and 
they  never  have  been  held  to  comprise,  within  their  legitimate 
signification,  an  allowance  of  a  portion  of  the  husband's  estate 
in  fee.  It  is  not  pretended  that  there  is  any  expression  in 
this  law  which  tends  to  show  that  these  words  have  been  used 
in  a  different  sense  from  that  which,  as  terms  of  art,  they 
carry  with  them  ;  and  such  being  the  case,  it  seems  to  me 
that,  upon  general  principles,  they  must  be  held  to  embody 
simply  their  technical  signification.  Nor  do  I  find  any  part  of 
the  context  of  this  act  which  lends  a  wider  meaning  to  them. 
It  is  urged  that  an  inference  on  this  side  may  be  drawn  from 
the  fact  that,  as  the  wife,  by  the  divorce,  will  be  cut  off  from 
her  claim  to  dower,  it  must  have  been  the  intention  that  some 
part  of  her  husband's  real  estate  should  be  allotted  to  her. 
It  is  not  necessary  to  express  any  opinion  on  the  question 
whether  a  decree  for  divorce  a  vinculo  matrimnniiy  will  have 
the  effect,  in  this  state,  which  is  assumed  in  this  contention. 
The  point  was  settled  the  other  way,  in  a  ease  receiving  great 
consideration  from  the  Court  of  Appeals  in  New  York,  the 
statute  of  that  state  being,  perhaps,  not  substantially  variant 
from  our  own.  Wait  v.  Wait,  4  ComsL  95.  But,  on  the 
assumption  of  such  deprivation,  what  follows?  not,  as  I  think, 
that,  in  hostility  to  the  terms  which  have  been  used,  a  por- 
tion of  the  real  property  is  to  be  given  to  the  wife,  but  that 
her  loss,  in  this  respect,  may  have  the  effect  of  increasing  the 
amount  of  her  alimony.  Thus  justice  can  be  done  without 
forcing  the  terms  from  their  technical  import.  Nor  can  I 
perceive  the  force  of  the  argument  that,  as  these  terms  have 
acquired  their  meaning  from  having  been  applied  to  divorces 
from  bed  and  board,  they  should  have  a  wider  scope  when 
applied  to  divorces  from  the  bond  of  matrimony.  How  is  a 
change  of  meaning  to  be  implied,  when  the  language  undei^ 
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Stood  technically,  is  certainly  not  inapt  when  used  in  either 
connection  ?  We  may  think  that  it  is  advisable  to  give  the 
wife,  when  divorced  absolutely,  a  part  of  the  land,  but  may 
not  the  legislature  have  thought  otherwise  ?  And,  unless  we 
can  say  that  such  a  purpose  is  highly  improbable,  it  does  not 
seem  to  be  within  the  legitimate  scope  of  construction  to  reject 
the  long  established  meaning  of  the  words  of  the  act.  Besides, 
by  attempting  to  do  so,  we  are  led  into  this  incongruity,  that, 
in  order  to  stretch  the  meaning  of  the  words  in  question,  in 
their  application  to  general  divorces,  we  must  also  stretch  it 
with  respect  to  limited  divorces.  The  clause  under  conside- 
ration relates  to  both  kinds  of  divorces,  so  that,  if  land  can 
be  awarded  as  alimony  where  there  is  a  divorce  from  the  bond 
of  matrimony,  it  can  where  there  is  a  mere  separation  from 
bed  and  board.  This  result  alone  would  seem  to  be  suflScient 
to  demonstrate  the  inadmissibility  of  the  interpretation  in 
question.  In  aid  of  this  view,  I  will,  in  conclusion,  jwint  to 
the  fact,  that  the  modes  appointed  by  the  act  to  enforce  the 
payment  of  the  alimony,  such  as  requiring  security  from  the 
husband,  and  authorizing  the  sequestration  of  his  personal 
estate,  and  the  rents  and  profits  of  his  real  estate^  appear  to 
stand  in  opposition  to  the  idea  that  a  part  of  the  land  itself 
can  be  set  apart  for  the  wife.  In  fine,  as  the  legislative  lan- 
guage, putting  upon  it  its  well  settled  meaning,  will  not  lead 
to  any  absurd  or  unreasonable  result,  in  my. opinion  the 
section  must  be  held  to  import  that,  where  an  allowance  is 
made  under  its  authority,  such  allowance  must  be  alimony — 
that  is,  money  payments  of  the  character  of  an  annuity. 

But  notwithstanding  these  views,  I  think  the  decree  is 
right  and  should  be  sustained.  It  appears  in  the  case,  that 
after  the  husband  had  deserted  his  wife  and  while  he  was 
living  in  a  state  of  adultery,  he  offered,  in  writing,  to  turn 
over  to  the  wife  the  land  in  question,  and  to  pay  to  her  the 
sum  of  money  which  the  decree  awards  to  her.  The  wife 
accepted,  in  writing,  this  offer.  The  bill  sets  up  this  arrange- 
ment and  asks  that  it  be  carried  into  execution.  Why  should 
Dot  this  be  done  ?    It  is  true  that  according  to  the  course  of 
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English  equity,  the  court  cannot  enforce  an  agreement  of  the 
husband  and  wife  to  live  apart,  but  it  is  equally  true,  and  is 
established  by  an  unbroken  current  of  authorities,  that  such 
court  will  enforce  such  agreement,  a  trustee  being  a  party  to 
it,  for  the  payment  of  separate  maintenance,  according  to  its 
stipulations.  Sir  William  Grant,  in  the  case  of  WorraU  v. 
Jacob,  3  Mer.  268,  adverts  to  the  singularity  that  while  the 
court  refuses  to  carry  the  articles  into  effect  with  respect  to 
the  separation,  it  will  nevertheless  put  in  force  the  accessorial 
agreement  for  the  support  of  the  wife.  But,  however  incon- 
gruous the  practice  may  be,  as  I  have  said,  it  is  absolutely 
settled  and  indisputable.  2  Roper  284.  In  the  case  o( Emery 
V.  Neighbour,  2  Hoist.  R.  144,  the  doctrine  is  referred  to  as  the 
admitted  law.  If,  therefore,  in  the  present  case,  a  trustee 
had  been  a  party  to  this  agreement,  the  equitable  validity  of 
it  could  not  have  been  drawn  in  question.  The  inquiry 
therefore  presented  is,  as  to  the  effect  of  this  contract  made 
directly  between  husband  and  wife.  Undoubtedly  the  gen- 
eral rule  is  clear,  that  at  common  law  a  contract  made  between 
married  persons  will  not  be  binding  either  in  equity  or  in  a 
court  of  law.  Thus  in  Coke  Litf.,  3  a,  it  is  said  a  husband 
cannot  make  a  grant  or  conveyance  directly  to  his  wife  during 
coverture.  And  there  are  many  decisions  in  which  Chan- 
cellors have  declared  that  they  could  not  lend  assistance  to 
such  deeds  or  to  kindred  acts.  But  this  rule,  although  of 
great  prevalence,  was  not  absolutely  inflexible,  for  on  some 
occasions  it  would  bend  in  favor  of  equities.  There  are  many 
cases  exemplifying  this  deviation.  In  Lucas  v.  Lucas,  1 
Atk,  270,  Lord  Hardwicke  refers  to  several  instances  of  gifts 
between  husband  and  wife  which  had  been  supported,  and  the 
doctrine  was  signally  enforced  by  Lord  Eldon,  in  the  case  of 
Lady  uirundell  v.  Phipps,  10  Ves,  146.  But  for  present 
purposes,  the  most  important  case  of  this  class,  inasmuch  as 
the  principle  on  which  it  is  decided  bears  a  close  analogy  to 
the  case  under  consideration,  is  that  of  Shepard  v.  Shepard,  7 
Johns,  Ch.  57.  A  convevance  of  certain  lands  had  been  made 
by  the  husband  immediately  to  the  wife,  and  Chancellor 
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Kent  pronounced  in  favor  of  the  validity  of  the  gift,  on  the 
ground  that  its  purpose  was  to  make  a  provision  for  the  wife. 
Nor  are  tlie  books  destitute  of  authorities  directly  in  point. 
Head  V.  Heady  3  Atk.  547,  is  of  this  character.  The  facts 
were  these.  The  husband  wrote  to  the  father  of  the  wife  that 
he  was  willing  to  pay  for  the  support  of  the  wife  a  certain 
annual  sum,  so  long  as  they  should  live  apart,  and  the  agree- 
ment for  the  support  was  enforced  by  Lord  Ilardwicke. 
3fore  v.  Freemaiiy  Bunbun/  205,  and  Gidh  v.  Guihy  3  Bra. 
C.  C.  614,  are  to  the  same  purpose;  and  in  McKeixnan  v. 
Phillips,  G  Wharton  572,  a  decision  was  made,  resting  on  the 
same  basis.  In  the  case  of  Frampton  v.  Frampton,  4  Bear. 
294,  Lord  Langdale  alludes  to  this  subject,  and  thus  expresses 
his  views:  "But  the  cases  of  Fitzer  v.  Fitzer,  2  Aik,  512, 
and  Cooke  v.  Wiggins,  10  Ves,  191,  have  not  been  overruled, 
and  I  am  not  aware  that  it  has  ever  been  decided,  and  no 
case  has  been  adduced  to  show,  that  without  the  intervention 
and  covenant  of  a  trustee,  the  husband  may  not  voluntarily 
execute  a  deed,  or  create  a  trust  in  favor  of  his  wife,  and  that 
such  deeil  or  trust  may  not  be  binding  as  against  him,  even  if 
the  benefit  of  that  deed  or  trust  be  made  dependent  upon  an 
existing  or  continuing  separation,  which  was  the  principal, 
if  not  only  inducement,  for  the  whole  arrangement.''  I  am 
aware  that  in  the  English  courts  the  case  of  Guth  r.  Guth, 
just  cited,  has  been  incidentally  criticised,  but  I  do  not  find 
that  it  has  been  overruled,  and  the  criticism  in  question  seems 
to  arise  out  of  the  difficulty  of  regarding  as  enforceable,  in 
the  courts  of  that  country,  these  contracts  for  maintenance  in 
the  absence  of  a  trustee,  from  the  circumstance  that  the 
grounds  of  the  separation  cannot  be  looked  into,  nor  the  agree- 
ment to  separate  be  approved,  inasmuch  as  cognizance  over 
such  matters  resides  in  the  ecclesiastical  courts.  But  no  such 
obstacle  impedes  the  course  of  equity  in  this  state,  as,  in  this 
class  of  cases,  the  power  to  pass  upon  the  propriety  of  the 
separation  and  on  the  validity  of  the  agreement  for  main- 
tenance, is  possessed  by  the  same  court,  and  can  be  regulated 
in  the  same  decree. 
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Upon  this  branch  of  the  case,  then,  my  deduction  from 
these  principles  and  decisions  is,  that  it  was  within  the  com- 
petency of  equity  to  enforce,  as  a  part  of  the  decree  of  divorce, 
the  agreement  made,  in  lieu  of  alimony,  between  the  com- 
plainant and  defendant.  I  do  not  mean,  however,  that  every 
agreement  which  is  thus  made  will  be  supported.  The  coart 
should  undoubtedly  look  into  these  arrangements  and  their 
surroundings;  but,  when  it  appears  that  the  separation  of  the 
wife,  forming  the  groundwork  of  the  agreement,  was  justifi- 
able, and  the  provision  is  suitable,  to  this  extent  it  is,  in  mj 
judgment,  safe  to  say  that  the  contract  should  be  upheld. 
These  conditions  being  present  in  this  case,  I  shall  vote  to 
affirm  this  decree,  with  costs. 

Decree  unanimously  affirmed. 


LouNSBERY,  appellant,  and  Locander,  respondent. 

1.  In  every  contract  for  the  sale  of  landg,  an  agreement  is  implied  to 
make  good  title,  unless  that  liability  is  expressly  excluded.  The  estate 
which  the  purchaser  bargained  for,  whether  in  fee  simple,  or  for  a  lesser 
interest,  will  be  ascertained  from  the  terms  of  the  agreement,  or  if  the 
agreement  be  silent  in  that  respect,  from  the  circumstances  attending  the 
transaction.  For  such  estate,  whatever  it  may  be,  the  purchaser  has  » 
right  to  a  good  title,  unless  he  has  expressly  assumed  the  risk  of  the  title, 
or  agreed  to  take  such  title  as  the  vendor  is  able  to  give. 

2.  The  vendor  will  not,  either  at  law  or  in  equity,  be  deemed  to  have 
complied  with  his  contract  by  tendering  a  conveyance  in  legal  form  with 
such  covenants  (if  any)  as  were  stipulated  for  in  the  agreement,  if,  in  fact, 
he  has  not  the  title  which  he  contracted  to  sell. 

3.  As  a  general  rule,  an  agreement  to  convey,  means  a  conveyance  in 
fee,  unless  it  appears  that  the  parties  intended  to  contract  on  the  baab  of  a 
lesser  estate. 

4.  A  stipulation  that  a  party  shall  have  the  privilege  of  purchasing,  is 
equivalent  to  an  agreement  to  convey,  and  will  entitle  him  to  a  convejance 
at  least,  of  all  the  estate  the  other  party  had  at  the  time  of  the  contract 

5.  The  legal  effect  of  an  agreement  made  by  a  grantee  with  the  grsntor, 
executed  after  the  conveyaxice,  but  which  was,  in  fact^  part  of  the  oripoii 


NOVEMBER  TERM,  1874.  555 


Lounsberv  r.  Locander. 


arrangement  under  which  the  conveyance  wnti  made,  that  the  grantor 
should  liave  the  refusal  of  a  Bpeciiied  part  of  tlie  premises  conveyeil,  at  the 
winie  rate  per  acre  that  he  received  for  the  whole,  in  a  suit  to  enforce  such 
agreement  by  the  grantor,  is  that  of  a  contract  to  reconvey  the  same  title  to 
the  premises  as  the  grantee  acquired  under  his  deed,  free  from  any  charges 
or  encumbrances  to  which  the  same  may  have  been  subjected  by  such 
grantee  whilst  he  was  owner. 

6.  Under  a  contract  to  convey,  equity  will  not  compel   the  vendor  to 
enter  into  anv  covenants  for  title,  where  no  defect  in  the  title  is  disclosed 
in  the  absence  of  any  stipulation  that  the  purchaser  shall  have  a  convey- 
ance with  such  covenants. 

7.  The  general  doctrine  in  equity  is,  that  a  purchaser,  on  a  bill  for 
.«})eciiic  performance  filed  by  the  vendor,  will  not  be  compelled  to  accept 
c()m|>ensation  or  indemnity;  and  that  on  a  bill  by  the  purchaser,  a  vendor 
will  be  recjuired  to  allow  compensation,  in  case  he  is  able  to  make  title  for 
a  part,  but  not  for  the  whole,  if  the  purchaser  consents  to  accept  part  per- 
formance with  such  compensation. 

8.  But  a  court  of  equity  will  not  compel  the  vendor  to  give  indemnity 
except  under  extraordinary  circumstances,  or  decree  a  covenant  of  indem- 
nity against  him,  unless  the  parties  have  contracted  for  it. 


This  was  an  appeal  from  a  decree  made  in  aoeordance  with, 
the   opinion  of  the  Viee-Chancellor,  reported   in  9  C   ^ 
Green  418. 

Jfr,  English  and  Mr,  Williamson,  for  appellant. 

Mr,  Blake,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J. 

The  bill  in  this  case  was  filed  for  the  specific  performance* 
of  a  contract  to  convey  lands.  The  Chancellor,  on  the 
advisory  opinion  of  the  Vice-Chancellor,  signed  a  decree,, 
directing  a  conveyance  on  the  conditions  mentioned  in  the 
contract.  This  result  was,  in  all  respects,  so  manifestly  right, 
that  after  the  opening  by  the  appellant's  counsel,  this  court 
refused  to  hear  further  argument  on  that  point 

The  only  point  on  which  we  thought  it  necessary  to  hear* 
counsel,  was  with  respect  to  the  form  of  the  decree. 
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The  complainant  and  one  Charlotte  H.  Staples,  were  the 
owners  of  a  tract  of  land  in  the  county  of  Union,  known  a? 
the  Pierson  Farm,  and  containing  about  fifty  acres,  which,  by 
a  deed  bearing  date  on  the  13th  of  September,  1866,  they 
conveyed  to  the  defendant. 

An  agreement  was  entered  into  between  the  complainant 
and  the  defendant,  which  bears  date  on  the  16th  of  April, 
1867,  whereby,  for  an  adequate  consideration,  it  was  agreed 
that  the  complainant  should  have  the  refusal,  for  a  specified 
time,  of  a  five  acre  lot  of  the  Pierson  Farm  in  Cranford,Xew 
Jersey,  at  the  bend  of  the  Rahway  river,  at  the  rate  of  two 
hundred  dollars  per  acre  ;  interest,  taxes  and  expenses  added. 
The  agreement  is  set  out  in  full  in  the  opinion  of  the  Vice- 
Chancel  lor. 

The  prayer  of  the  bill  is,  that  the  defendant  be  decreed  to 
sell  and  convey  the  premises  unto  the  complainant  **  by  a 
good  and  sufiScient  deed  of  conveyance,  containing  the  several 
full  covenants  and  warranty  for  the  conveying  and  a^nring 
of  a  perfect  title  in  fee  simple,  free  from  all  encumbrances." 
The  decree  signed  is  in  conformity  with  the  prayer  of  the  bill. 

The  inquiry  whether  this  decree  is  proper  in  form,  is  inde- 
pendent of  the  question  as  to  the  nature  of  the  title  the  com- 
plainant has  a  right  to  under  the  agreement  for  purchase. 

In  every  contract  for  the  sale  of  lands,  an  agreement  is  im- 
plied to  make  goo<l  title,  unless  that  liability  is  expressly 
excluded.  1  Sugden  on  Vendors,  8  Am.  cd.  24,  [16.]  The 
estate  which  the  purchaser  bargained  for,  whether  in  fee 
simple,  or  for  a  lesser  interest,  will  be  ascertained  from  the 
terms  of  the  agreement,  or  if  the  agreement  be  silent  in  that 
respect,  from  the  circumstances  attending  the  transaction.  For 
such  estate,  whatever  it  be,  the  purchaser  has  a  right  to  a 
good  title,  unless  he  has  expressly  assumed  the  risk  of  the 
title,  or  agreed  to  take  such  title  as  the  vendor  is  able  to  give. 
This  right  does  not  grow  out  of  the  agreement  between  the 
parties,  but  is  given  by  law,  and  the  purchaser  may  insist 
upon  it,  not  because  it  is  stipulated  for  in  the  agreement,  but 
on  the  general  right  of  a  purchaser  to  require  it.      OgibU  v. 
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Foljambe,  3  Her.  63.  The  vendor  will  not,  either  at  law  or 
in  equity,  be  deemed  to  have  complied  with  his  contract,  by 
tendering  a  conveyance  in  legal  form  with  such  covenants  (if 
any,)  as  were  stipulated  for  in  the  agreement,  if,  in  fact,  he 
has  not  the  title  which  he  contracted  to  sell.  Johnson  v. 
Smochy  Coxe  106  ;  Conover  v.  Tindally  Spencer  513;  Tindall 
v.  Den,  Spencer  214;  S,  C,  1  2!ctb.  651  ;  JBowen  v.  Vickers, 
1  Green's  Ch.  R.  525  ;  Young  v.  Paul,  2  Stockt.  401.  These 
cases  cited  from  our  own  reports,  establish  the  law  in  this 
state,  and  are  in  harmony  with  the  decisions  in  most  of  the 
courts  of  our  sister  states.  The  cases  elsewhere  will  be  found 
by  reference  to  the  note  to  2  Sugden  on  Vendors,  8  Am,  ed. 
231,  [574,]  and  in  Rawle  on  Covenants,  4th  ed,  40.  The 
opinion  of  Justice  Ford,  in  BaiTow  v.  Bispham,  6  HalsL  110, 
seems  to  incline  to  a  different  view.  But  in  that  case,  as  was 
shown  by  Chancellor  Pennington  in  Bowen  v.  Vickers,  the 
,  vendee  bargained  only  for  a  qualified  title,  and  he  obtained 
by  the  deeds  everything  he  contracted  for. 

The  estate  the  complainant  was  to  have,  in  case  he  accepted 
the  option  to  purchase,  is  not  mentioned  in  the  agreement. 
As  a  general  rule,  an  agreement  to  convey  means  a  convey- 
ance in  fee,  unless  it  appears  that  the  parties  intended  to 
contract  on  the  basis  of  a  lesser  estate.  New  Barbadoes  ToU 
Bridge  Co.  v.  Vreeland,  3  Green's  Ch.  R.  157.  A  stipula- 
tion that  a  party  shall  have  the  privilege  of  purchasing,  is 
equivalent  to  an  agreement  to  convey,  and  will  entitle  him  to 
a  conveyance  at  least  of  all  the  estate  the  other  party  had  at 
the  time  of  the  contract.  Hawralty  v.  WmTcn,  3  C.  E. 
Green  124. 

This  agreement,  I  am  satisfied  from  the  evidence,  was  part 
of  the  original  arrangement  under  which  the  farm  was  con- 
veyed to  the  defendant,  and  was  afterwards  put  in  writing, 
and  dated  as  of  the  time  when  it  was  actually  signed.  The 
title  the  defendant  acquired  by  the  conveyance  from  the 
complainant  and  Mrs.  Staples,  was  in  fee,  and  the  price  at 
which  he  agreed  to  re-convey  the  part  to  the  complainant,  is 
at  the  same  rate  per  acre  as  he  paid  for  the  entire  farm  when 
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he  purchased  it.  Taking  into  consideration  the  fact  that  the 
complainant  was  one  of  the  grantors  of  the  deed  to  the  defend- 
ant, the  legal  effect  of  the  agreement  is  that  of  a  contract  to 
re-convey  the  same  title  to  the  premises  as  the  defendant 
acquired  under  his  deed,  free  from  any  charges  or  encum- 
brances to  which  the  same  may  have  been  subjected  while  he 
was  owner. 

Thus  far,  the  case  is  clear.  The  mooted  question  1% 
whether  a  court  of  equity,  in  executing  a  contract  to  convey, 
will  compel  the  vendor  to  enter  into  any  covenants  for  title, 
in  the  absence  of  a  stipulation  that  the  purchaser  shall  have 
a  conveyance  with  such  covenants.  It  will  be  observed  by 
recurring  to  the  principles  hereinbefore  adverted  to,  that  this 
question  is  distinct  from  that  of  the  kind  of  title  the  purchaser 
may  require.  If  the  circumstances  show  that  he  bargained 
for  a  complete  title,  he  is  not  compelled  to  accept  an  imperfect 
title,  although  the  vendor  offers  a  conveyance  with  the  most 
ample  covenants  for  title  and  of  warranty.  Is  he  entitled  to 
covenants,  where  no  defect  in  the  title  is  disclosed,  and  where 
he  has  not  bargained  for  such  indemnity  in  addition  to  t 
conveyance  of  the  land  ? 

Covenants  for  title  are  not  a  necessary  part  of  the  con- 
veyance, but  are  distinct  from,  and  collateral  to,  the  transfer 
of  title.  A  dee<l  of  bargain  and  sale,  in  legal  form,  will  ope- 
rate to  effect  a  complete  transfer  of  the  title  to  the  grantee. 
If  covenants  be  added,  they  will  not  enlarge  the  estate,  or 
pass  any  greater  estate  than  is  expressly  conveyed  by  the 
granting  part  of  the  deed.     Adams  v.^JRosSy  1  IVoom  505. 

It  would  follow,  as  a  logical  conclusion,  from  the  fact  that 
covenants  for  title  are  not  essential  to  the  conveyance,  that, 
in  a  court  of  law,  a  deed  of  bargain  and  sale,  without  cove- 
nants, would  be  performance  of  a  contract  to  convey  in  cases 
where  covenants  are  not  stipulated  for.  Nixon  v.  Hyserotif  5 
/.  E.  58  ;  Van  Eps  v.  Schenectady,  12^  Id.  436  ;  Doddx. 
Seymour,  21  Conn.  476;  Potter  v.  TaUle,  22  Cbnn.  512; 
Kyle  V.  Kavanagh,  103  Mass,  356.  A  power  of  attorney^ 
authorizing  an  agent  to  sell  and  convey,  only  empowers  him 
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to  convey  by  a  deed  of  bargain  and  sale,  and  he  cannot  bind 
his  principal  by  covenants  of  warranty.  Howe  v.  Hairing- 
ton,  3  a  E.  Green  495. 

If  a  court  of  equity  can  require  something  more  than  would 
be  esteemed  performance  in  a  court  of  law,  the  power  must 
be  derived  from  some  principle  or  rule  of  practice  peculiar  to 
that  jurisdiction. 

The  general  doctrine  in  equity  is,  that  a  purchaser  on  a  bill 
for  specific  performance,  filed  by  the  vendor,  will  not  be  com- 
pelled to  accept  compensation  or  indemnity  ;  and  on  a  bill  by 
the  purchaser,  a  vendor  will  be  retjuired  to  allow  compensa- 
tion, in  case  he  is  able  to  make  title  for  a  part  but  not  for  the 
whole,  if  the  purchaser  consents  to  accept  part  performance 
with  such  compensation.  But  a  court  of  equity  will  not 
compel  the  vendor  to  give  indemnity,  except  under  extra- 
ordinary circumstances.  In  Young  v.  Paul^  2  Stockt.  401, 
this  court  decreed  specific  performance  by  a  vendor,  with 
indemnity  against  the  inchoate  right  of  dower  of  his  wife, 
who  refused  to  join  in  the  conveyance.  In  3Iilligan  v.  Cooke, 
16  Ves.  1,  Lord  Eldon  also  made  a  decree  for  indemnity  on 
specific  performance.  In  both  these  cases  the  indemnity 
decreed  was  not  by  mere  personal  security,  but  by  mortgage 
on  real  estate.  In  both  cases  the  power  of  a,  court  of 
equity  to  decree  indemnity  was  regarded  as  unquestionable. 
In  the  former  case  it  was  exercised  on  the  ground  that  the 
refusal  of  the  wife  to  unite  in  the  conveyance  was  continued 
by  the  husband  to  deprive  the  complainant  of  the  benefit  of 
a  specific  performance  of  the  contract.  In  the  latter  case  the 
vendor  could  not  make  the  title  as  perfect  as  he  had  cove- 
nanted, and  indemnity  was  resorted  to  as  a  means  of  compen- 
sation for  a  contingent  encumbrance  which  clouded  the  title. 
These  are  the  only  exceptions.  In  other  respects  the  doctrine 
of  the  courts  is  unyielding,  that  a  covenant  of  indemnity  wnll 
not  be  decreed  against  a  vendor,  unless  the  parties  hav^e  con- 
tracted for  it.  Balmanno  v.  Lumley,  1  V.  &  B.  224 ;  Ayleti 
V.  A^hton,  1  Mylne  &  Cr.  105. 

The  right  of  the  complainant  to  indemnity  by  personal 
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covenants,  cannot  be  vindicated  under  either  of  these  excep- 
tions. It  has  not  been  suggested  that  the  title  the  defendant 
had  when  the  agreement  to  convey  was  made,  has  been  in 
any  manner  encumbered  or  impaired.  Nor  is  it  alleged  in 
the  answer  that  his  wife  refuses  to  join  with  him  in  making 
a  perfect  title.  Unless  it  is  set  up  in  the  answer  that  the 
wife  refused  to  unite  in  the  conveyance,  it  is  quite  a  matter  of 
course  to  decree  a  conveyance.  Hall  v.  Hardy,  3  P.  WilUanis 
187.  If,  on  a  reference  to  a  master  to  report  on  the  title,  it 
shall  be  found  that  the  title  bargained  for  is  imperfect,  or 
that  the  defendant  is  incapable  of  making  a  proper  convey- 
ance, the  Chancellor  may  then  decree  compensation  or  indem- 
nity as  the  circumstances  disclosed  may  demand. 

The  construction  of  contracts  is  the  same  in  courts  of  equity 
as  in  courts  of  law.  In  both  forums  the  one  party  is  entitled 
to  have,  and  the  other  bound  to  give,  precisely  what  has  been 
contracted  for.  The  mode  of  procedure  may  shape  the 
reniedv,  but  the  end  to  be  attained  is  the  same. 

To  hold  that  a  purchaser  shall  have  a  right  to  usual  cove- 
nants will  involve  the  execution  of  contracts  of  this  kind  in 
uncertainty.  What  are  usual  covenants  is  a  matter  of  doubt. 
Full  covenants  of  warranty  are  quite  as  common,  if  not  more 
so,  than  qualified  covenants  extending  only  to  the  acts  of  the 
grantor.  And,  if  it  be  said  that  covenants  of  some  kind  are 
generally  inserted  in  deeds  of  conveyance,  it  may  also  be  said 
that  it  is  quite  as  common  practice  to  specify  in  the  agree- 
ment that  covenants,  and  what  covenants,  shall  be  given.  If 
the  purchaser  desires  to  be  protected  by  covenants  it  is  easy 
to  stipulate  for  them,  and  it  is  better  to  leave  the  subject  as  a 
matter  of  contract  between  the  parties. 

A  decree  for  a  conveyance  by  a  deed  of  bargain  and  sale 
will  give  to  the  complainant  all  he  contracted  for,  after  the 
title  has  been  ascertained  to  be  such  as  was  bargained  for. 
To  add  thereto  covenants  not  stipulated  for,  which  are  not 
necessary  to  effect  a  transfer  of  the  estate,  will  give  him  what 
his  agreement  calls  for,  and  something  beyond. 

The  decree  is  more  comprehensive  in  terms  than  is  war- 
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ranted  by  the  agreement,  and  should  be  varied  in  that  respect. 
To  amend  it  in  form,  a  reversal  is  necessary.  As  the  objec- 
tion is  formal,  and  probably,  under  the  circumstances  of  this 
case,  purely  technical,  the  reversal  should  be  without  costs. 

The  whole  court  concurred. 


Graydon's    Executors,  appellapts,  and    Graydox   and 

others,  respondents. 

1.  In  order  to  ascertain  testator's  intention  as  expressed  in  his  will,  the 
whole  will,  so  far  as  it  in  any  wise  relates  to  the  suhject  matter  in  (juestion, 
must  be  read  together. 

2.  The  question  is  not  what  the  testator  supposed  he  had  done  or  intended 
to  do,  aside  from  the  language  of  the  will.  It  is  the  duty  of  the  court  to 
construe  the  will  in  the  light  of  the  terms  used  and  give  to  them  their  legal 
and  natural  imjwrt. 

3.  The  heir-at-law  will  not  be  disinherited,  nor  forfeiture  of  *n  estate  de- 
creed, except  upon  words  free  from  doubt. 


The  opinion  of  the  Chancellor  is  reported  in  8  C  E, 
Green  230. 

Mr,  C,  II,  VoorhiSy  for  appellants. 

J//'.  M,  M,  Knapp,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

It  was  held  by  the  Chancellor  in  this  case,  and  I  think 
rightly,  that  the  deceased,  Samuel  Graydon,  died  intestate  as 
to  his  real  estate,  and  as  to  all  that  part  of  his  personal  estate 
in  moneys  and  securities,  except  the  money  legacy  and 
annuity  mentioned  in  the  second  and  third  items  of  the  will. 
In  the  fifth  item,  directions  are  given  for  the  investment  and 
payment  over  of  that  part  of  the  estate  embraced  in  that  item 
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not  including  lands,  moneys  or  securities.      One-fourth  is 
given  to  each  of  testator's  children  and  their  descendants. 
The  share  of  John  is  made  subject  to  the  provisions  and  lim- 
itations containe<l  in  the  eighth  item,  which  declares  that  iu 
case   John  sliall   marry  a  certain   person  described,  before 
Dciximber  1st,  1879,  that  then  he  shall  take  no  part  of  the 
estate,  either  of  principal  or  interest,  and  that  the  provision 
thereinbefore  made  for  him,  is  made  upon  condition  that  he 
do  not  marry  said  person  before  the  time  named,  and  if  he  do 
so,  such  provision  is  declared  void  and  revoked  ;  and  further, 
that^in  case  he  do  marry  the  person  named  before  the  time 
s{>ecified,  then  the  executors  shall  distx>se  of  the  estate  as  if 
John  were  dead  in  the  lifetime  of  the  testator  intestate,  and 
without  issue,  but  subject  in  other  things  to  the  provisions 
of  the  will.     The  question  presente<l   in  reading  these  two 
items  of  the  will  is,  whether  John,  by  his  marriage  contrarj' 
to  the  provision  of  the  will,  has  forfeiteil  as  well  his  right  as 
legatee,  as  his  right  as  heir-at-law  and  next  of  kin,  to  that 
part  of  the  estate  of  which  his  father,  the  testator,  died  intes- 
tate? In  order  to  ascertain  the  testator's  intent  in  this  regard, 
the  whole  will,  so  far  as  it  in  any  wise  relates  to  the  subject 
matter  in  question,  must  be  read  together. 

I  think  the  plain,  natural  import  of  the  words  used  is  that, 
in  case  John  contracts  the  prohibited  marriage,  he  shall  forfeit 
only  that  i)art  of  the  estate  given  him  and  his  descendants  by 
the  will.  In  no  part  of  the  will,  save  one  which  will  here- 
after l)e  noticed,  docs  the  testator  give  directions  as  to  the 
disposition  of  any  i)art  of  his  estate,  except  that  willed  in 
item  live;  and,  in  my  opinion,  it  would  be  a  strained  con- 
struction, to  make  the  eighth  item,  which  c*ontains  the  clause 
of  forfeiture,  relate  to  any  other  property  except  that  wfih 
which  th(»  testator  was  dealing  in  and  by  his  will.  1  see  no 
Marrant  for  holding,  on  the  language  used,  that  he  then  had 
in  his  mind  that  part  of  his  estiite  not  embraced  in  the  will. 
If  conjecture  might  be  indulged,  we  might  readily  enough, 
perhaps,  conclude  that  the  testator  intended  to  dispose  of  his 
whole  estate,  and  supposed  that  he  had  done  so,  and  that 
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John  and  his  descendants  were  given  one-fourth  of  the  whole, 
subject  to  forfeiture,  if  the  prohibited  marriage  was  contracted. 
But  the  question  is  not  what  the  testator  intended  to  do,  or 
supposed  he  had  done,  aside  from  the  language  of  the  will. 
Our  duty  is  to  construe  the  will  in  the  light  of  the  terms  used, 
and  give  to  them  their  legal  and  natural  import.  The  con- 
clusion to  which  I  have  come  is,  I  think,  fully  warranted  by 
a  careful  reading  of  the  eighth  clause  of  the  will,  either  by 
itself  or  in  connection  with  the  fifth  clause.  The  directions 
are  that,  in  the  event  named,  John  shall  take  no  part  or  share 
of  the  estate,  either  of  principal  or  interest,  and  that  the  pro- 
vision thereinbefore  made  for  him  is  upon  condition  that  he 
do  not  marry  the  person  described  within  the  time  named ; 
if  he  do,  then  such  provision  is  declared  void,  and  revoked. 
If  the  clause  ended  here,  I  think  it  would  be  very  clear 
that  it  related  only  to  the  provision  thereinbefore  made  for 
John.  The  words,  **  principal  and  interest,"  cannot  be  made 
to  refer  to  lands,  and  it  is  evident,  from  the  words  used,  that 
the  testator  did  not  suppose  he  was  dealing  with  any  part  of 
his  estate  other  than  that  from  which  he  had  just  before  made 
*'  provision"  for  his  children.  But  stress  is  laid  on  the  con- 
cluding words  of  the  clause,  which  are  that,  i©  the  event 
named,  the  executors  are  ordered  to  dispose  of  the  estate  as  if 
John  were  dead  in  the  lifetime  of  testator  intestate,  and 
without  issue,  but  subject,  in  other  things,  to  the  provisions 
of  the  will.  I  do  not  think  this  latter  clause  can  be  extended 
in  meaning  or  effect,  beyond  the  first.  By  the  first  clause  of 
the  item  or  section,  the  testiitor  had  named  an  eveut,  on  the 
happening  of  which,  4he  gifts  made  to  John  should  be  recalled. 
By  the  second  clause-,  he  declares  the  mode  of  the  disposition 
of  these  gifts  when  so  recalled.  It  would  certainly  be  a 
forced  and  strained  construction  to  hold  that,  in  the  first 
clause  of  the  eighth  item,  the  testator  is  dealing  with  the 
"  provision"  which  he  had  made  for  John,  and  in  the  second 
clause  he  refers  to  property  not  affected  by  the  will,  and  from 
which  no  "provision"  had  been  made  for  John  or  any 
other  pf  testator's  children. 
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It  has  been  suggested  that  tlie  sixth  item  of  the  will  shows 
that  the  testator  did  not  die  intestate  as  to  any  part  of  his 
estate.  That  item  says  that  if  all  testator's  children  shall  die 
before  a  division  of  the  property  be  made  under  the  fifth  item, 
leaving  no  lawful  issue,  then,  and  in  that  case,  all  the  said  rest 
of  the  estate,  including  said  moneys  and  securities  and  real  and 
personal  estate  of  every  kind  and  nature,  shall  go  to  testator's 
brothers  and  sisters.  The  only  eflPect  of  this  item  is  to  make  a 
general  disposition  of  all  testator's  real  and  |>ersonal  estate,  in 
the  event  of  all  his  children  dying  without  issue  before  a  divi- 
sion is  made,  not  of  all  his  estate,  but  of  the  proi>erty  under 
foregoing  provisions,  which  provisions  do  not  refer  to  the  lands 
or  testator's  moneys  or  securities.  The  most  that  can  be  said 
of  it  is  that  in  a  certain  event,  which  has  not  happened,  the 
testator  has  made  disposition  of  all  his  estate.  It  majr  here 
be  remarked  that  when,  in  this  sixth  item,  testator  refers  to 
his  entire  estate,  he  uses  terms  comprehensive,  apt  and  proper 
to  embrace  the  whole.  His  failure  to  do  so  in  the  eighth 
item  is,  if  we  confine  ourselves,  as  we  must  do,  to  the  wonls 
of  the  will,  an  additional  reason  for  the  inference  that  he 
thereby  intended  to  refer  only  to  that  part  of  his  estate,  out 
of  which  h^  had  mode  provision  for  his  children.  The  heir- 
at-law  will  not  be  disinherited,  nor  forfeiture  of  an  estate 
decreed,  except  upon  words  free  of  doubt.  1  Redfield  on  Wills, 
p,  434,  §  18.  Such  words  we  do  not  find  in  the  will  before 
us,  and  it  must  therefore  be  held  that^  as  to  that  part  of  the 
estate  not  passed  by  the  will,  John  Graydon  takes  his  equal 
share  as  one  of  the  children  and  heirs-at-law  of  the  deceased- 
It  will  be  perceived  that  this  construction  of  the  will  makes 
the  words  "  but  subject  in  other  things  to  the  provisions  of 
this  my  will,"  at  the  end  of  the  eighth  item,  refer  to  the  share 
of  John  under  the  fifth  item,  and  not  to  the  whole  estate- 
The  brothers  and  sisters  of  John  wull,  therefore  take,  under 
the  will,  equal  shares  of  the  forfeited  or  lapsed  estate  by  way 
of  addition  to  the  shares  given  them,  and  subject  to  the  same 
directions  and  limitation  annexed  by  the  will  to  these  shares. 
The  result,  in  respect  to  this  part  of  the  estate,  seems  to  carry 
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out  the  intention  of  testator,  so  far  as  we  can  judge  from  the 
words  used,  and  is  in  better  harmony  with  the  scope  and 
object  of  the  will  than  the  construction  adopted  by  the  Chan- 
cellor. 

The  construction  of  the  will  by  the  Chancellor,  in  other 
respects,  is,  for  the  reasons  assigned  by  him,  adopted  by  this 
court. 

The  decree  must  be  reversed  and  made  in  conformity  with 
the  views  above  expressed. 

Decree  reversed  by  the  following  vote: 

For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  Dal- 
EiMPLE,  Lathrop,  Lilly,  Woodhull.     7. 

For  aflBrmance — Dodd,  Green,  Scudder,  Tax  Syckel. 
4. 


The  Eastox  and  Amboy  Railroad  Company,  appel- 
lants, and  The  Inhabitants  of  the  township  op 
Greenwich,  in  the  county  of  Warren,  respondents. 

1.  Township  authorities  upon  wliich  devolves,  by  law,  the  duty  of  keep- 
ing the  public  higliways  in  good  order  and  repair,  and  which  are  liable  to 
indictment  for  failure  or  neglect  to  perform  such  duty,  have  such  special 
interest  beyond  the  public  at  large  in  the  highways,  as  entitles  them  to  file 
a  bill  in  their  own  name,  to  restrain  the  shutting  up  or  rendering  impassa- 
ble such  highways. 

.2.  It  is  not  necessary  to  the  maintenance  .of  such  suit,  that  special 
authority  be  given  to  the  authorities  by  a  meeting  of  the  inhabitants  of  the 
township  in  town  meeting  assembled.  The  power  and  duty  of  defending 
the  rights  of  the  township  reside  in  some  of  ita  officials,  without  the  neces- 
sity of  convening  a  town  meeting  to  authorize  the  institution  of  every  par- 
ticular suit. 

3.  It  will  be  prcFume<l  in  such  proceedings  as  the  present,  that  the  solic- 
itor and  counsel  who  filed  the  bill,  had  full  authority  to  commence  the 
suit. 

4.  Under  a  clause  contained  in  their  charter,  that  if  a  railroad  company 
shall  find  it  necessary  to  change  the  location  of  any  portion  of  any  turnpike 
or  other  public  road,  they  are  authorized  and  empowered  so  to  do  and  to 
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occopy  sach- portions  of  the  tompike  or  road  as  ther  mav  deem  neceaBur 
or  expedient,  &c.,  the  company  are  not  the  sole  judges  of  the  neceasitr  or 
expediency  of  changing  the  location,  &c.  Ther  have  not  the  power  to 
change  the  location  whenever  they  shall  decide  that  it  is  necessary  or  ex- 
pedient, but  only  when  the  necessity,  in  point  of  fact,  exists. 


This  Was  an  appeal  from  the  decree  of  the  Chancellor  order- 
ing that  an  injtmctiou  issue  pursuant  to  the  prayer  of  the 
respondents'  bill;  except  that  the  defendants  should  not  be 
enjoined  from  such  temporary  obstruction  of  the  highway  in 
question  as  might  be  reasonably  and  necessarily  incident  to 
constructing  a  suitable  culvert  over  the  ssmie. 

The  opinion  of  the  Chancellor  is  reported  in  9  C  £ 
Green  217. 

J/r.  T.  X.  McCader,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 
Dalrimple,  J. 

The  bill  in  this  case  is  filed  bv  the  inhabitants  of  the  town- 
ship  of  Greenwich,  in  the  county  of  Warren,  in  their  corpo- 
rate capacity.  The  object  of  it  is  to  prevent  the  defendants 
obstructing  and  changing  the  location  of  one  of  the  public 
Lighways  of  said  township. 

The  defendants'  defence  upon  the  merits  is  founded  on  a 
supplement  to  their  charter,  approved  April  2d,  1873.  (ixiif* 
of  1873,  p.  1324.)  The  third  section  of  that  act  enacts  that  if 
the  said  company  shall  find  it  necessary  to  change  the  loca- 
tion of  any  portion  of  any  turnpike  or  other  public  road,  they 
are  authorizal  and  empowered  to  do  so  and  to  occupy  such 
portions  of  the  turnpike  or  road  as  they  may  deem  necesafliy 
or  expedient,  and  in  such  case  they  shall  cause  the  clianged 
portion  of  such  turnpike  or  public  road,  to  be  reconstructed 
at  their  own  expense,  in  as  perfect  a  manner  as  the  original 
road  or  turnpike,  and  pay  all  damages  done  to  real  estate  by 
such  removal  of  roads  and  turnpikes.  The  defendants  con- 
tention is,  that  by  this  enactment,  the  power  is  given  to  them 
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to  judge  whether  in  the  construction  of  their  railroad,  there 
exists  a  necessity  or  expiediency  of  changing  the  location  of  a 
highway,  and  that  their  action  in  the  premises  is  final  and 
conclusive. 

Before  considering  the  legality  of  this  defence,  it  will  be 
necessary  to  notice  and  dispose  of  certain  preliminary  objec- 
tions which  the  defendaqts  have  raised  to  the  complainants' 
claim  to  relief. 

It  is  said,  in  the  first  place,  that  the  complainants  cannot 
maintain  this  suit,  because  they  have  no  special  interest 
beyond  the  public  at  large,  in  the  subject  matter  of  the  con- 
troversy. If  they  have  no  such  special  interest,  it  must,  I 
think,  be  conceded  that  the  proceeding  should  have  been 
instituted  by  the  Attorney-General  in  behalf  of  the  public. 
It  is  familiar  law,  that  the  duty  of  keeping  in  good  order  and 
repair  public  highways,  rests  upon  the  township,  and  they, 
in  their  corporate  capacity,  are  liable  to  indictment  for  failure 
or  neglect  to  perform  such  duty.  The  complainants  would, 
therefore,  be  indictable,  and  punishable  by  fine  and  costs,  if 
they  should  suffer,  or  permit  the  defisndants,  without  legal 
justification,  to  shut  up  and  render  impassable  the  high- 
way in  question.  Nor  is  the  force  of  this  consideration  at  all 
affected  by  the  statute  which  gives  the  township,  in  case  of 
fine  or  amercement  for  badness,  want  of  repair,  or  deficiency 
in  the  highways,  indemnity  by  action  against  the  overseer, 
within  whose  limits  the  nuisance  shall  be  or  happen.  It  is 
enough  to  say,  that  the  township  is  liable  for  the  performance 
of  the  impose<l  duty,  and,  in  my  opinion,  is  authorized,  on 
this  ground  alone,  to  intervene  and  prevent  the  doing  of  a 
V  act  whidi  is  at  once  espi>cially  injurious  to  itself,  and  detri- 
mental to  the  public  at  large.  I  think  it  would  be  anoma- 
lous to  hold  that  a  municipality,  liable  to  indictment  for  the 
impassability  of  its  highways,  has  no  right,  as  against  a  wrong 
doer  who  threatens  to  create  the  nuisance,  to  invoke  the  aid 
of  a  court  of  equity  to  prevent  the  threatened  mischief.  Its 
right  to  do  so,  I  think,  is  so  clear  on  admitted  principles  of 
equity  and  justice,  that  the  citation  of  authorities,  in  its  sup- 
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port,  is  not  needed.  I  may,  however,  say,  that  in  the  case  of 
Inhabiianta  v.  Connecticut  River  R,  R.,  4  Cashing  63,  cited  by 
the  Chancellor  in  his  opinion  in  this  case,  it  was  held  by  the 
Supreme  Court  of  Massachusetts,  Chief  Justice  Shaw  pro- 
nouncing the  opinion  of  the  court,  that  the  town,  inasmuch 
as  it  was  responsible  for  the  construction  and  amendment  of 
highways  and  town  ways,  and  for  damages  to  travelers  for 
losses  occasioned  by  obstructions  and  defects,  had  a  right  to 
invoke  the  equity  power  vested  in  the  court  in  cases  of  nuis- 
ance, to  determine  whether  such  a  use  of  ways  as  was  claimed 
by  the  defendants  in  that  case,  was,  or  was  not,  a  justifiable 
act  under  the  powers  granted  them. 

The  remaining  preliminary  objection  is  that,  assuming  that 
the  township  may  maintain  a  suit  on  the  facts  alleged  in  this 
bill,  the  present  suit  must  fail,  because  it  has  not  been  author- 
ized by  a  meeting  of  the  inhabitants  of  the  township  in  town 
meeting  assembled.  This  point  is  made  in  the  answer,  and 
the  same  benefit  of  it  prayed  as  if  it  had  been  made  by  de- 
murrer. But  I  think  it  must  be  held  that  the  power  and 
duty  to  defend  the  rights  of  the  township  reside  in  some  of 
its  officials,  agents,  or  attorneys,  without  the  necessity  of  con- 
vening a  town-meeting  to  authorize  the  institution  of  each 
particular  suit.  I  am  not  aware  of  any  statutory  provision 
for  convening  a  special  town  meeting  for  such  purpose. 
AVithout  now  attempting  to  consider  or  decide  whose  duty  it 
is,  under  circumstances  like  those  on  which  the  present  pro- 
ceedings arc  based,  to  initiate  suit,  I  think  it  must  be  pre- 
sumed that  the  solicitor  and  counsel  who  filed  the  bill,  had, 
by  virtue  of  a  general  retainer,  or  otherwise,  full  authority  so 
to  do.  Before  leaving  this  point,  it  may  be  further  observed, 
that  we  are  asked  to. dismiss  this  bill,  not  upon  a  general 
objection  that  it  has  been  filed  without  authority,  but  upon 
the  narrow  and  technical  ground  that  the  suit  has  not  been 
authorized  by  a  meeting  of  the  inhabitants.  If,  as  the  answer 
alleges,  the  town  committee  ordered  the  suit,  the  presumption 
is  that  they  had  the  power  in  fact,  if  not  in  law,  to  do  so. 
Whether  this  objection  can  be  properly  raised  by  answer  or 
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demurrer,  need  not  now  be  decided.     Vide  The  Inhabitants, 
<frc.,  V.  Booraem,  5  Ilaht.  257. 

The  resolution  of  these  preliminary  points  in  favor  of  the 
complainants,  brings  us  to  a  consideration  of  the  main  ques- 
tion in  the  case.  Does  the  act  of  1873,  above  referred  to, 
make  it  lawful  for  the  defendants  to  occupy  the  site  of  a  public 
road,  and  change  the  location  thereof,  whenever  they  shall 
decide  that  it  is  necessary  or  exijcdient  for  them  to  do  so  ?  I 
think  that  the  defendants'  contention  that  such  is  the  proper 
construction  of  the  act,  cannot  be  supported.  They  may  exer- 
cise the  power  conferre<l,  not  when  they  simply  decide  to  do 
so,  but  when  the  necessity,  in  point  of  fact,  exists.  If  it  can 
be  shown  that  there  is  no  such  necessity,  the  right  does  not 
arise.  An  attempt  to  exercise  the  right  without  the  necessity 
contemplated  by  the  act,  will  be  prevented.  The  fatal  defect 
in  the  defence  is,  that  it  does  not  show  that  any  such  necessity 
for  the  proposed  change  in  the  highway  exists.  No  facts 
from  which  it  can  be  inferred,  are  stated  in  the  answer  or  in 
the  affidavits  attached  thereto.  The  court  is  asked  to  accept 
the  opinions  and  conclusions  of  engineers  and  other  witnesses, 
without  being  possessed  of  the  facts  and  circumstances  on 
which  they  are  based.  The  defence  seems  to  be  put  solely  on 
the  alleged  finality  of  the  decision  of  the  company,  its  agents 
and  employees.  I  do  not  think  that  the  true  reading  of  the 
act  is  that,  whenever  the  defendants  shall  decide  to  change 
the  location  of  a  public  road,  the  necessity  for  such  change 
must  be  held  to  exist ;  neither  the  letter  nor  spirit  of  the  act 
authorizes  such  construction.  This  view  of  the  case  renders 
it  unnecessary  to  decide  what  is  the  precise  limit  of  the  power 
conferred.  Whether  the  necessity  for  a  change  of  location  of 
a  public  road  must,  as  seems  to  be  held  by  the  Chancellor, 
be  an  absolute  necessity  to  make  the  change,  in  order  to  con- 
struct the  railroad,  or  need  only  be  that  reasonable  necessity 
which  arises  when,  without  the  proposed  change,  the  com- 
pany would  lie  seriously  inconvenienced,  or  put  to  great  and 
unreasonable  expense,  is  a  question  upon  which  no  opinion 
need  be  intimated. 
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It  is  only  necessary  to  observe,  in  conclusion,  that  the  coin- 
plainants  aver  and  prove,  that  no  necessity  for  the  proposed 
change  of  route  exists,  while  the  defendants  have  not  shown 
the  contrary. 

The  complainants  are  entitled  to  an  injunction.  They 
have  not  lost  their  right  to  it  by  laches,  acquiescence,  or  be- 
cause, before  the  filing  of  the  bill,  a  portion  of  the  highway 
proposed  to  be  changed  had  been  occupied  by  the  defendants 
as  a  crossing  for  their  railroad  or  otherwise,^  and  thus  rendered 
impassable. 

The  decree  or  order  appealed  from  must  be  affirmed,  with 
costs. 

Decree  unanimously  affirmed. 


Ackerman,  appellant,  and  Blauvelt,  respondent. 

Decree  affirmed  upon  the  grounds  stated  by  the  Y ice-Chan- 
cellor in  his  opinion,  reported  in  8  C.  E.  Green  496. 

For  affirmance — Beasley,  C.  J.,  Bedle,  Clemext, 
Green,  Latiirop,  Lilly,  Van  Syckel,  Wales,  Wood- 
hull.     9. 

For  reversal — Dalrimpi>e,  Scfdder.     2. 


BoWLBY,  appellant,  and  Bowlby,  respondent. 

Decree  unanimously  affirmed  upon  the  grounds  stated  hj 
the  Vice-Chancellor  in  bis  opinion,  {ante  p.  406.) 
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189.  When  a  cause,  referred  to  the  Vice-Chancellor,  shall 
be  at  issue,  either  party  may,  upon  five  days'  notice  to  the 
other  party  or  parties,  apply  to  the  Vice-Chanjcellor  to  fix  ai 
time  and  place  for  the  hearing  thereof;  and,  upon  such  appli- 
cation, the  Vice-Chancellor  may  designate  such  time  and 
place,  the  time  not  to  be  less  than  thirty  days  thereafter ; 
and  upon  twenty  days'  notice  in  writing  of  the  time  and 
place  so  designated,  given  by  either  party  £o  the  other  or 
others,  the  cause  may  be  heard.. 


IISTDEX. 


ACCOUNT. 

See  Dower,  2,  3. 
Partition',  1. 

PLEADIXli,  6. 


ACQUIKSCENCE. 

No  relief  can  Ik?  had  on  the  groiiml 
of  ae(juie»»ceiice,  against  an  infant. 
JIaggci'ty  v.  J/cC'anna,  48 

See  Divorce,  2. 
Injunction,  9. 
^luNiciPAL  Corporation,  1. 


ADJOURNMENT. 
See  Sale  of  Land,  1, 


ADMINISTRATOR. 

See  Pleading,  11. 

Specific  Performance,  6,  8. 


ALIMONY. 

1.  In  fixing  a  yearly  sum  for  alimo- 
ny, after  final  decree  for  divoree 
from  bed  and  board,  the  large  and 
valuable  real  ef*tateof  the  hurtband 
ought  not  to  l)e  regard etl  an  an  or- 
dinary farm,  in  judging  of  his  fac- 
ulties. The  defendant  should  be 
called  on  to  change  the  character 
of  the  property  in  which  his  wealth 
is  invested,  if  such  change  is  re<pii- 
site  to  make  suitable  provision  for 
liis  wife,  driven  bv  his  extreme 
cruelty  from  his  house.  Clo»e  v. 
Close,  434 

2.  Under  the  statute  of  this  state,  ali- 
,   inony  cannot  be  given  in  a  gross 

sum,  nor  in  a  portion  of  the  real  es- 
tate of  the  husband.  Calame  v. 
Calame,  548 


AMENDMENT. 

See  Decree,  0. 

Practice,  13, 14,  18,  21,  22,  24. 


AFFIDAVIT. 
See  Practice,  14. 


AGENT. 

See  Creditor  and  Debtor,  3,  4. 
Principal  and  Agent. 


ANSWER. 

1.  An  answer  must  answer  fully 
nil  the  material  allegations  anci 
charges  in  the  bill,  and  all  the  in- 
terrogatories founded  upon  and 
incidental  to  them.  This  rule  is 
strict]  V  adhered  to  in  cases  of  fraud. 
Vreeland  v.  N.  J.  Stune  Co.,       140 


AGREEMENT. 

See  Contract. 

Husband  and  Wife,  7. 
Parent  and  Child,  2. 
Kailroad  Company,  7. 
Sheriff's  Sale,  3. 
Usury,  4. 

Vol.  X.  2  o 


2.  The  insufficiency  of  the  answer  in 
important  i>articulars,  is  suflScient 
groimd  for  refusing  to  dissolve  an 
injunction,  granted  uiK)n  filing  the 
bill.  lb. 

See  Pleading,  4,  6,  7,  8, 13. 
Practice,  22. 
Usury,  7, 10, 12. 


ordered  to  be  sold  for  the  pnyment  | 
of  Ilia  debts,  biiLsettinf;  up  adaiiiiil 
tliereto  by  title  pttramouEit,  in  nntj 
entitled  to  appeal  from  tlie  ordcr| 
of  mle.  Siraekhamer  v,  Kliat'i: 
Adm'r,  503 

2.  He  onlT,  who  inaggrieved  by  auch 
order,  fiaa  tlie  riglit  to  nppeul,  and: 
a  party  a)^rieved  U  one  whoiie  | 
pecuniary  interest  is  directly  ufTecl- 
ed  by  the  decree,  or  whose  riKlii  of 

Jroperty  may  be  eHtaMislini  or 
ivCBlea  thereby.  lb. 


3.  A 


ipartitioD  proceedinpn 
before  tlie  Orphans  Conn,  hnviti^ 
no  right  that  will  be  affected  by  a 
partition,  and  claiming  the  land  by^ 
title  paramount  1o  lliiit  of  the 
parties  to  such  proceedings,  baa  no 
right  of  appeal  from  an  order  ap- 
pointing commiuioners  to  make' 
partition.  He  ia  not  n  perHon  ag-' 
grieved  by  Huch  order,  within  the 
meaning  of  the  confllilulionai  pro-j 
vision  forappeal.  liaMghy.  Eo^i,' 
o06. 

i.  An  order  refusinK  to  allow  nn  an-| 
Bwer  to  be  amentlcd  docf  not  no 
enter  into  a  tiiburquenl  interlocu- 
tory decree  deciding  the  merlin, 
thtt't  it  can  be  revicweil  on  an  ap- 
peal from  such  interlocutory  ile- 
cree.  BuUerfitld  v.  Saxinys  Bank, 
533 

E>.  It  is  a  matter  for  connideration, 
how  far  exceplioni;,  talien  on  nin't>a 
roee  benriog  lie  fore  I  lie  V  ice- 
Chancellor,  should  be  specified  in 
the  petition  of  appeal.  lb. 


ASSISTANCE,  WRIT  OF. 

rit  of  amistance  refiued,  be- 
cause the  sale  uader  the  execution 
woo  not  sufficiently  advertised  u 
to  one  of  the  tracts  mid.  The  vrit 
iHditcretiooary,  and  will  be  granted 
only  in  clear  case*.  Vaoftdtt  t. 
Borikn,  414 


ATTACHMENT. 
See  Creditor  akd  Debtor,  1,  2 


BONA  FIDE  PUECIHSER. 

.  Under  the  statute  of  frauds  of  this 
stale,  a  bona  fidt  purchaser  acqui- 
ring either  a  legal  or  equitable 
title  to  lands  from  a  grantee,  to 
whom  the  title  has  been  fiaudu- 
lenlly  conveyed,  will  be  protected 
ogninxt  a  judgment  aubsequentlr 
obtained  gainst  the  fraudulent 
grantor.    Phelpt  v.  .tforruon,    53S 

.In  this  case  lands  were  couveyed 
liy  a  husban<l,  laedialcly  te  liia 
wife,  in  fraud  of  his  creditors.  The 
wife,  having  the  title,  agreed  lo 
sell  the  lands  to,  and  received  the 
consideration  from  a  bona  fiAc  pur- 
chaser, bill  did  not  make  a  rslid 
title;  a  creditor  theo  obtained  s 
judgment  against  the  husband  and 
levied  on  the  lands.  Held,  that 
the  equitable  title  of  the  purcbsMr 
would  be  preferred  and  enforced  in 
equity,  lb. 


ASSESSMENT. 


BONDHOLDERS. 
Set  Pakties,  1. 


ASSIGNEE. 
Su  MORTOAOB,  \ri,  16,  IT. 


BURDEN  OF  PROOF. 

Su  MOBTOAO^  U. 


CESTUI  QUE  TRUST. 

See  Mortgage,  o,  16. 
Parties,  2. 
Pkactk-e,  H3,  24. 


COLLATERAL    SECURITY. 


COMPENSATrOS, 

See  CoSTRAtT,  7,  8. 

Parent  and  Child,  1,  3, 

RA1I.K0AI1  CoMfANV.  3, 4,  8-11 


Set  Injcnction,  3-5. 


4.  A  Htipiilnixon  ibnt  a  parly  ahnll 
have  ihe  privilet:e  of  purtlianing, 
in  eiiiiivalent  to  an  siireement  to 
convey,  and  will  tntillc  liim  lo  n 
convpvance  al  leiiKt,  nf  all  the  cntnte 
tlio  otlier  parLf  had  al  ihe  i 


then 


lb. 


CONTRACT. 

1.  In  every  contract  for  Ihc  "ale  of 
landi",  an  agreement  is  implied  to 
made  good  lille,  Dnlesx  that  liabil- 
ity is  eipresalv  exchided,  Tiie 
estate  which  t^e  purcliiiwr  bar- 
gained for,  whether  in  fee  eimple, 

'or  for  a  legser  intercut,  vril!  lie 
nocertainod  from  the  terms  of  ilit 
agreement,  or  if  ihe  agreement  lit' 
fiilent  in  that  respect,  from  the  (ir. 
cuniialanceB  attending  the  transiio- 
tion.  For  mich  mtale,  whatever  ii 
inny  be,  the  purchaser  has  a  ri^hl 
lo  n  good  title,  unless  he  haa  ox- 
pressly  assumed  the  risk  of  tlu' 
title,  or  agreed  to  lake  stieh  lille 
as  the  vendor  ia  able  to  give. 
Lottnabery  v.  Loeander,  5&4 

2.  The  vendor  will  not,  either  at  law  or 
e(|uily,  be  deemed  to  have  complied  | 
with  his  contract  hj  tendering  a ' 
conveyance  in  legal  form  with  such  ' 
covenanU  (if  any)  aa  were  alipn-  8. 
laled  for  in  the  agreement,  if,  inl 
fact,  he  has  not  the  title  which  he 
contracted  to  sell.  lb. 


3.  Aa  a  general  mie, 

convey,  means  a  conveyance  in  fee,j| 
unltM  it  appeara  that  the  parties 
intended  to  contract  on  the  basis  , 


5.  The  legal  effect  of  an  agreement 
made  bv  a  grantee  with  the  grantor, 
executed  after  the  eijnveyuiice,  but 

'  which  was,  in  fact,  part  of  the  ori- 
ginal arrangement  under  which  the 

,  conveyance  woh  made,  that  Ihe 
gmnlor  should  have  the  refusal  of 
a  specified  partof  lliepremi«escon- 

I  veyed,  at  the  same  rate  per  acre 
that  he  received  for  Ihc  whole,  in 
a  suit  to  enforce  such  agreement  by 
the  granlor,  is  Ihut  of  a  contract  lo 
reconvey  the  same  title  lo  the  pre- 
mises as  the  grantee  aci|ui red  under 
his  deed,  free  from  any  charges  or 
enrumbrancen  to  which  the  same 
may  have  been  subjected  by  such 
granle«  whilst  he  wax  owner'      lb. 


C.  Under  a  contract  to  convey,  equity 
will  nul  com[)el  the  vendor  to  enter 
into  any  cuvenaiils  for  title,  where 
no  defect  in  the  title  is  disclosed, 
in  the  absence  of  any  stipulation 
that  the  purchaser  sliall  have  a 
convevance  wiih  such  covenants. 
/ft. 

7.  The  general  doctrine  in  eijuily  ia, 
that  a  purchaser,  on  a  bill  for  speci- 
■rformance  filed  by  the  vendor, 
mpelled  lo  accept 
compensation  or  mdemnily;  and 
that  on  a  bill  by  Ihe  purchaser,  a 
vendor  will  be  required  to  allow 
compensation,  in  case  he  is  able  lo 
make  title  for  a  part,  but  not  for 
the  whole,  if  the  purchaser  consents 
to  accept  part  performance  with 
such  compensation.  Jb. 

But  a  court  of  equit);  will  not  com- 
pel ihe  vendor  to  give  indemnity 
except  under  eilraordinary  cir- 
cumetancea,  or  decree  a  covenant 
of  indemnitv  against  him,  unless 
the  parties  have  contracted  for  il. 
lb. 
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COSTS. 

See  Mortgage,  13. 
Will,  12. 


COVENANT. 

See  Contract,  2,  6,  8. 


CREDITOR  AND  DEBTOR. 

1.  A  creditor,  admitted  as  hucIi  by  rule 
under  an  attachment,  huH  a  lien  on 
the  proi)erly  attached,  which  en- 
titles him    to  maintain  a  bill  to 


of  a  bond,  allowed  the  debtor,  the 
action  of  the  creditor  chopping  him 
from  denying  the  agency,  and 
relieving  the  debtor  from  seeing  to 
it  that  the  agent  had  poraesiion  of 
the  securities  when  the  payments 
were  made.  lb, 

6.  Services  rendered  by  a  wife  in  the 
course  of  the  discharge  of  her  dutv 
as  a  wife,  do  not,  nor  does  the 
money  she  brings  to  her  husband 
I  at  their  marriage,  constitute  a  valid 
'  consideration  lor  a  conveyance  of 
lands  to  her  an  against  the  hoj- 
band's  creditors.  Carpenter  v.  Car- 
penter y  194 


remove  the  encumbrance  of  a  con 

veyance,  made  with  intent  to  de-  7.  A  conveyance  made  by  a  debtor, 

fraud  the  crtniiiors.    Curi-y  v.  Glass, '     w'ith  a  view  to  his  future  indeblwl- 


108 


ness,  and  to  protect  his  propertv 
against  it,  is  void  as  to  creditor)*. 

lb. 


It  is  not  necessary  in  such  a  CAse 
that  the  consideration  of  the  debt 
should  be  state<l  in  the  bill.     The  8.  Lands  which  were  conveved  bv  a 


claim  of  the  cre<litor,  verified  by 
affidavit,  as  recjuired  by  the  statute, 
(which  appears  in  the  bill,)  is  a 
subsisting  debt  for  the  puriK)8e  of 
creating  the  lien.  lb. 

3.  Creditor's  bill  to  set  aside  a  con- 
vevance  bv  the  debtor,  on  the 
ground  that  the  conveyance  was 
made  without  consi<leration,  and 
to  defeat  cre<litors.  I  )ecree  accord- 
ingly.    Uccht  V.  Kutgf/y  135 

4.  It  is  will  settled  that  a  debtor  is 
authorize<l  to  infer  that  an  attorney 
or  agent,  who  has  been  emploved 
to  make  a  loan,  is  empowered  to 
receive  both  principal  and  interest, 
from  his  having  j)osse8sion  of  the 
lx)nd  and  mortgage  given  for  the 
loan,  or  of  the  bond  only.  But  the 
inference  in  sueh  cases  is  founded 
on  the  custody  of  the  securities,  and 
it  ceases  whenever  they  are  with- 
<lrawn  by  the  cre<lilor ;  and  it  is 
incumbent  on  the  debtor  who 
makes  payment  to  the  attorney  or 
agent,  reiving  \i\kh\  such  inference, 
to  show  tfiat  the  securities  were  in 
liis  possession  on  each  occasion  | 
when  the  payments  were  made. ; 
Jlames  v.  iV«/m«««,  179 


husband  to  his  wife  about  the  time 
when  he  contracted  debts  for  which 
a  judgment  was  afterwards  recov- 
ered agiiinst  him — held,  to  be  sub- 
ject to  the  judgment,  on  the^und 
that  the  conveyance  to  the  wife  wsw 
in  fraud  of  creditors.  Oarhe  v.  3/r- 
Geihan,  423 

See  Bona  Fide  Pcrchaseb. 
Husband  and  Wife,  1-3. 
Judgment,  2. 
Parent  and  Child,  2. 
Subrogation. 

CROSS-BILL. 

See  Practice,  9, 10. 

CURTESY. 

See  Judgment,  2. 

Tenant  by  Curtesy. 

DECLARATION  OF  TRUST. 
aScc  Trust  and  Trustee,  5. 

DECREE. 


6.  Payments   made  to   an   agent   on  1.  A  personal  decree  for  deficiency  of 
account  of  principal  and  interestl    proceeds  to  pay  the  mortgage  dipbt, 
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does  not  become  a  lien  upon  the 
real  property  of  the  person  againnt 
whom  it  ts  taken,  until  after  the 
sale  and  in  ca'»e  a  deficiency  is' 
found  to  exist.  Bell  v.  OUmore,  104- 

2.  Final  decree  set  aside  and  defend- 
ants let  in  to  answer,  on  proof  of 
surprise.   Vandeventer  v.  Stigety  224 


3.  A  complainant  who  holds  a  bond 
and  mortgage  given  to  him  by  the!/* 
mortgagor,   as  collateral   security 
merely,  for  a  debt  alleged  to  be  due; 
him  by  the  mortgagor,  should,  in 
proceeilings  for  the  frrecloKure  of 
the  mortgage,  prore  his  debt,  andj 
if  it  be  less  than  the  amount  due  .2. 
on  the  mortgage,  take  a  final  de-  { 
cree  for  the  amount  of  his  debt  and 
interest  onlv.  lb. 

m 

4.  In  a  suit  for  divorce  on  the  ground  ' 
of  desertion,  a  decree  will  not  bi* 
granted  when  the  only  evidence  of  ■■ 
the  alleged  desertion  is  the  oath  of 
the  witnesses,  that  the  defendant 
"deserted"  the  complainant.  Lean- 
ing V.  Leaning  J  241 

5.  A  variance  in  the  probata  of  time, 
place,  and  perhon,  from  the  alle- 
gata, is  fatal  to  a  decree  for  divorce  3 
on  the  ground  of  adultcrv.    Prince 
v.  Prinne,  '  310 ! 


attributable  to  the  defendants.  Mil' 
ler  v.  Wright,  340 

DECREE  FOR  DEFICIE>X'Y. 


See  Decree,  1,  7. 


DEED. 


6.  Decree  and  execution  for  sale  of 
mortgaged  premises  amended  by 
reducing  the  amount  decreed  to 
be  due.     Insurance  Co.  v.  Brittan, 

331 

7.  A  i)ersonal  decree  for  deficiency  of 
proceeds  of  sale  has  not  the  force 
and  effect  of  a  judgment  at  law, 
until  the  excess  of  the  mortgage 
debt  over  the  proceeds  of  sale  has 
been  ascertained.  Hence  a  mort- 
gage given  by  a  party  against 
whom  sucli  decree  was  taken,  upon 
other  lands,  registered  after  the  de- 
cree was  made,  but  before  the  sale 
under  it,  is  a  lien  on  those  lands 
prior  to  the  decree.  Mutual  Life 
Insurance  Co.  v.  Southard,  337 

r 

8.  Decree  pro  covfcMo   opened,  with 
leave  to  answer,  on  the  ground  of!' 
surprise;     no     negligence    being* 


In  the  absence  of  proof  as  to  the 
time  of  delivery  of  a  deed,  the  pre- 
sumption is  that  it  was  delivered 
on  the  day  of  ita  date.  Huber  v. 
Diebold  170 

A  deed  of  conveyance  of  lands 
having  been  delivered  to  the  com- 
plainant by  the  defendant,  and 
afterwards,  before  it  was  recordetl, 
having  been  entrusted  to  the  de- 
fendant for  the  purpose  of  having 
certain  informalities  in  the  deed 
corrected,  the  defendant  refused  to 
return  li— held,  that  he  should  be 
decreed  to  execute  the  trust  reposed 
in  him,  by  restoring  the  deed,  or, 
if  destroyed  by  him,  to  give  an- 
other good  and  sufficient  convey- 
ance for  the  premises.  Albert  v. 
Burbank,  404 

Equity  will  relieve  against  a  con- 
veyance made  without  considera- 
tion, and  when  the  grantor,  through 
intoxication,  was,  to  the  grantee's 
knowledge,  not  himself.  But,  under 
the  circumstances,  complainant  not 
entitled  to  costs.  Warnock  v. 
Campbell,  485 

.  Taxes  paid  by  the  grantee,  with 
interest  from  time  of  payment, 
must  be  repaid  to  him.  lb. 

See  Mortgage,  12. 

Spkcific  Performance,  1, 2. 
Tax  Warrant,  2. 


DEMURRER. 

Sef  Pleading,  10. 
Practice,  19,  20. 


DESERTION. 
See  Divorce,  3,  6,  7,  9. 
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DEVISE  AND  DEVISEE. 

See  Grant,  1. 
Judgment,  3. 
Partition,  3. 


DIVORCE. 


II 


liti^tion  whether  the  charges 
against  him  are  well  founded  or 
not.  16. 

6.  A  separation  from  her  husband  by 
the  wife  for  more  than  three  years, 
though  beg^n  by  her  without  such 
reasons  as  would  have  sufficed  on 
her  part  to  procure  a  divorce  from 
him,  held  not  to  entitle  him  to  a 
divorce,  because  of  his  neglect  to 
do  anything  to  induce  het  to  re- 
turn.   Bowlby  V.  Botrlbtff  406 


1.  A  party  to  a  collusive  divorce  it*' 
bound  bv  it,  and  can  not,  in  an-,! 
other  Ku It  for  divorce,  brought  in, 
this  state,  take  advantage  of  the' 
fraud  and  illegality  of  the  proceed-' 
ings  ui)on  which  such  decree  wa»  7.  The  desertion,  though  willfidlv 
based.     Nichols  v.  NichoUy  t)0 '     begun,  held  not  to  have  been  obeli- 

natelv  continued,  but  to  have  been 

2.  When  a  decree  of  divorce  has  been!  in  fact  made  compulsory  a^aiDi^t 
acquiesced  in  for  several  years,  and  her  by  the  conduct  of  her  husband, 
the  plainlifl*  hits  again  been  mar-  lb. 
ried,  the  court  will  not  disturb  the 

decree  for  the  purpose  of  giving  8.  An  acknowledgment  of  service  of 
alimouv.  Such  intervention  should      a  copy  of  the  citation  in  a  divorce 


suit  is  not  evidence  of  a  legal  ser- 
vice, to  give  the  court  jurisdiction 
where  the  defendant  does  not  a)>- 
jK»ar.  There  should  be  evidence 
of  the  service  of  a  copy  of  the  peti- 
tion alt^o.    Stone  v.  Stonej  44-3 


l>e  base<l  on  public  i)olicy,  but  no 
such  reason  should  suffice  when, 
after  the  acquiescence  of  both  par- 
ties in  the  decree  for  four  years, 
an  innocent  j)erson  has  been  in- 
volved by  marriage,  and  the  open- 
ing of  tiie  decree  would  involve 
her  in  distress,  and  perhaps  dis-  0.  In  a  suit  for  divorce  for  desertion, 
grace.  lb.  i     desertion    must    api>ear    from  the 

I     facts  sworn  to.  lb. 

3.  In  a  suit  for  divorce,  on  the  ground 

of  desertion,  the  fnct-*  and  ciroum-  10.  Where  the  husband  has  l)een  guil- 
stances  under  which  the  deser-^  ty,  or  there  is  reasonable  ground 
tion    took  place,  and   tlie  rea.«*ons 


which  caused  or  provoked  it,  if  the 
same  can  be  ascertained,  should  Ik* 
reportcil  by  the  master.  A  decree 
in  such  a  case  will  not  be  granted 
where  the  onlv  evidence  of  the 
alleged  desertion  is  the  oath  of  the 
witnesses,  that  the  defendant  "de- 
serted" the  complainant.  Lean- 
in  ej  v.  Lean  in  (J,  241 


to  apprehend  that  he  will  be  guilty, 
of  anv  actual  violence  which  will 
endanger  the  safely  or  health  of 
the  wife,  or  where  he  h.ng  inflictotl 
uiwn  her  any  physical  injury  ac- 
companied by  such  persistent  exhi- 
bition of  ill-feeling  and  opprobrious 
epithets  as  will  endanger  htT 
hcjilth,  or  render  her  life  one  of 
such  extreme  discomfort  and 
wretchedness  as  to  incapacitate  her 
to  discharge  the  duties  of  a  wife, 
the  decree  of  separation  should  l>e 
pronounced.     Ctosfe  v.  CioisCj      526 


3.  It  is  the  duty  of  a  wife  who  sues 
for  a  divorce,  to  ceaNC  cohabitation 
with  her  husband  until  tlie  termi- 
nation of  the  suit.  Chapman  v. 
Chapntan,  3l»4  11.  No  rigid  rule  can  l>e  pn»sented  to 

detine    the  extent   of  the   injury. 

5.  Where  a  wife  files  her  bill  for  di-  actual  or  apprehended,  which  will 
vorce  on  the  ground  of  adultery,  justify  judicial  interference.  Jb. 
the  husband  will  not,  because  the  I 

wife  claims  to  be  the  owner  of  the  12.  Quere:  Whether  relief  will  be 
house  in  which  they  dwell,  be'  grante<l  in  a  case  of  extreme  hard* 
com})elled  to  leave  it  until  it  shall  ^  ship,  in  the  absence  of  any  actual  or 
be  delermiued  by  the  result  of  the  ■     apprehended  physical  injury  ?   lb. 


INDEX. 


579 


DOWER. 

1.  The  Court  of  Chancery  has  power 
to  set  anide  an  exccflflive  assign- 
ment of  dower.  It  has  undoubted 
juriKdiction  over  the  whole  subject, 
and  is  competent  to  administer  the 
appropriate  relief  on  equitable, 
terms.     Pieraon  v.  Ilitchner^      130 

• 

:2.  Where  a  widow  had  married  again, 
and  her  husband  had  made  im- 
provements on  that  j)art  of  the 
lands  assigned  to  the  widow,  at  the 
request  of  the  parties  seeking  toi 
set  the  assignment  aside,  it  was 
held  that  he  was  entitled  to  com-i 
pensation  therefor,  and  that  he  and- 
his  wife  must  account,  as  trustees,  to 
the  heirs,  for  the  reasonable  annu- 
al value  during  the  time  they  had 
enjoye<l  it,  of  any  excess  which 
may  appear  of  the  dower  as  assign- 
ed, beyond  the  proper  quantity 
which  may  be  asi.*ertained  ujwn  re- 
admeasurement,  lb. 

3.  A  widow,  whose  dower  has  not 
been  assigned,  cannot  be  required 
to  account  for  the  rent  of  the  man- 
sion-house, although  she  has  rent- 
ed it  and  received  rent  for  it.  Her 
tenant's  possession  is  hers.     Crauje 


Mo 


rris. 


4(37 


ed  from  doing  any  acts  which  will 
interfere  with  the  benefit  and  enjoy- 
ment of  the  easement  to  the  full 
extent  to  which  the  party  having  a 
right  thereto,  who  has  not  parted 
with  or  impaired  the  same,  was  en- 
titled at  the  time  such  purchaser 
bought.    DeLiae  v.  Bradbury,   70 


EQUITABLE  CONVERSIOX. 

A  contract  for  the  sale  of  real  estate 
works  an  equitable  conversion  of  the 
land  into  personalty  from  the  time 
when  it  was  made,  and  the  pur- 
chase moncv  becomes,  thereupon, 
a  part  of  the  vendor's  personal 
estate,  and,  as  such,  distributable, 
ui>on  his  death,  to  his  widow  and 
next  of  kin.  Miller's  Adm^r  v. 
Miiler,  354 


EQUITABLE  LIEN. 

Money  paid  by  one  in  sati'»faction  of 
a  mortgage  upon  land  which  he 
supposeii  was  his  wife's,  declared 
an  ecjuitable  lien  on  the  land.  Hag' 

.     gerty  v.  McCannay  48 

,  See  MoRTOA(iE,  9,  10. 


4.  In  ascertaining  the  proper  sum  to 
be  paid  in  gross  to  a  tenant  in  dow- 
er or  by  the  curtesv,  in  eonimuta- 
tion  of  such  interest,  the  13()than(] 
lolst  rules  of  the  Court  of  Chance- 
ry on  the  subject,  should  not  betaken 
as  an  al>solute guide;  but,  irre«ij)ee- 
tive  of  the  result  of  the  application 
of  the  rule  to  the  case  in  hand,  the 
court  should  determine  what,  in 
that  case,  under  the  circumstances 
thereof,  is  a  reasonable  sum  to  be 
paid  in  commutation.  Cronkright 
V.  llaulenbeekj  613 

See  pRACTirK,  7,  8. 

SpKriFic  Perkormanck,  1. 


EASEMENT. 


EQUITABLE  OFFSET. 

To  maintain  an  equitable  offset,  the 
party  seeking  the  benefit  of  it  must 
show  some  eijuitablc  ground  for 
being  j)rote<?ted  against  his  adver- 
sary's demand.  The  mere  exis- 
tence of  a  counter  demand  is  not 
enough,  nor  will  the  mere  penden- 
cy of  an  account,  out  of  which  a 
cross  demand  may  arise,  confer  the 
right  to  an  e(|uitable  offset.  Heir- 
itt  V.  Kuhl,  24 

See  Injunction,  2. 


ESTOPI'EL. 


Knowledge  that  a  iudgment  was  out- 
standing u{>on  lands  upon  which 
The  purchaser  of  land  subject  to  a      the  owner,  8upi>osing  them  to  be 
ctmtinuous  and  a])parent  easement. '     free  from  encumbrance,  was  erect- 
takes  it  subject  to  the  burthen  of.     ing  a  building  in  the  sisht  of  the 
that  easement,  and  will  be  restrain-'*    |)enK>n  having  such  knowledge,  and 
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Bilence  on  his  part  while  the  build- 
ing was  thus  being  erected,  will  not 
estop  him  from  enforcing  execution 
upon  that  judgment  in  which  he 
purchased  an  interest  aAer  the 
building  was  sufficiently  advanced  7 
to  secure  the  amount  due  thereon. 
Silence  would  not  operate  as  an 
estoppel  until  he  obtained  an  in- 
terest in  the  judgment.  DilUtt  v. 
KembUf  66 

See  Creditor  and  Debtor,  5. 
Husband  and  Wife,  3. 


EVIDENCE. 

1.  In  construing  a  declaration  of  trust 
"  I  hereby  cancel  the  above  bond 
and  ^ive  it  voluntarily  to  Mrs.  I.  C, 
and  her  heirs,"  verbal  declarations 
of  the  donor  made  prior  to  and  con- 
temporaneously with  the  gift,  and 
relating  to  it,  are  competent  evi- 
dence as  to  whom  she  meant  to  j 
designate  by  the  words  "  her  heirs." 
Eaton  v.  Cook,  55 


2.  The    sheriff's     return     "served": 
ui>on  the  subpaiina,  is  presumptive 
proof  of  the  service  of  the  notice 
required  by  the  38th  rule.     Bell  v. 
GUmore,  104  1 


3.  It  is  not  incumbent  on  a  foreign 
corporation,  complainant,  to  prove 
their  corjwrate  existence  when  the 
answer  raises  no  question  as  to  their 
existence,  or  right  to  sue,  but  sets 
up  a  defence  on  the  merits  alone. 
The  Washington  Life  Insurance  Co. 
V.  Faterson  Silk  Co.,  160 


4.  The  unsupported  testimony  of  a 
defendant  seeking  to  avoid  a  mort- 
gage debt  on  the  ground  of  usury, 
that  the  broker,  to  whom  he  ap- 
plied for  the  loan  which  the  mort- 
gage was  given  to  secure,  told  him 
that  he  was  the  agent  of  the  mort- 
gagee, to  make  loans,  cannot  affect  2 
the  mortgagee.  lb. 


5.  In  the  absence  of  proof  as  to  the 
time  of  delivery  of  a  deed,  the  pie- 
sumption  is,  tliat  it  was  delivered 
on  the  day  of  its  date.  Huher  v. 
Diebold,  170 

6.  Though  strict  proof  of  the  defence 


of  nsury  is  required,  the  weight  of 
evidence  will  not  be  disregarded 
under  that  defence.  Watiitk  v. 
Marlatt,  188 

A  statement  made  by  a  testator  es- 
timating the  amount  of  his  estate 
with  reference  to  his  will  and  the 
disposition  therein  made,  ia  inad- 
missible to  show  at  what  rate  in- 
terest should  be  charged  against 
the  estate  upon  a  legacv  given  bv 
the  will.    FavUr  v.  CWJ,  20*2 

See  Decree,  5. 
Divorce,  8. 
Husband  and  Wife,  5. 
Mechanics'  Lien,  10. 
Usury,  1,  2,  7,  9. 
Will,  11,  20. 


EXCEPTIONS. 
See  Appeal,  5. 

EXECUTION. 
See  Mortgage,  4. 

EXECUTOR. 

When  it  is  the  dutv  of  executors  to 
separate  a  legacy  from  the  estate, 
within  a  rea.sonabie  time,  and  to 
invest  it  with  a  view  to  accumula- 
tion and  the  necessities  of  the  sap- 
port  and  education  of  the  legatee,, 
their  neglect  of  such  a  duty  makes 
them  chargeable  with  interest  at 
the  legal  rate,  for  the  time  being. 
The  omission  of  executors  to  in- 
vest a  legjicy,  as  intended  by  the 
testator,  will  not  be  excus^  bv 
the  fact  that  it  was  for  the  interest 
of  the  residuary  legatees  that  the 
legacy  should  not  be  separated  from 
the  estate  as  long  as  it  could  be 
avoided.    Fowler  v.  Q>lt,  202. 

Where  there  is  a  bequest  of  the 
income  of  a  sum  of  money  to  one 
for  life,  and  then  the  principal  to 
another,  without  any  trustee  being 
named  in  the  will  other  than  the 
executor,  he  will  be  held  to  be 
trustee.  Parter^M  Exeeuton  ▼. 
MoorCf  22& 

See  Pleading,  3. 
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FIXTURES.  il  FEDERAL  COURT. 


See  Answer,  1. 

Pleading,  1, 10. 
Sheriff's  Sale,  3. 


1.  The  rule  against  the  right  to  sever ;  See  Jurisdiction,  5,  d. 
and  remove  fixtures,  is  stronger  as, 
between  mortgagee  and  mortgagor 

than    as    between     landlord    and'  FORFEITURE, 

tenant.    Rogers  v.  Brokaw,        496 

I  See  Mortgage,  3, 

2.  Two  machines,   mainly    of   iron.  i^  -  . 
one  weighing  thirty-six  hundred  - 

pounds  and    the  other  two  tons,  FRAUD, 

placed  directly  on  the  floor  of  a . 
factory,  with  no  other  support,  and 
driven  bv  connections  with  sec- 
ondarv  sJiafiing,  which  was  con-| 
nected  bv  bands  with  the  main' 
shafting  driven  by  a  steam  engine, ' 

changeable  in  their  position  as  con- 1        ^'R  \UDS    STATUTE  OF. 

venience  might  require,  and  that  |  '  * 

could  be  taken  in  and  oui  of  the  |      g^^^  ^^^^  Yide  Purchaser. 

factory  without   (iimculty  and    in  • 

little    time — held^   between    mort- ' 

gagee   and    mortgagor,  not   to  be    FRAUDLENT  CONVEYANCE, 
fixtures,  and  that  no  title  thereto 

pasHe<l  by  a  sale  under  foreclosure  5i,«  Creditor  and  Debtor,  1,  3,  6-8. 

of  a  mortgage  on  the  land  made 

prior  to  a  chattel  mortgage  on  the  ' 

machines.  lb.  GRANT. 

3.  The  intention  to  make  a  thing  an-  1.  Where  a  general  grant  is  made  of 
nexed  to  or  place<l  u\K>n  the  free-  two  acres  of  land  adjoining  or  sur- 
hold,  personal  propertv,  does  not :  rounding  a  house,  part  of  a  larger 
alter  its  legal  character  of  fixture, '  quantity,  the  choice  of  the  two 
if  it  be  such.  Whether  fixture  or  acres  is  in  the  gmntee,  and  a  de- 
not,  dei)end8  on  facts,  and  not  on  vise  is  to  l)e  considered  as  a  grant, 
the  opinion  of  the  person  making  Lore  v.  StileSj  381 
the  annexation ;  and  in  this  view, 

evidence  is  inadmissible  to  show  2.  The  grantee  of  such  devisee  has 
his  intention.  lb.      the  right  of  selection,  if  not  made 

,.     before  the  conveyance  to  him.    lb. 

4.  But  the  intention  as  to  making  a  «  rr  *i        i    *•  *      ir  ^u      ^ 

,^ .,  „»  ,,.  4^„..v^ «  „.ww^„    3.  If  the  selection  cuts  on  the  owners 

permanent  or  tenii)orary  annexa-         -.  *i  *      r    i     j    r 

♦  :  „  .«  #K    r-  ^1,^1,1  :,  .\^^.^  ♦^.»* .  of  the   rest   of   land   from   access 

turn  to  the  freenold,  is  a  competent  .i       .  r  •*         •  4 

««4  ..,«f^-:  .1  0..1  :.v  ♦  ..f, ^c      Tk  thereto,  a  wav  of  necessitv  exists- 

and  material  Kulnect  of  proof.     lo.  •    .1^  •   r         '       *i.    1      1*1     *^j 

•*  '  m  their  favor  over  the  land  selected. 

lb. 

5.  Movable  machines,  whose  numl)er ' 

and  permanency  are  contingent  on  4.  Where  the  words  of  the  grant  are 
the  varying  circuniPtances  of  busi-  clear  and  unequivocal,  there  is  no 
nesK,  subject  to  its  fluctuating  con-  room  for  the  application  of  the 
ditions  and  liable  to  l>e  taken  in  or  ]>rinciple  that  the  grant  must  be 
out,  as  exigencies  may  require,  are  ;  construed  most  strongly  against 
diflerent  in  nature  and  legal  char- ;  the  grantor.  Johnson  y.  Jaqui,  410 
acter  from  steam  engines,  boilers' 

and  other  articles  secured  by  5.  The  conveyance  in  this  r4ise  gave 
masonry  or  other  sulMtantial  an-  the  right  to  take  the  water  from  an 
nexation,  designed  to  be  permanent,  upper  to  a  lower  pond — held,  that 
and  indispensable  to  the  enjoyment,  no  right  could  be  inferred  to  take 
of  the  freehold.  i6.ii    the  water  from  the  upper  pond  to 
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a  wheel  below  the  lower  pond.  The 
parties  must  be  confined  to  the 
plainly  expressed  agreement  in  the 
deed.  lb. 


GUARDIAN  AND  WARD. 


A  guardian  will  not  be  allowed  the  4 
cost  or  even  the  yalue  of  buildings 
erected  on  the  estate  of  the  ward, 
without    authority.      Haggerty  v. 
McCanna^  48 


GRANTEE  AND  GRANTOR. 

See  Deed,  2-4. 
Grant. 


HEIR-AT-LAW. 

See  Specific  Performance,  8. 
Will,  23. 


HIGHWAY. 
See  Township  Authorities,  1. 


HUSBAND  AND  WIFE.        | 

L  The  avails  of  a  wife's  labor  in  her, 
husband's  business  belong  to  hirn, 
and  property  purchased  therewith, 
in  the  name  of  the  wife,  cannot  be 
lield  by  her  against  her  husband's 
creditors.  Clinton  Station  Manu- 
facturing Co.  V.  Ilumtnellf  45 

2.  Services  rendered  by  a  wife  in  the 
course  of  the  discharge  of  her  duty 
as  a  wife,  do  not,  nor  does  the 
•money  she  brings  to  her  husband 
at  their  marriage,  constitute  a  valid 
consideration  tor  a  conveyance  of 
lands  to  her  against  her  husband's 
creditors.     Carpenter  v.  Carpenter ^ 

194 
I 

S.  Representations  made  by  a  debtor,' 
in  the  presence  of  his  wife,  of  the 
value  of  his  property,  which,  at 
the  time  and  for  several  years,  hadj 
been  in  the  wife's  name,  by  volun- 
tary- conveyance  from  him,  byi 
which   representations   another  is' 


induced  to  suppoee  he  is  the  owner 
of  the  property,  and  to  bind  him- 
self for  the  payment  of  money 
which  he  was  snbsecjuently  obli^ 
to  pay,  estops  the  wife  from  setting 
up  such  title  as  against  such  cred- 
tor's  demand.  lb. 

The  fact  that  part  of  the  purchase 
money  of  land  bought  by  and  con- 
veyed to  a  husband,  was  the  earn- 
ings of  the  wife  during  coverture, 
gives  her  no  claim  against  him,  or 
against  the  proceeds  of  sale  of  the 
property.     Persons  v.  Persons,  250 

5.  Whether  a  purchase  in  the  name 
of  a  wife  is  a  settlement  or  not  is  a 
question  of  pure  intention,  though 
presumed  in  the  first  instance  to 
DC  a  provision  and  settlement;  but 
any  antecedent  or  cotemporaneous 
acts  or  facts  may  be  received  either 
to  rebut  or  support  the  presump- 
tion, lb. 

6.  Where  a  wife  takes  title  to  real 
estate  in  her  own  name,  but  pur- 
chases it  with  the  money,  and  as 
the  agent  of  her  husband,  in  the 
absence  of  any  proof  of  the  settle- 
ment of  the  property  upon  her, 
there  is  a  resulting  trust  in  the 
husband's  favor.  lb. 

7.  An  agreement  in  writing,  made  by 
a  husband  who  had  deserted  his 
wife,  to  give  her  certain  land  and 
money,  m  lieu  of  all  her  claim 
upon  him  for  maintenance,  the 
offer  having  been  accepted  by  the 
wife,  will,  on  a  divorce  being 
granted,  be  enforced  in  equity. 
C\ilame  v.  Calame^  548 

See  Creditor  and  Debtor,  6,  8. 

MoRTC.ACJE,   15. 

Practice,  17,  18. 
Specific  Performance,  1. 


IMPLIED  PROMISE. 
See  Parent  and  Child,  3. 


INDEMNITY. 

See  Contract,  ?,  8. 

Specific  Pebfobm Aires,  1. 
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INFANT. 

See  Practice,  8. 


INJUNCTION. 

1.  That  a  plaintiff  in  a  suit  at  law  to 
recover  moneys  due  upon  certain 
notes  and  checks,  has  aHfligne<l  for 
full  value  a  mortgage  given  to  him  I 
by  the  defendant  in  that  suit,  and  i 
intended  as  collateral  security  mere- 
ly, furnishes  no  ground  for  injunc- 
tion to  restrain  the  prosecution  of  ^ 
the  suit.     The   assign ment  would 
be  a  payment  pro  tantOy  of  which 
such  defendant  might  avail  himself, 
in  the  suit  at  law.     Hewitt  v.  Kiihl^ 

24 


2.  In  a  suit  seeking  an  equitable  off- 
set upon  an  account  between  former 
partners  and  an  in i unction  to  re- 
strain a  suit  at  law  by  the  defend- 
ant against  the  complainant  upon 
notes  given  in  course  of  partner-; 
ship  transactions,  the  mere  asser-l 
tion  of  a  counter  demand  will  not 
hold  the  ini unction  issued  upon 
filing  the  bill.  Some  account  must 
be  given,  or  statement  made,  or 
facts  alleged,  from  which  the  court 
can  judge  whether  the  complain-; 
ant  would  probably  be  able  to  es-' 
tablish  his  claim.  lb. 


^1 

S.  Where  the  conduct  of  a  party 
sought  to  be  attached  for  a  viola- 
tion of  an  injunction,  is,  literally, 
a  breach  of  the  injunction,  but  not 
so  in  spirit,  and  it  clearly  appears 
that  there  was  not  only  no  intention 
to  disregard  the  injunction,  but  a 
supposition  that  his  action  would  3 
receive  the  approbation  of  the' 
court,  he  will  not  be  adjudge<l 
guilty  of  contempt.  Fraas  v.  Jiar- 
lenienty  84 

4.  A  party  enjoined,  violates  the  plain 
and  positive  mandate  of  the  court 
at  his  peril.  Advice  of  counsel, 
that  he  may  safely  pursue  the 
course  prohibited,  without  conform- 
ing to  limitations  prescribed  by 
the  injunction,  will  not  avail  to 
excuse  his  misconduct.  MeKillopp  9 
V.  Tajflor,  1391 


.  That  the  injury  complained  of  was 
done  before  the  service  of  the  in- 
junction upon  the  defendant,  and 
that  his  acts  since  the  service  of 
the  injunction  have  done  the  com- 
])lainant  no  further  injury,  will 
not,  when  those  acts  were  intendeii 
to  make  the  injury  com[>lete,  and 
the  obvious  intention  of  the  inter- 
diet  was  to  prohibit  him  fflrm  con- 
tinuing the  injury,  relieve  the 
defendant  from  the  eflects  of  his 
violation  of  the  injunction.  Thropp 
V.  Field,  im 

.  An  injunction,  issued  to  restrain 
municipal  authorities  from  ]>ro- 
ceeding  under  their  charter  to  re- 
move a  building  alleged  to  encroach 
Uj>on  the  line  of  a  street,  will  not 
be  dissolve<l  ui>on  the  hearing  on 
bill  and  answer,  where  such  build- 
ing was  erecte<l  under  a  claim  of 
right,  on  a  line  on  which  for  a 
period  of  thirteen  vears  numerous 
houses  had  been  Built,  where  no 
public  inconvenience  will  be  occa- 
sioned by  continuing  the  injunc- 
tion, and  where  the  private  interests 
involved  are  considerable,  and  the 
questions  raised  affect  not  only  the 
complainant  but  others,  who  have 
erected  buildings  in  like  position 
and  under  like  circumstances. 
Manko  v.  Borough  0/  Chambers- 
burg,  168 

,  It  is  the  established  rule  of  this 
court,  that  an  injunction  will  not 
be  dissolved  for  new  matter  in 
avoidance  alleged  in  the  answer, 
not  responsive  to  the  bill.  Vree- 
land  V.  y.  J.  Stone  Co.,  140.  John- 
8ton  V.  Corey,  311 

When  the  defendant  in  an  injunc- 
tion bill  to  restrain  his  proceeding 
to  collect  a  judgment  recovered 
against  the  complainants,  has  not 
answered  a  charge  of  insolvency, 
and  a  dissolution  of  the  injunction 
might  leave  the  complainants  rem- 
ediless in  the  premises,  and  compel 
them  to  l)ear  burdens  from  which, 
in  equity,  they  should  be  relieved, 
the  injunction  will  be  retained  until 
the  hearing.  lb. 

The  defendant,  under  and  in  the 
assertion  of  a  claim  of  right,  threat- 
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ened  to  enter  upon  the  complain- 
ant's preniiHeS)  of  which  the  latter 
was  in  pot^sension,  and  himself  to 
secure  a  right,  of  which  he  alleged 
he  had  been  deprived,  and,  in  so 
doing,  would  inflict  irreparable  in- 
jury on  the  complainant,  who  de- 
nied his  riirht,  and  there  was  evi- 
dence in  the  defendant's  answer, 
from  which  acquiescence,  on  the 
part  of  the  defendant,  might  be  de- 
duced. The  court  restrained  the 
defendant,  by  preliminary  injunc- 
tion, from  doing  the  threatened  in- 
jury.   Johmton  v.  Ilydej  454 

I 

10.  Interlocutory  mandatory  injunc- 
tion to  com})el  defendant,  who  was 
under  covenant  to  repair,  to  repair 
a  building,  refused  ;  it  not  appear- 
ing, that  the  building  was  in  dan- 
ger from  the  alleged  non-repair, 
and  there  being  a  dispute  as  to  thel 
liability,  and  it  appearing  that  thel 
lessor,  who  was  complainant,  had: 
liberty  to  make  the  repairs  him- 
self, and  had  an  adequate  remedy 
at  law.     Jarris  v.  Henwood,       460 

See  Answer,  2. 

Municipal  Corporation,  1,  2, 

9,  11. 
Railroad  Company,  8,  12. 
Township  Authorities,  1. 


INTEREST. 
»S>e  Legacy,  3,  4,  5. 


INTERPLEADER. 

6Vt'  Pleadin(»,  2. 

Trust  and  Trustee,  6. 


ISSUE. 
See  Pleading,  13. 


JUDGMENT. 


subject  to  qualifications.  NUholsr. 
Nichols,  60 

2.  A  judgment  recovered  against  a 
debtor,  whof>e  wife,  to  whom  he 
was  married  before  the  passage  of 
the  married  woman's  act  of  1S52, 
was  possessed  of  separate  real  es- 
tate before  the  pa»>age  of  that  act, 
is  a  lien  upon  his  life  estate  there- 
in.   Dayton  v.  Dusenburyf        110 

3.  A  judgment  recovered  against  a 
devisee  for  life  vested  under  the 
will  with  power  to  consent  that 
the  executors  should  sell  the  real 
estate  at  their  discretion,  and  ap- 
priate  the  income  for  the  support 
of  such  devisee  and  his  family  do- 
ring  the  devisee^s  life,  does  not 
work  an  extinguishment  of  the 
power.  The  lien  of  the  judgment 
18  subject  to  the  power.  Legoett  v. 
Doreim,  122 

See  Bona  Fide  Purchaser,  1,  2. 
Creditor  and  Debtor,  8. 
Estoppel. 
Mortgage,  8. 
Practice,  5. 
Vendor  and  Purchaser. 


JURISDICTION. 

l.A  creditor,  admitted  as  such  bv 
rule  under  attachment,  has  a  lien 
on  the  property  attached,  which  en- 
titles him  to  maintain  a  bill  to  re- 
move the  encumbrance  of  a  convev- 
ance,  made  with  intent  to  defraud 
creditors.     C^rry  v.  Gla*«,        l(^ 

2.  The  Court  ©f  Chancery  has  un- 
dmibted  jurisdiction  over  the  whole 
subject  of  d©wer,  and  is  competent 
to  administer  the  appropriate  re- 
lief on  e«)uitable  terms.  Pierson  v. 
Hitchner,  130 


1.  The  judgment  of  a  court  of  general 
jiiri^diction  in  any  state  of  the 
Union,  is  equally  conclusive  upon 
the  parties  in  all  other  states  as  in 
the  state  in  which  it  was  rendered ; 


Though  in  general  the  Court  of 
Chancery  will  not  entertain  a  bill 
for  specific  performance  of  con- 
tracts ft>r  chattels  relating  to  mer- 
chandise, but  will  leave  the  partv 
to  his  remedy  at  law ;  yet.  nolwiih- 
Btanding  thiti  general  distinction  be- 
tween personal  contracts  for  goods 
and  contracts  for  lands,  in  some 
ca«es  equity  will  enforce  cootncU 
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ble  element  on  which  this  court 
can  give  relief.  lb. 

See  Orphans  Court. 


LACHES. 


for  perMonal  property.     Cutting  v'l 
Dana,  265 1 

4.  A  party  aggrieved  by  an  illegal, 
a<<8eHHnient  haA  his  remedy  at  law, 
and  when  that  m  adetpiate  and  am-' 
pie.  equity  will  not  interfere.  LfwiM 
V.  City  of  Elizabeth,  298 

See  Municipal  Corporation,  1,  7. 

5.  When  the  jurisdiction  of  a  state         Specific  Performance,  8. 
court  has  once  attached  to  a  suit, 

no  sul>se<pient  change  in  the  condi- . 

or  residence  of  a  party  can  oust  it,  LAXD  CHARGED  WITH  PAY- 
without  express  provision  to  that  MENT  OF  LEGACIES. 

<iflect.      Hence,  the   court  ref\i8e<l  '•. 

an  application  to   remove  into  a  See  Legacy,  1,  2. 

Federal  court  a  suit  brouglit  by  a 
citizen  of  this  and  a  citizen  of  an- 
other state,  against  defendants,  some  LANDS  LIMITED  OVER  OR  IX 
of  whom  were  citizens  of  this,  and  CONTINGENCY, 

some,  citizensof  another  state,  made 

on  the  ground  of  the  death  of  the  1.  Lands  devised  to  R.  and  C.  during 
non-renideut  complainant.  l'pton\  their  natural  lives,  nnd  after  their 
<(r  Williamttoti  v.  -Y.  J.  So.  li.  It.  Co., .    decease  to  their  children,  with  pro- 

372  i  viso  that  if  either  of  them  should 
die  without  issue,  the  survivor 
should  have  the  entire  property 
during  her  life,  and  at  her  dcatli 
it  should  descend  to  her  children, 
directed  to  be  sold  under  the  "act 
to  authorize  the  sale  of  lands  limi- 
ted over  to  infants,  or  in  contin- 
gency, in  case  where  such  sale 
would  be  beneficial."  In  the  matter 
of  Rebecca  Mickle,  53 


6.  The  fact  that  a  bill  prays  an  in-j' 
junction,  will  not,  without  refer-! 
ence  to  the  object  and  purpose  of 
the  bill,  be  regarded  as  of  itself 
sufficient  to  bring  the  suit  within 
the  meaning  of  the  wonls  of  the 
act  of  Congress  of  July  27th,  186(5: 
*'a   suit    I)rought,  instituted,  and 


^)ro^«ecuted  for  the  purjKjse  of  re- 
straining or  enjoining  the  defend- 
ant,** and  to  aflbrd  a  ground  of  re-,  2.  Under  peculiar  circumstances,  the 


moval  into  a  Fe<leral  court,  under' 
that  act.  lb. 

7.  As  a  general  rule,  equity  will  not, 
■  interfere  to  restrain  the  collection' 
of  a  tax,  which  is  illegal  or  void, , 
merely  because  of  its  illegality,  but ; 
there  must  be  some  special  circum- 
stances attending  the  injury  threat-l 
ened,  to  bring  the  case  within  some 
recognize<l  head  of  equity  jurist! ic-; 
tion.     Bogert  v.  City  of  Elizabeths 

426 


amount  of  certain  encumbrances 
which  were  ui)on  lands  sold  under 
the  "act  to  authorize  the  sale  of 
lands  limited  over  to  infants,  or 
in  contingencv,  in  cases  where  such 
sale  would  be  oeneficial,"  and  clear 
of  which  they  were  sold  by  the 
niaster,  allowed  out  of  the  proceeds 
of  sale.  CooCs  Executors  v.  Higgins^ 

117 

LEGACY. 


3.  The  jurisdiction  to  declare  such 
illegal  or  unconstitutional  charac- 
ter, and  to  annul  the  title  sought 
to  be  derived  from  the  sales,  be- 
longs to  the  courts  of  law,  and 
when  recourse  to  those  courtfl  isj 
omitted  to  be  had,  either  through' 
the  neglect  or  choice  of  the  party! 
i^rievedi  there  exists  no  equita-' 


l.T^And  charged   with  the  payment 


of  legacies  and  interest  thereon, 
when  the  testator  clearly  intended 
that  the  cliarge  should  be  a  con- 
tinuing and  subsisting  security  for 
the  payment  thereof,  cannot  l)e  re- 
lieved from  such  charge  by  the 
payment  by  the  devisee  of  the  full 
amount  of  the  legacies,  to  the  exe- 
cutors.    Qrodt  V.  Van  Valen^      95 
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2.  The  lien  of  a  legacy  charged  on' 
land,  cannot  be  divested,  except  by 
an  actual  payment  or  release,  or. 
by  a  decree  in  a  «uit  in  which  each 
legatee,  or  his  personal  represen- 
tative, is  a  party,  Ib^ 

3.  A  statement  made  by  a  testator, i 
estimating  the  amount  of  his  es-^j 
tate  with  reference  to  his  will  and 
tlie  disposition  of  it  therein  made, 
is  inadmissible  to  show  at  what 
rate  interest  should  be  charged  I 
ajsrainst  the  estate  upon  a  legacy! 
given  bv  the  will.     Fowler  v.  Cnlt^ 

202 , 
II 

4.  Where  it  is  the  duty  of  executors , 
to  separate  a  legacy  from  the  es-|' 
tate  within  a  reasonable,  time  and  to 
invest  it  with  a  view  to  accumula- 
tion and  the  nec&^ities  of  the  sup- 
port and  education  of  the  legatee, 
their  neglect  of  such  duty  makes; 
them  chargeable  with  interest  at 
the  legal  rate,  for  the  time  being. 

5.  Where  testator's  whole  estate  was 
vested  at  his  death  in  a  certain, 
stock,  of  which  he  held  the  whole, 
in  ascertaining  the  interest  due 
upon  a  pecuniary  legacy  given  by 
the  will,  the  amount  of  wYiich  leg- 
acy has  not  been  sejwrated,  as  it 
should  have  been,  from  the  estate, 
the  dividends  which  have  been, 
during  all  the  time  for  which 
interest  is  to  be  ascertainetl,  irreg- 
ular and  desultory,  not  based  on 
the  earnings  of  the  company,  and; 
are  no  evidence  of  the  income  from 
the  shares,  are  no  guide  as  to  the 
rate  of  interest  to  be  chargetl,  but 
interest  should,  in  such  case,  be 
calculated  at  the  legal  rate,  from 
time  to  time,  during  the  period 
retjuired.  lb. 

6.  The  omission  of  executors  to  invest 
a  legacy  as  intended  by  the  testa-| 
tor,  will  not  be  excused  by  the  fact 
that  it  was  for  the  inter^t  of  the 
residuary  legatees,  that  the  legacy 
should  not  be  separated  from  the 
estate  so  long  as  it  could  be  avoided. 

Th. 

7.  A  bequest  of  a  sum  of  money  gen- 
erally,  without  distinguishing   it 


from  testator's  other  monevtt,  or 
mentioning  out  of  what  fund  it  is 
paid,  is  a  general  legacy.  A  des- 
ignation of  such  bequest  in  the 
residuary  clause  as  a  "specific" 
legacy  will  not  change  its  character 
as  general,  when  the  term  is  evi- 
dfently  used  by  the  testator  with 
reference  to  the  fact  that  it  was  a 
legacy  of  a  principal  sum  of  money, 
Parker's  Executors  v.  Moort^     228- 

See  ExECX'TOR,  1. 
WiLl-,  passim. 


LICENSE. 
See  Railroad  Compaxy,  7, 


LIEX. 

See  Creditor  and  Debtor,  1,  2. 
Decree,  1. 
Judgment,  2,  3. 
Legacy,  1,2. 
Mortgage,  7. 


LIEN,  PRIORITY  OF. 

See  Decree,  7. 
Mechanics*  Lien. 
Mortgage,  6. 


LIFE  ESTATE. 
See  JriKiMENT,  2. 


MAINTENANCE. 
See  Husband  and  Wife,  7. 


MARRIED  WOMAN. 

1 .  A  contract  entered  into  by  a  mar- 
ried  woman  for  the  sale  of  her 
estate  will  not  be  enforced.  Pierson 
V.  Lum,  390 

2.  But  equity  will  charge  such  estate 
with  the  value  of  properly  delivered 
to  her  as  the  consiaeration  of  the 
contract,  and  with  monejs  ex- 
pended oy  the  vendee  In  the  eree* 
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tion  of  a  houHe  on  the  land,  and  in' 
otherwise  improving  it,  with  heri 
knowledge  and  consent.  lb.' 

Sec  Specific  Performance,  1. 


MASTER'S  REPORT. 


Sec  Divorce,  3. 
Stock. 


MECHANICS'  LIEN. 

1.  E.  I>.  L.  <fe  Co.,  carpenters,  con- 
tracte<l  on  the  28th  of  March,  1872, 
with  .the  mortgagor,  to  do  the  car- 
penter work  for  a  house  to  be 
erected  on  the  mortgaged  premises. 
Complainant's  mortgage  was  re-. 4 
corded  on  the  4th  of  April  follow-j 
ing.  Operations  for  building  the' 
house  were  not  commenced  on  the 
ground  until  after  the  mortgage, 
had  been  recorded.  E.  D.  L.  &^ 
Co.  claimed  a  lien  for  the  amount, 
due  them  for  their  work  under  theiri 
contract,  and  that  it  was  prior  to| 
that  of  the  mortgage,  on  the  ground 
that  they  had  commenced  the  build- 
ing before  the  recording  of  the 
mortgage.  The  evidence  was,  that 
the  only  work  they  had  done  before 
the  recording  of  the  mortgage,  was 
"  marking  on  the  rods  the  length 
and  width  of  the  window-frames," 
but  the  window-frames  were  not 
made  until  the  8th  of  April,  four 
days  after  the  recording  of  the; 
mortgage.  Heldf  that  the  mort- 
gage was  entitled  to  priority  over 
the  lien.     Taylor  v.  La  Bar,     222  7 


5. 


6. 


2.  A  mortgage  recorded  before  the 
commencement  of  a  building,  and' 
given  to  secure  advances  to  be 
made  to  pay  for  the  construction  of 
the  building,  for  the  payment  of 
which  advances  in  installments, 
the  mortgagee  bound  himself  by 
written  agreement  when  the  mort- 
gage was  given,  is  entitled  to 
priority  over  a  lien  claimed  under 
the  mechanics'  lien  law,  for  work 
done  in  the  construction  of  the 
building.  1  b. 

3.  A  purchase  money  mortgage  has 
preference  over  lien  claims  for  work 


8. 


9. 


done  and  materials  furnished  in 
buildings  and  improvements  put 
upon  the  mortgaged  premises  by 
the  purchaser,  between  the  execu- 
tion of  the  contract  of  purchase  and 
the  conveyance,  not  only  to  the  ex- 
tent of  the  purchase  monev,  but 
also  for  all  advances  made  in  ac- 
cordance with  the  contract  of  pur- 
chase, for  building  the  houses, 
improving  the  grounds,  and  paying 
taxes  an(r  municipal  assessments. 
It  does  not  affect  the  priority  of  the 
lien  of  the  mortgage,  that  the 
property  had  been  conveyed  to 
another  before  the  conveyance  to 
such  purchaser,  and  that  the  money 
was  advanced  by  a  third  person. 
Macintosh  v.  Thurston,  242 

The  mortgage  and  deed  being  de- 
livered simultaneously,  the  seizin 
of  the  purchaser  was  a  merely 
transitory  one,  to  which  no  lien 
could  attach.  lb. 

An  agreement  by  the  vendor,  un- 
der contract  of  purchase,  to  furnish 
the  vendee  funds  for  the  erection  of 
buildings  upon  the  premises,  is  not 
the  consent  intended  by  the  fourth 
section  of  the  mechanics'  lien  law. 

lb. 

But  if  it  was  such  consent,  and  such 
consent  need  not  be  recorded,  the 
lien  in  such  case  must  be  subject  to 
all  liens  incurred  by  the  purcliaser, 
which  by  the  contract  were  to  be 
discharged  of  record  before  con- 
veyance, lb. 

A  lien  will  not  attach  to  premises 
when  the  owner  is  not  made  party 
to  the  suit.  lb. 

The  title  of  a  purchaser  at  a  sher- 
IfTs  sale  under  an  execution,  issued 
upon  a  judgment  recovered  under  a 
mechanics'  lien,  general  as  against 
the  owner,  and  special  as  against 
the  landsy  is  paramount  to  all  en- 
cumbrances put  upon  the  property 
after  the  commencement  of  the 
building.     Tompkins  v.  Horton^  284 

,  A  mortgagee  is  not  an  "  owner " 
within  the  meaning  of  the  mechan- 
ics' lien  law,  and  is  not  entitled  to 
notice  of  a  suit  upon  a  lien  claim. 
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The  owner  of  the  legal  estate  is; 
alone  to  be  made  a  party.  lb: 

10.  In  examining  a  lien  claim  alleged 
to  be  a  cloud  upon  title,  the  court 
will  not  admit  extrinsic  evidence 
in  aid  of  the  claim,  but  will  exam- 
ine the  record  evidence  only.  Ray- 
mond  V.  Post^  447 


11.  Where  a  lien  claim  was  filed  after 
the  commencement  of  a  suit  in  this 
court  to  foreclose  a  mortgage  which  2 
was  on  the  land  before  the  work 
was  done  or  materials  provided  for 
•which  the  lien  was  claimed,  and 
the  lien  claimants  were  not  made 
parties  to  the  suit,  and  did  not  ap- 
ply to  be  made  parties,  the  claim 
was  held  to  be  cut  off  by  virtue  of, 
the  provisions  of  the  "  act  relating] 
to  the  Court  of  Chancery,"  {Pamph: 
L.f  1870,  p.  40,)  by  sale  under  fore-; 
closui^e.  lb. 


12.  The  act  "  to  compel  the  determi- 
nation of  claims  to  real  estate  in 
certain  cases,  and  to  quiet  the  title 
to  the  same,"  (Pamph.  />.,  1870,  ;). . 
20,)  applies  to  a  lion  claim.        Jb.  \ 


mp:rger. 

It  does  not  necessarily  follow  that, 
by  a  mortgagee  becoming  the  pur- 
chaser of  the  premises,  and  taking 
title  therefor  at  the  sale  under  the 
foreclosure,  his  mortgage  is  merged, 
or  extinguished  in  his  legal  titleJ 
Parker  v.  Childj  41 


MISJOINDER. 
See  Practice,  19. 


MISTAKE. 

Equity  will  not  relieve  against  the 
consequences  of  a  mistake,  which 
is  the  result  of  inexcusable  negli- 
gence. Haggerty  v.  McCanna,  48.' 
DiUett  v.  Kemble,  06 

See  Practice,  13. 


MORTGAGE. 

The  lien  of  a  mortgage  given  by  a 
railroad  company  upon  after  ac- 
quired property,  held  to  attach  lo 
such  property  the  instant  it  was 
acquired,  and  that  by  operation  of 
the  covenants  therein,  the  mort- 
gage trustees  held  sach  property 
subject  to  the  trusts  of  the  moit^age. 
WUliamsom  and  Upton  v.  iS.  J. 
Southern  R,  R,  Cb.,  13 

Bill  to  foreclose  a  mortgage  given 
as  security  for  money  that  might 
be  advanced,  dismissed,  no  money 
having  been  advanced  under  the 
arrangement  from  which  it  origi- 
nated. McDowelfs  Kxecuton  v. 
Fiiher,  93 

.  Acceptance  of  interest  upon  a  mort- 
gage, without  claim  of  forfeiture, 
after  the  expiration  of  the  time 
when,  by  its  terms,  the  princi}«il 
became  due,  accompanied  by  an 
acknowledgment  of  the  receipt,  as 
of  the  verv  day  on  which  it  fell 
due,  and  tfie  receipt  of  interest  on 
the  mortgage  subsequently,  without 
anv  claim  of  forfeiture — held,  a 
waiver  of  the  forfeiture.  Sire  v. 
Wightman,  102 

.  The  holder  of  that  mortpige  was 
third  mortgagee,  and  a  oili  had 
been  filed  by  the  second  mortgagee 
to  foreclose  his  mortgage,  and  a 
final  decree  had  been  entered  in 
favor  of  the  first,  second,  and  third 
mortgagees.  The  owner  of  the 
equity  of  redemption  had  |>ermilt€d 
the  suit  to  proceed  to  decree  and 
execution,  expecting  to  be  able  to 
pay  off  the  first  and  second  mort- 
gages before  sale.  He  has  paid 
them  oflT,  and  now  asks  that  the 
execution  be  stayed  except  as  to 
the  costs  of  the  holder  of  the  thin! 
mortgage,  which  is  not  yet  due.  Ex- 
ecuti(m  stayed,  on  the' payment  of 
costs  and  interest.  lb. 


5.  The  complainants,  trustees  and 
cestuis  qtte  tru^t^  held  a  second  mort- 
gage on  premises  on  which  a  de- 
fendant held  the  prior  mortgage. 
The  defendant  was  interested  as  a 
cestui  que  truM  under  the  second 
mortgage.  He  also  had  a  claim 
against  the  morfgagon,  which  waa 


INDEX. 


589 


not  Fecured  bv  mortgage.  The' 
complainantH  were  permitted  to 
redeem  his  mortgage,  and  he  was 
compelled  to  accept  the  amount  of 
the  principal,  interest,  and  costs  of 
the  decree  and  execution  in  fore- 
closure on  his  mortgage,  which  was 
deposited  in  court  on  his  refusal  to 
accept  it  when  tendered  to  him, 
with  interest  on  it  at  the  rate  (four, 
per  cent,  per  annum)  allowed  bvj 
the  rule  of  the  court,  since  the  de-| 
fault  was  made,  and  to  assign  the 
decree  and  execution  to  secure  to 
those  of  the  cfftuit*  que  trunt  under 
the  second  mortgage,  who  had  con- 
tributed for  the  re<lemption,  the 
repayment  of  their  contribution, 
with  interest.  For  the  protection; 
of  the  defendant's  interest  underi 
the  second  mortgage,  it  was  decreed  j 
that  no  sale  of  the  mortgaged  pre- 
mises under  the  decree  should  be' 
made,  except  by  order  of  this  court. 
Casaidy  v".  BigeloVf  112 

6.  If,  by  agreement,  a  deed  is  to  be 
delivered  at  a  future  day,  and  the 
vendor  takes  a  purchase  money 
mortgage  on  the  land,  but  does  not: 
recora  it  before  the  nay  on  which 
the  <leed  is  to  Ikj  delivere<l,  and  the; 
deed  is  not  delivered  before  that! 
day,  and,  in  the  meanwhile,  the; 
purchaser  erects  buildings  on  thej 
land,  the  estate  of  the  vendor  is 
not  subject  to  a  lien  for  materials 
used  in  the  construction  of  such 
buildings,  and  the  purchase  money 
mortgage  is  entitled  to  priority 
over  the  lien  claim.  Uuber  v.  Die 
bold,  170 

7.  The  equity  which  entitles  a  subse- 
quent mortgage  encumbrancer  to 
the  benefit  of  a  release  executed  by 
a  first  mortgagee,  arises  only  when 
the  first  mortgagee  gives  the  release 
with  knowleoge  of  the  existence  of 
the  subsequent  mortgage;  and  if 
the  release  is  executed  without  no- 
tice of  existing  equities  on  the  part 
of  the  subsequent  encumbrancer, 
the  first  mortgagee  is  not  responsi- 
ble for  the  consequences  of  his  act, 
nor  is  the  lien  of  his  mortgage  in 
any  wise  impaired.  The  recoraing 
of  tlie  sabsequent  mortgage  wifl 
not  operate  as  oonstmctive  notice 

Vol.  X.  2 


of  its  existence  to  the  prior  mort- 
gagee.    Ward^s  Executors  v.  Mugue, 

397 

8.  To  entitle  theholderof  a  judgment 
on  a  lien  claim  u{)on  a  building 
erecleil  upon  premises  covered  by 
a  mortgage,  to  the  benefit  of  a  re- 
lease, made  after  the  commence- 
ment of  the  building,  of  other  land 
embraced  in  the  mortgage,  the 
mortgagee  must  have  had  knowl- 
edge at  the  time  he  executed  the 
release,  of  the  existence  of  the 
claim,  an<i  have  acted  in  bad  faith 
and  with  unjust  intention.  The 
mere  fact  that  when  the  release  was 
made  the  building  was  in  progress, 
and  the  mortgagee  knew  it,  is  not 
sufficient.  Ih, 

9.  A  mortgage  signed  in  blank,  and 
given  to  an  agent,  by  whom  it  is 
afterwards  fillc^I  in  and  delivered, 
is  not  a  legally  executed  deed. 
The  most  that  can  be  claimed  for 
it  is,  that  it  may  create  an  equita- 
ble lien,  which  this  court  may, 
under  proper  circumstances,  en- 
force.    Fox  V.  Palmer,  416 

10.  If  admitted  to  be  an  equitable 
lien,  it  cannot  prevail  over  equita- 
ble rights  of  another  who  has  also 
the  legal  title.  Ih. 

11.  In  a  Riit  to  foreclose  a  lost  mort- 
gage, the  mortgagor  cannot  resist 
payment  of  either  principal  or  costs 
on  the  ground  of  a  refusal  to  in- 
demnifv  him.  Sharps'  Administror 
tors  V.  'Cutler,  425 

12.  A  deed  absolute  on  its  face,  held 
to  be  a  mortgage,  it  having  been 
intended  by  the  parties  to  be  a 
mere  security.    Meliek  v.  Creamer, 

429 

13.  The  general  rule  disallows  costs 
to  the  complainant  in  a  suit  against 
a  mortgagee  to  redeem.  In  this 
case,  the  special  circumstances  held 
to  be  such  that  neither  party  should 
have  costs  against  the  other.      76. 

14.  Where  a  mortgage  is  shown  to  be 
an  open  one,  the  holder  of  it  can 
reoover  nothing  but  what  is  proved 
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with  reasonable  certainty  to  be  due.' 
Doubts  and  indefiniteness  should 
work  againi^t  the  mortgagee  and 
not  in  hiH  favor.  The  hunien  of 
proof  is  on  him.  Kline  v.  J/c- 
Gu4:kin,  433^ 

16.  A  mortgage  given  by  a  husband; 
and  wife,  in  trust  for  the  wife,  to- 
Bwure  to  her  money  alleged  to 
have  been  loaned  by  her  to  her: 
husband  out  of  her  separate  estate, 
held  to  be  a  lien  on  the  mortgaged 
premises,  in  the  hands  of  an  as-j! 
signee  for  value,  subsequent  to  a 
junior  uu)rtgage  by  the  same  par- 
ties.    McFarland  v.  Gilchruit,  487 

I 
IG.  The  assignee,  in  such  case,  has  no 

higher   equity  against   the  junior 

mortgagee,  than  the  trustee  and  her 

crsbii  que  truM.  lb. 


17.  In  a  suit  to  foreclose  a  purchase 
money  mortg:ige,  the  mortgagor 
and  grantee  in  the  conveyance,  is  3.  The  objection  that  ihe  party  has 


MUNICIPAL  COKPORATIOX. 

1.  When  land  owners  Rtand  by  and 
permit  street  improvements  to  be 
made  by  a  contractor  in  violation 
of  his  contract,  and  i>ermit  the 
authorities  to  pay  for  such  im- 
provements, equity  will  not  enjoin 
the  authoritien  from  enforcing  pay- 
ment of  assessments  made  therefor, 
under  authority  of  the  charter. 
I>u8efibury  v.  Jilayor  of  Xewark,  29-5 

2.  As  a  genera]  rule,  equity  will  not 
interfere  to  restrain  the  collection 
of  an  assessment  which  is  ill^:al 
or  void,  merely  because  of  its  ille- 
gality ;  there  must  be  some  special 
circumstances  attending  the  injury 
threatened  to  bring  the  c&se  within 
some  recognia^  head  of  e({uity 
jurisprudence:  otherwise,  the  per- 
son aggrieved  will  be  left  to  his 
remedy  at  law.  lb. 


entitled,  by  virtue  of  the  covenants 
against  encumbrances  therein  con- 
tained, to  have  the  amount  of  tax 
liens  outstanding  on  the  mortgage<l 
premises  deducted  from  the  amount 
<lue  on  the  mortgage,  and  a  decree 
taken  only  for  the  balance.  And 
the  assignee  of  such  mortgage  holds 
it  subjci't  to  the  same  e<iuity.  A'a- 
tional  Bank  v.  Pin  iter,  49o 


never  had  an  adequate  remedy  at 
law,  cannot  avail  him  in  this  vope; 
the  reasons  considered.  lb. 

4.  Under  an  injunction  bill  against 
citv  authorities  to  restrain  a  sale 
of  complainant's  land  to  pay  an 
alleged  fraudulent  and  void  assess- 
ment for  street  improvements,  an 
order  for  proof  was  entered  by  de 
fault.  Order  set  aside  on  the 
ground  of  surprise.  Lcwii  v.  CitM 
of  Elizabeth,  21»b 


18.  A  mortgagee  in  iwssession  will 
not  be  allowe<l  com|>ensation  for 
his    irouble  in  taking  care  of  the 

estate.     Elmer  v  Loper,  475  5.  A   municipal   corporation    has   a 

much    stronger    claim    for    relief 


19.  Directions  for  taking  an  account 
between  mortgagor  and  mortgagee 
in  iw-^ession.  Jb. 

See  Decree,  3,  7. 

P^VIDEXCE,   4. 

MECiiAXitV  Lien,  passim. 
Merger. 
Practh'E,  5. 
Sheriff's  Sale,  5. 
Usury,  3-0. 


MOKTGAGEE  AND  MORT- 
GAGOR. 

See  Mortgage,  passim. 

Trust  and  Trustee,  10, 11. 


against  the  consequence  of  delay 
and  negligence  of  the  officer  upon 
whom  the  charge  of  ita  litigation 
is  devolved,  than  an  individual 
acting  for  himself  in  his  own  in- 
terest, would  have  against  the  con- 
sequences of  the  neglect  of  his 
solicitor  or  counsel.  lb. 

(5.  A  party  aggrieved  by  an  illegal 
a.sse8sment,  has  his  remedy  at  law, 
and  when  that  is  adequate  ami 
ample,  equity  will  not  interfere,  lb. 


I,. 


7.  In  this  case  no  fraud  is  shown,  ex- 
cept by  vague  and  incooaequential 
statement,  and  if  there  was,  the 
complainant  is  bound  by  his  ladies. 
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The  improvemontM  for  which  thtf' 
asKewment  waa  made,  were  all  paid 
for  long  before  I  he  hill  was  HIitl., 

lb. 


straining  the  city  from  executing 
and  delivering  a  declaration  of  sale 
of  complainant's  land.  Ihinean  v. 
City  of  Elizabeth,  430 


NE  EXEAT. 


Under  a  provision  of  a  city  charter, 

thai  "  where  streets  are  ortieriHl  to 
.   be  opened,  gradwl,  or   paved,  or 

where  side  or  crosswalks  are  or-  Motion  to  discharge  writ  refnse<i,  for 

dere<l  to  l>e  made,  the  owners  of  |     insufficiency  of  answer  and  affida- 

property  on  the  line  thereof  may  I     vits.     Myer  v.  Mycr,  28 

o]>en,  grade,  and  ]>ave,  or  lay  side  ! 

or  crosswalks  at  their  own  ex]K*nse, 

hilt  in  the  manner  directed  by  the  NEGLIGENCE. 

board  of  councilmen,  provided  they  . 

do  the  sjune  within   a  reasonable;    *S^.'^  Exe<:ut()R,  1. 


time,  to  be  fixed  by  said  Iward, 
otherwise  sai<l  improvement  shall 
be  done  by  the  citv,  in  the  manner 
V  this  act."     Jh'hl — 
8.  That  pt^rmission  given  to  property  ■ 
owners  to  grade  a  street,  for  open- ; 
ing,  regulating,  and  grading  which  ; 
an    ordinance    was    ])2issed    u|K)n  > 
their    ap])lication,    did    not    takej 
away  from  the  council  their  jwwer 
over  the  matter  of  regulating  and 
grading    the     street.       Morrin    v. 
Mayor  and  Council  of  BayonnCy  345 


9.  That  the  property  owners  having 
grade<i  <mly  a  part  of  the  street, 
leaving  the  rest  of  it  ungraded,  and  1 
having  ceased  to  do  any  work  on' 
it,  the  council  would  not  l>e  re-' 
Btrained  from  completing  the  work.' 

lb. 

10.  A  party  has  no  standing  to  in- 
voke the  aid  of  the  court  against 
the  execution  of  a  public  improve-, 
ment  by  the  municipal  authorities, 
because  he  will  thereby  l>e  made 
liable  to  be  assessed  for  such  im-' 
provement,  if,  as  he  insists,  the 
authorities  have  no  jHiwer  to  make|;l. 
the  improvement.  76. 

11.  It  appearing  from  the  bill  and 
a]>i)ended  atlidavit,  and  not  being 
contradict e<l,.  that  the  complain- 
ant's lands  in  Elizabeth  had  been! 
sold  bv  the  citv  for  a-ssessments,  inj 

*  *  I 

connection   with  other  lands  not 
owned  by  him,  and  that  the  com- 

•  /  I 

nlainant  s  offer  to  redeem  his  own^ 
lands  had  been  refuBe<l  by  the  city, •.2. 
unless  payment  were  also  made  of 
the  assessment  on  the  lands  not 
his,  an  injunction  was  granted  re- 


MuNiciPAL  Corporation,  5. 

NON-JOIXDER. 
Si'e  Pka(Tic'k,  20. 

NOTICE. 

See  Mortgage,  7. 
Practke,  4,  7,  8. 

ORPHANS  COURT. 

The  Orphans  Court  cannot  try  title 
to  lands,  under  proceedings  for 
sale  therc»of  for  imyment  of  debts. 
Strackhamer  v.  Kline^B  Adm^r,    503 

The  Orphans  Court  has  power  to 
revoke  letters  of  guardianship  ob- 
tained through  false  representa- 
tions.    Clement's  Appeal,  508 

PARENT  AND  CHILD. 

Having  volnntanly  assumed  the 
support  of  his  step-daughter,  the 
complainant  is  not  entitled  to  com- 
pensation for  her  support.  In  the 
absence  of  an  express  promise 
made  by  the  child  after  attaining 
majority  to  repay  the  step-father, 
no  compensation  can  be  recovered 
by  him  at  law  or  in  equity  for  such 
support.  Haggerty  v.  McCanna,  48 

A  mere  promise  by  a  father  to  re- 
ward a  daughter  for  her  faithful 
discharge  of  her  filial  dHiies,  in 
the  abtsence  of  any  contract  or  legal 


obliKKtioD  on  which  nn  implied  1 
promiae  U>  pay  her  can  be  based, 
IB  not  auth  an  agreement  as  will^ 
Bupporl  a  Taori^age  Bubeeqiienllv, 
executed  to  her  agHinittthefalher V 
creditors.       GardaeT'i    Adm'r 

3.  The  law  will  not  imply  a  promise! 
on  liie  part  of  a  par^t  lo  pav  a' 
daughter  for  serticea  rendered  bv 
her  in  hia  household.  lb.' 


1.  Bond  liolden>  are  not  neceo!<ar)r 
parlies  to  a  bill  for  foreclosure  br 
their  Inutee,  of  the  morl^nge  given 
to  secure  the  bonds.  Lnder  the| 
circumstances  of  this  case, 
petitioners  arc  not  uroper  parties' 
complaiiuuit,  but  will  be  admitted 
as  defendants,  if  thev  desire.  Wil-' 
liamaon  &  Upton  y.'S.J.So.R.  Co.,', 


nrv  par- 
to  a  bill  for  foreclosure  bvi 
r  trustee.      Alltn'i  Ei'r-v.Holi. 


After  certain  ipeciGc  devisea  la  hi> 
sons,  G.  and  ll.,  the  lentator  dim- 
led,  that  in  the  division  of  his  es- 
(ale,  the  sunt  of  $8000  be  chai^ 
toG.,  and  (11,000  to  H.,  on  account 
of  Ihe  real  estate  speciGcallr  de- 
vised to  them,  and  gave  ihe  rest  of 
his  estale,  real  and  pervoual,  to  his 
four  children,  G.,  H,,  M.,  and  C, 
to  be  eijually  divided  between  them. 
G.  and  H.  were  appointed  execu- 
tors, and  proved  the  will.  The; 
look  the  entire  penonal  propettr, 
and  still  hold  a  large  surplus  of  it, 
refusing,  without  reason,  lo  pa;  to 
M.  and  G.  their  proportions  of  audi 
surplus,  or  of  the  f  19,000  chaix<d 
by  the  wi!l  upon  G.  and  H.  G. 
filed  bis  bill  lor  partition  of  ibe 
real  estate  not  specifically  devised, 
against  the  other  children.  HM, 
that  the  shares  of  G.  and  H.,  in  the 
residuary  real  estate,  must  be 
charged  respect  ivelv  with  the  three- 
fourths  off8D00an'd  $11,000,  with 
which  they  were  made  chargeable 
by  the  will.  111. 


for  u 

tion  of  premises  held  in  t»nimon,' 
he  must  show  exclusive  possession 
of  Ihe  premises,  or  that  some  profil^ 
has  been  derived  therofroni  forj 
which  the  co-tenant  ought  lo  ne-i 
connl.    Ban-ell  v.  Barrdl,         173 


P.\ETNERSHIP. 

The  aceeplnnee  by  a  creditor  of  a  (»• 

I     partnership,  of  a  note  made  bj  one 

lif  the  partners  in  the  name  of  the 

lirm,  after  the  death  of  the  other 

pirlner,   held,  under  the  circum- 

atances,  not  to  discharge  the  eslale 

'     nfihe  deceased   partner  from  ike 

'    ilubi.  there  being  no  evidence  from 

!     u'hicb    the    conclusion    could  be 

'     drawn,  or  Ihe   implication  arise, 

\     iliat  the  creditor  intended  to  dit- 

barge  the  estate  of  the  decvas^ 

<artner.      Tilut   v.  Todifi  Admt. 

458 

See  IsjCNcnos,  12. 


2.  Though  no  question  be  ni.i<Ie  n^ 
the  legal  title  of  a  tenant  in  ci 
mon  to  the  share  wliich  hi'  chii 
to  own  in  the  real  estate  of  which 
he  seeks  parti  [ion,  yet,  where  a 
ti tion  is  sought  in  acourt  ofciii 
it  will  only  be  accorded  on  cqi 
ble  terms,  where  it  seems  to  . 
coarl  juat  thai  such  terms  should  be| 


PAYMENT  PRO  TAMTO. 
&t  lujuscnow,  1. 


PERSOSALTY. 
See  KtiviTABU  GoBTxaaiOH. 
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PLEA. 

See  Pleapino,  6. 
Practice,  1(3L 


PLEADINa 


closure  of  a  purchase  money  mort- 
gage. '       lb. 

6.  A  stated  account  is  prima  facie  a 
bar  to  a  suit  for  account.  But  the 
defendant  in  pleading  it,  must  by 
his  plea,  although  neither  fraud  nor 
error  be  charged,  aver  that  the 
stated  account  is  just  and  true  to  the 
best  of  his  knowledge  and  belief. 
For  want  of  such  averment,  plea 
overruled,  with  leave  to  amend. 
Driggs  v.  GarretsoUf  178 


1.  When  a  party  seeks  relief  in  equity 
from  liability  for  acts  done  under 
his  authority,  on  the  grounds  that 
the  authority  was  fraudulently  ob- 
tained, he  must  show  wherein  the.  7.  Want  of  capacity  as  a  defence  to 
fraud  -consists ;  the  mere  allegation:  the  enforcement  of  a  contract, 
of  fraud  is  not  sufficieut.    Smith  v. 


Kuhly 


38 


should  be  distinctly  set  up  in  the 
answer.  Milter^s  Administrator  v. 
MiUer,  354 


2.  A  who  ha^  had  joint  business  with;  ,     .      , 

B,  to  whom  C  has  lent  his  notesiiS.  Defendants  obtained  an  extension 


and  checks  to  be  cashed  for  B's 
benefit,  cannot,  on  his  bringing  suit 
at  law  against  C  on  such  notes  and 
checks  of  which  he  has  become  the 
owner  in  his  own  separate  right,  bei 
required  to  plead  with  B  in  order' 
that  it  may  appear  whether  there  is 
not  something  due  from  him  to  B 
in  their  joint  business,  which  may 
be  applied  to  the  payment  of  the 
indebtedness  of  C   to  A,  on    the' 


of  time  to  answer,  on  an  ex  parte 
application,  after  the  expiration  of 
the  time  limited  by  law  for  answer- 
ing. In  their  answer  they  set  up 
usurv.  It  was  ordered  that  so  much 
of  the  answer  as  set  up  usurv,  be 
struck  out,  or  that  the  defendants 
introduce  into  the  answer,  an  ofier 
to  pay  the  principal  actually  re- 
ceivecl,  with  lawful  interest.  Hill 
V.  Colie,  409 


notes  and  checks.    Such  is  not  the  I 
object  of  an  interpleader.  J6.  9.  The  rule  is  not  entirely  inflexible, 

that  the  substance  of  the  complain- 


3.  Executors     suing      for      legacies 
charged  upon  lands  after  the  estate 
has  been  settled,  and  having  no  in- 
terest  whatever    in  the    legacies,  .     ,  cr    ,a    i  ^..u  «^*  k^ 
o««n^f  ^.«;ntnm  ih^  .n\t  witlinn    10.  A  charHfc  of  fraud  shou  d  not  be 


ant's  case  must  be  contained  in  the 
stating  part  of  the  bill.  Rorhack  v. 
Dorsheimer^  616 


cannot  maintain  the  suit,  without 
joining  the  legatees  as  complain-i 
ants  with  them.  Coots  Executors 
v.  Higgins,  117 " 

4.  An  allegation  in  the  answer  as  a 
defence  to  a  bill  for  a  foreclosure 
•of  a  purchase  monev  mortgage,  that 
"part"  of  the  land  intended  to  he 
conveyed  has  been  omitted  from 
the  description,  by  metes  and 
bounds,  without  stating  what  part, 
or  whether  the  land  is  not  other- 
wise sufficiently  described  to  be 
fully  identified,  is  insuflBcient.    Al* 

lerCs  Executors  v.  Roll.  163 ' 

ii 

6.  The  defence  of  an  alleged  error  in; 
his  deed  cannot  avail  the  defendant 
under  his  answer  to  a  suit  for  fore-. 


general,  but  if  so  charged,  the  de- 
fect muKt  be  taken  advantage  of  b 
demurrer. 


I 


11.  The  sureties  of  administrators  can- 
not be  joined  as  substantial  parties 
to  a  bill  against  the  representatives 
of  such  administrators,  which  is 
grounded  on  an  alleged  devastavit 
committed  by  such  original  admin- 
istrators, lb, 

12.  The  proper  course  of  proceeding 
in  such  case,  pointed  out  /6. 

13.  An  answer  which  admits  that  a 
mortgage  wbm  executed  to  the  com- 
plainant, a  corporation,  of   "the 

nrport  and  eflfect  set  forth  in  the 
ill/'  does  not  raise  any  issue  as  to 


I 
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the  corporate  existence  of  such  com 
plainant,  or  its  capacity  to   take 
such     mortgage.       ButUrfield    v.  jl 
Savings  Bankf  533 


See  Practice. 

Township  Authorities,  1. 
Usury,  7,  10,  12. 


POLICY  OF  INSURANCE. 


See  Usury,  1,  8,  9. 


POWER. 

1.  A  judgment  recovered  against  a 
devisee  for  life,  vested  under  the 
will  with  power  to  consent  that  the 
executors  should  sell  the  real  estate 
at  their  discretion  and  appropriate 
the  income  for  the  support  of  such 
devisee  and  his  family,  during  the 
devisee's  life,  does  not  work  an  ex- 
tinguishment of  the  power.  The 
lieu  of  the  judgment  is  subject  to  3 
the  power.  Leg(j€Uv,DoremiLS,  122' 

2.  The  power  to  consent  to  a  sale  is 
not  extinguished  in  all  cases  where 
the  donee  of  the  power  is  the  life  . 
tenant,  even  by  the  absolute  aliena- 
tion  by  him  of  his  life  estate.  The^ 
rule  is,  that  so  long  as  nothing  is 
done  in  derogation  of  the  alienee's 
estate,  the  alienation  has  no  opera- 
tion on  the  power.  lb  \. 

o, 
I 

3.  When  a  power  is  executed,  the  per- 
son taking  under  it,  takes  under 
him  who  created  the  }X)wer,  and  not' 
under  him  who  executes  it.  The 
only  exceptions  are,  when  the  per- 
son executing  the  power  has 
granted  a  lease  or  any  other  inter-, 
est  which  he  may  do  by  virtue  of 
his  estate,  for  then  he  is  not  al- 
lowed to  defeat  his  own  act.  Buti 
suffering  a  judgment  it  not  withinj 
the  exception  as  an  act  done  by  the 
party  ;  it  is  a  proceeding  in  invitum, 
and  therefore  falls  within  the  rule.  U 

76.  ^• 


See  Will,  17. 


PRACTICE. 

.  A  supplemental  *bi  11  directed  to  be 
filed  by  trustees,  difOinctly  and  fully 
setting  up  the  claim  insisted  upon 
by  petitioners,  and  making  all  par- 
ties in  adverse  interest,  defendants. 
The  litigation  under  the  supple- 
mental bill  to  be  confined  to  the 
subject  matter  thereof.  The  frame 
of  the  bill  and  the  parties  to  it,  t« 
be  settled  by  the  court.  WUUam- 
son  and  Upton  v.  N.  J,  So,  B,  K 
Co,,  13 

.When  a  foreclosure  suit  has  pro- 
ceeded to  decree  pro  confe»fo  and 
order  of  reference,  and  the  mort- 
gaged premises  are  then  sold, 
though  the  purchaser  will  be  ad- 
mitted as  a  party  defendant,  he 
will  not  be  permitted  to  answer. 
He  may  be  present  at  the  taking 
of  the  account  and  avail  himself  of 
all  the  defences  which  the  mortga- 
gor could,  after  the  decree  pro  eon- 
jesso  against  him.  Betritt  and 
Ward  V.  Montclair  Railway  Co.,  100 

.  But  when  the  suit  has  proceeded 
to  final  decree,  though  the  pur- 
chaser be  admitted  as  a  defendant, 
he  cannot  contest  the  complainant's 
claim.  lb. 

.  ThesherifTs  return  "served"  upon 
the  Hubpcvna,  is  presumptive  proof 
of  the  service  of  the  notice  re- 
quired by  the  38th  rule.  Bell  v. 
GUmore,  ICM 

A  suit  to  foreclose  a  purcha.*!e 
money  mortgage  on  lands  convey- 
ed to  the  mortgagor  by  dee<l  with 
covenant  against  encumbrances, 
which  were,  at  the  date  of  tlie 
deed,  and  at  the  commencement  of 
the  suit,  subject  to  judgments,  the 
amount  due  on  the  judgments  ex- 
ceeding that  due  on  the  mortgage, 
so  that  no  deduction  could  l>e  made 
from  the  mortgage  debt,  stayed 
until  the  premises  should  be  re- 
leased from  the  lien  of  the  judg- 
ments.   Dayton  v.  Dusenhnry,  110 

Executors  suing  for  legacies 
charged  upon  l»iid,  after  tbe  es- 
tate nas  been  settled,  and  having 
no  interest  whatever  is  the  lega- 
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cies,  cannot  maintain  the  suit  with-'  13.  A  mistake  in  ant€-<laling  a  sub- 


out  joining  the  legatees,  as  com 
plainants  with  them.     CooVs  ExWa 
V.  Higgintf  117 


E<ena,  when  in  fact  it  was  not  issued 
efore  the  filing  of  the  bill,  may  be 
corrected.    JJinsmore    v.    Westcott^ 

302 


7.  Notice  of  application  for  assign- 
ment   of   dower,   by  publication,!  14.  A  defect  in  the  affidavit  of  mail- 


where  all  the  persons  interested  in' 
the  lands  resiue  in  this  state,  is  a' 
nullity,  and  assignment  of  dower 
to  a  widow  under  proceedings  had 
upon  such  notice,  is  illegal.  Pier- 
8on  V.  HitchneTj  129 


ing  a  copy  of  the  notice  to  an  ab- 
sent defendant,  in  not  showing 
that  the  place  to  which  it  was  di- 
rected was  the  defendanfs  poHt- 
office  address,  may  be  remedied  by 
supplying  the  proof  by  way  of 
amendment.  lb. 


8.  Minors  who  have  no  guardians, 
arc  entitled  to  notice  of  such  ap-' 15.  A  party  claiming  an  interest  in 
plication,  and  guardians  ad  lileml      premi^le4  against  which  a  foreclos- 


should  be  appointed  for  them.  76.' 

9.  A  defendant  can  have  positive  re- 
lief against  the  complainant,  even 
as  to  the  subject  matter  of  the  suit, 
only  by  cross-bill.  Aileii's  Ex*r  v. 
Roll,  163 


ure  has  been  commenced,  under  a 
deed  not  recorded  at  the  filing  of 
the  bill,  is  bound  by  the  proceed- 
ings in  the  suit,  so  far  as  the  proj)- 
erty  is  concerned,  ax  if  he  had  been 
made  a  party  to  the  suit.  His  not 
being  made  a  jMirt^  to  the  suit, 
does  not  aflect  the  title  of  the  pur- 
chaser at  the  sale.  lb. 


10.  Where,  at  the  reference  before  a 
master,  an  encumbrancer  finds  that.! 
a  co-defendant,  also  holding  an  en-- IG.  The  pendency  of  an  action  at  law 


cumbrance    upon    the  mortgngeil 

premises,  claims  an  unjust  priority!,' 

over  him,  and  nothing  has  appear- . 

ed  in  the  case  to  lead  him  to  sup-|! 

pose  that  such  priority  would  beij 

claimed,  and  he  is  unable  eff"ectu-!| 

ally  to  litigate  the  matter  and  re-  17.  A  husband  is  not  a  proper  party 

sist  the  claim  before  the  master, ;     complainant  to  a  bill  by  his  wife 


by  A  ugsiinst  B,  in  a  court  of  an- 
other state,  constitutes  no  bar  to  a 
suit  in  equity  here  by  B  against  A 
for  the  same  object.   FvlUm  v. Gold- 


en. 


353 


the  court  will,  if  necessarv  to  his' 
protection,  and  to  efi^ectuate  the 
ends  of  justice,  give  him  leave  to| 


for  a  reconveyance  to  her  of  land 
which  she  and  her  husband  con- 
veyed to  the  defendant,  and  which 


file  a  cross-bill.    IJuber  v.  IHeboid,      was  then  her  separate  estate.    Bar- 

170 !     rett  V.  Ihuyhty,  379 


11.  An  objection  that  the  complain- 
ant has  a  complete  and  adequate'; 
remedy  at  law,  comes  too  late  ati: 
the  hearing.     Cutting  v.  Dana^  265; I 

12.  Although  the  court  may  of  its  ownlj 
accord  dismiss  the  bill  when  it  ap-! 
pears  on  the  hearing  that  the  com-' | 
plainant  has  a  complete  and  ade-|| 
quate  remedy  at  law,  notwithstand-i. 
ing  the  objection  was  not  taken  in'l 
the  pleadings  nor  noticed  in  the' I 
argument,  ^et  under  such  circum- 
stances, it  18  the  duty  of  the  courtj 
to  retain  the  cause,  provided  it  be! 
competent  to  grant  relief,  and  have! 
juri»diction  of  the  subject  matter.* 

lb. 


18.  Leave  given  to  amend  by  substi- 
tuting a  proper  and  responsible 
person  as  next  friend  of  the  wife, 
and  making  the  husband  a  party 
defendant.  lb, 

19.  A  misjoinder  may  be  assigned  as 
cause  for  demurrer,  ore  tenus,  at 
the  argument,  though  a  general 
demurrer  for  want  of  equity  be 
overruled.  lb. 

20.  It  is  the  settled  practice,  that 
where  a  demurrer  is  put  into  the 
whole  bill  for  causes  assigned  on 
the  record,  if  those  causes  are  over- 
ruled, the  defendant  will  be  al- 
lowed to  assign  other  causes,  ore 
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ienuSf  at  the  argument,  but  the  de- 
murrer ore  teniuty  muRt  be^for  some 
caufle    which    covers    the    whole 

extent  of  the  demurrer.  lb. 

I 
I 

21.  Leave  given  to  amend  injunction 
bill,  after  answer  filed,  without! 
prejudice  to  the  injunction  or  other 
orders  made  in  the  suit.  Lanning 
V.  Heaihj  425; 

J 

22.  The  answer  not  to  be  witlidrawn,! 
but  left  on  file,  and  the  suit  to  pro- 
ceed upon  the  newly  engrossed' 
amended  bill.  Ib.\ 

23.  CcaUU  que  trust  should  be  joined 
with  trustee  in  a  suit  for  the  recov- 
ery of  property  belonging  to  the, 
former.     Elmer  v.  Loper^  475 


PRESUMPTION. 

See  Deed,  1. 

Husband  and  Wife,  5. 


PRINCIPAL  AND  AGENT. 

1.  A  principal  who  has  executed  a 
contract  Xot  the  sale  of  land,  and 
authorized  an  agent  to  recei?e  an 
installment  of  purcha.se  money  un- 
der the  contract,  and  given  the 
Purchaser  to  understand  that  the 
alance  was  to  be  paid  to  snch 
agent,  cannot  repudiate  the  agency 
and  refuse  to  execute  the  de^  be- 
cause the  agent,  to  whom  the  pur- 
chaser has  paid  the  whole  of  the 
purchase  money,  is  unable  to  pay 
It  over  to  the  principal.  Hand  v. 
JacobuSf  154 


24.  Where  cestui  que  trust  was  made  i 
a  defendant    in    such   a   suit,   an 
amendment   was   ordered    at    the 
hearing,  striking  him  out  as  de- 2.  Payments  made  to  an  agent,  on 


fendant  and  making  him  a  com-| 
plainant.  76. 


account  of  principal  and  interest  of 
a  bond,  allowed  the  debtor,  the 
action  of  the  creditor,  having  been 
such  as  to  estop  him  from  denying 
the  agencv.     Haines  v.   Poklman, 

179 


25.  An  injunction,  issued  on  bill  and! 
answer,  restraining  the  defendants! 
from  carrying  on  their  business  in 
specified  ways,  was,  after  the  lapse  j 
of  a  year,  modified  without  oppo- ! 
sition  on  part  of  complainantst.ji 
lender  the  nio<litied  injunction,  the  i 

business  was  carried  on  for  another  The  right  to  prize  money  vests  in 
year,  when  the  cause  was  brought,     thecaptor  from  the  time  of  capture, 
to  hearing  upon  the  evidence.   The 
l>ro()f  being  held  to  be  insufficient 
to  justify  a  decree  putting  an  end 


PRIZE  MONEY. 


and  not  from    the  condemnation. 
Matter  of  Swartwout's  vili,         309 


PURCHASER. 


to    the   defendants'    business,    the. 

cause  was  ordered  to  stand  without 

final   decree,   with    permission   toj 

either  partv  to  anplv  for  leave  to  ,    .      ,.     ,.        a        _j       - 

prcinci  additional  proofs,  or  (o  be  1- Appl'™"«"  Jf^o^der  for  posses 

heard  anew.     Meanwhile,  neither 


party   to   pay  costs   to   the  other 
Meigs  V.  Lister y  481) '] 


sion  by  purchaser  of  mortgaged 
premises  at  sheriff'^s  sale;  or3er 
accordinglv.  Fraziers  Adminij*- 
trators  v.  Beatty,  343 


26.  The  non-joinder  of  parties,  whose  I 

absence  simply  renders  the  defend-l  2.  Purchasers  at  sales  under  decrees 


ant  liable  to  a  revival  of  the  Htiga-' 
tion,  cannot,  as  a  general  rule,  be 
taken  advantage  of  at  the  final 
hearing.      Voorhee*>''  E/r  v.  Melick,^ 

523 
See  Appeal. 

Assistance,  writ  of. 

Creditor  and  Debtor,  1,  2. 

Divorce,  8. 

Purchaser. 


of  this  court,  if  not  already  parties 
to  the  suit,  are  regarded,  to  a  cer- 
tain extent,  as  parties  to  it,  to  be 
under  the  control  of  the  court  on 
the  one  hand,  and  under  its  pro- 
tection on  the  other.  Such  pur- 
chaser may  therefore  be  compelled 
to  complete  his  purchase  in  a  mim- 
mary  way  by  an  order  upon  him, 
without  a  bill,  topajr  the  money  or 
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bring  it  into  court.    Silver  v.  Cam 
bell,  4 

See  E  ASM  EXT. 

Mechanics'  Lien,  5,  6,  8. 
Practice,  2,  3. 
Redemption. 
Sheriff's  Sale  5 
i^PEciFic  Performance,  2. 

CISURY,  3. 

WiL-L,  1,  2. 


RAILROAD  COMPA^^Y.        | 

1.  Question  of  rccciTership,  in  thi** 
cane,  not  pa«»e<l  upon,  the  trustees 
having  filed  their  i>etition  that  the 
receiver  appoinien  under  another 
application  might  be  directed  to 
deliver  to  them  as  trustees  under 
the  raortgnge,  the  possession  of  the 
New  Jersey  Southern  Railroad, 
including  the  L.  B.  and  S.  S.  road 
and  its  appurtenances.  WilUam- 
ton  and  Tipton  v.  The  New  Jerwy 
Southern  R,  R.  Co.,  13 

"2.  Where  a  surety,  who  was  subroga- 
ted to  the  rights  of  a  land  owner 
to  whom  the  former  has  been  com- 
pelled to  pay  the  debt  of  his  prin-. 
cipal  for  land  taken  by  the  princi-| 
pal,  (a  railroad  company,)  under 
the  exercise  of  the  right  of  eminent, 
domain,  applied  to  this  court  to! 
enjoin  the  use  of  the  company's 
road  over  the  land — Held,  that  it 
was  not  necessary  to  his  protection, 
to  prevent  such  use,  there  being 
nothing  to  be  gained  by  him  through 
such  injunction ;  the  company  be- 
ing insolvent,  and  its  affairs  in  the 
hands  of  a  receiver,  and  the  road  I 
being  operated  for  the  accommoda- 
tion of  the  public,  merely  by  a 
trustee  of  holders  of  bonds  of  the 
company,  with  a  view  to  a  more 
advantageous  sale  of  the  property 
on  foreclosure.  In  the  nuntter  of 
Abram  S,  Hewitt,  210 

I 

3.  Where  land  has  been  taken  under 
the  exercise  of  the  right  of  eminent' 
domain,  and  a  question  is  ixmding 
in  a  court  of  law  as  to  the  amount 
•of  compensation  to  which  the  land, 
owner  is  entitled,  he  will  be  pro- 
tected in  his  constitutional  right  to| 
possession  of  his  property,  until 


6. 


his  compensation  be  ascertained 
and  paid  or  tendered  to  him  ;  and 
the  company  in  whose  favor  the 
condemnation  is  made,  will  not  be 
permitted  to  take  (Ktssession  of  the 
land  on  tendering  so  much  of  the 
compensation  as  is  not  in  dispute, 
but  will  be  restrained  from  so 
doing.  Mettier  v.  EaMon  and  Avi- 
boy  Railroad  Co.,  214 

To  secure  the  land  owner  in  his 
constitutional  right,  and  at  the 
same  time  to  spare  the  company 
unnecessary  delav,  the  court  will, 
on  the  latter  paying  the  land 
owner  so  much  of  the  comi>onsation 
a*4  is  undisputed,  and  the  costs  of 
the  suit  in  this  court,  and  paying 
into  court  an  amount  sufficient  to 
cover  the  disputed  claim,  to  the 
end  that  the  land  owner  may  have 
the  same  if  adjudged  by  the  court 
of  law  to  be  entitled  thereto,  per- 
mit the  company  to  take  possession 
of  the  land.  lb, 

.  A  receiver  under  the  supplement 
of  March  17th,  1870,  to  the  act  to 
prevent  frauds  by  incorporated 
companies,  directed  to  sell  the 
property,  part  free  from  encum- 
brances, and  part  subject  thereto, 
and  the  order  and  manner  of  sale 
specifically  directed.  Middlelon  v. 
Neto  Jersey  We«t  Line  Railroad 
Co,,  306 

,  Question  of  constitutionality  of 
that  act  not  passed  upon.  lb, 

.  Where  a  railroad  company  had 
entered  into  a  wTitten  agreement 
for  their  right  of  way,  with  the 
person  who  was  the  ostensible 
owner,  and  also  the  owner  of  reconl, 
of  the  property  over  which  the 
right  oi  way  was  sought,  and  by 
virtue  of  a  license  in  such  agree- 
ment, entered  into  possession  and 
graded  their  road-bed,  and  pro- 
ceeded to  lay  their  track,  an  in- 
junction to  restrain  them  from  the 
use  of  the  property  at  the  suit  of 
the  wife  of  such  ostensible  owner, 
who  claimed  that  at  the  time  of 
making  such  agreement,  she  was 
the  real  owner  of  the  property  by 
deed  unrecorded,  ana  that  the 
agreement  and  license  were  made 
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without  authorily,  was  refuMKl ;  it] 
appearing  that  she  wan  cognizant'; 
of  the  entry  of  the  company  and  of 
tlieir  work  upon  the  property,  and 
gave  them  no  notice  of  her  owner-, 
8hip,  nor  repudiated  the  agreement 
or  licenne,  and  the  company  were 
guihy  of  no  negligence.  Pickert  v.' 
Jiidgefield  Park  Railroad  Co,,    316 

I 
8. The  Hudnon  Tunnel  Kailroad 
Company,  chiiniing  to  be  a  corpo-, 
ration  organized  under  tlie  General' 
Railroad  Law,  having  entered; 
upon  land  of  complainants  without 
their  consent,  and  having  made 
large  excavations  therein,  were  re- 
strained from  further  prosecuting 
their  work  until  they  should  make 
compensation.  M.  &  E.  R,  R,  G>. 
V.  Hudson  Tunnel  Cb.,  384 


9.  Such  entry  having  been  made,  not 
only  without  the  permission,  but 
against  the  warning  and  protest  of ' 
the  complainants,  the  defendants 
have  no  equity  to  be  permitted  to 
proceed  with  their  work,  even  in 
view  of  their  effort  to  make  com-  ■ 
pensation,  on  the  ground  of  acting  i 
in  good  faith   in  beginning  their 
work,  and  under  misapprehension 
of  the  authority  of  the  municipal 
authorities   (by  whose  permb*8ion 
they   entered)   over    part    of   the 
premises.     There   is  neither   mis- 
take, accident,  or  exigencv.        lb. 

II 

10.  That  part  of  the  land  taken  was  2 

part  of  a  public  street,  does  not  1 
affect  the  right  of  the  owners  to ! 
compensiition.  lb. 


11.  The  necessity  of  first  making  com- 
pensation is  not  avoidetl  by  the 
plea  that  the  work  in  which  the 
defendants  are  engaged  is  an  ex- 
ploration. It  is  not  the  explora- 
tion contemplated  by  a  charter, 
giving  license  to  enter  upon  lands 
to  explore,  &c.  Ib.\ 


12.  Equity    will    enjoin    a    trespass  3 
which  is  continuous,  and  invades  j 
proprietary  rights.  Ib,\ 


13.  Under  a  clause  contained  in  their 
charter,  that  if  a  railroad  company 
shall  find  it  necessary  to  change 
the  location  of  any  portion  of  any 


turnpike  or  other  public  road,  they 
are  authorized  and  empowered  bo 
to  do  and  to  occupy  such  portions 
of  the  turnpike  or  road  as  they 
may  deem  neceffsary  or  expedient, 
&c.y  the  company  are  not  the  sole 
judges  of  the  necessity  or  expedi- 
ency of  changing  the  location,  Stc 
They  have  not  the  power  to  change 
the  location  whenever  they  Bhall 
decide  that  it  is  necessary  or  ex- 
pedient, but  only  when  the  neces- 
sitv,  in  point  of  fact,  exists.  E,  A. 
R!R,  Co,  v.  The  Inhabitants,  <^.,  565 

^SSse  MoBTGAQE,   1. 


RECEIVER. 
See  Railroad  Company,  1,  5. 

RELEASE. 
See  Mortgage,  7,  8. 

REDEMPTIOy. 

A  purchaser,  (first  mortgagee,)  at 
a  sale  under  a  foreclosoresuit  upon 
his  mortgage,  to  which  suit  a  sec- 
ond mortgagee  was,  by  oversight, 
not  made  a  partv,  is  entitle<l  to  re- 

3uire  the  seconcf  mortgagee  to  re- 
eeni  in  a  reasonable  time,  or  to  be 
foreclosed.     Parker  v.  Child,       41 

Such  purchaser,  as  prior  incum- 
brancer, must  be  redeemed,  not 
only  to  the  full  amount  due  for 
principal  and  interest  uj>nn  hi* 
mortgage,  but  also  to  the  full  a- 
niount  of  the  purchase  money  \aid 
by  him  over  and  above  such  a- 
mount,  the  excess  having  been  ap- 
propriated in  payment  of  claims 
prior  to  the  second  mortgage,  and 
the  purchaser  being  thereby  subro- 
gated to  the  rights  of  the  holders 
of  those  claims.  lb. 

The  purchaser,  if  redeemed,  must 
account  for  the  rents  and  profits 
during  his  occupation  of  the  pre- 
mises, and  cancel  a  mortgage  given 
by  himself  thereon,  after  he  had 
received  his  deed.  lb. 

See  Mortgage,  o. 
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RENTS  AND  PROFITS. 

See  Dower,  3. 
Partition,  1. 
Redemftion,  3. 


SETTLEMENT. 
See  Husband  and  Wife,  5* 

SHERIFFS  SALE. 


RESIDUARY    REAL    ESTATE,  i.  a  refusal  to  adjourn  a  Rale,  in  the 
SHARES  CHARGED  LPON.    ||    exercise  by  the  sheriff  of  a  reanon- 

i     able    discretion,   is  not    sufficient 
See  Partition,  3.  '     ground  for  setting  the  sale  aside. 

Morris  v.  Woodwardf  32 


12. 


RESIDUE. 
See  Will,  13,  14. 

RESULTING    TRUST. 
See  Husband  and  Wife,  6. 

REVIEW. 


Estimates  as  to  the  value  of  property  ' 
must  be  demonstrably  erroneous  to,  ^ 
induce  the  court  to  interfere  with! I 
them  on  appeal.     Voorkeen^  Exeeti- ' 
trix  V.  Melkk,  523: 


SALE  OF  LAND.  | 

1.  An  adjournment  of  a  sale  of  real 
estate  under  a  public  statute,  for- 
any  i>eriod  not  exceeding  one  week, 
need  not  be  advertised  in  the  news- 
papers. A  formal  adjournment  of 
of  the  sale  frum  week  to  week  is 
sufficient.  Htwitt  y ,  Moniclair Hail- 
way  Co.,  392 

2.  Application  to  set  aside  master's , 
sale  refused,  no  improper  control' 
of  complainant's  solicitor  over  the|| 
adjournments,  nor  any  surprise '4 
upon  the  |)etitioner,  appearing  ;|i 
nor  that  any  greater  price  could  be! 
obtained  upon  a  re-sale,  or  that  a 


re-sale  could  in 
the  petitioner. 


any   way 


benefit 
lb. 


See  Sheriff's  Sale. 
Tenant  by  Curtesy. 
Will,  17. 

SEPARATE  ESTATE. 

See  Judgment,  2. 
Married  Woman. 


A  requirement  that  twenty  per 
cent,  of  the  purchase  money  shall 
be  paid  at  the  close  ef  the  sale, 
and  satisfactory  security  be  given 
for  the  balance,  will  not  suffice  to 
set  aside  the  sale,  where  no  com- 
plaint was  made  of  the  terms,  nor 
any  relaxation  of  them  requested, 
and  where  it  does  not  appear  that 
any  one  was  prevented  from  bid- 
ding by  reason  of  them.  IIk 

Where  an  agreement  is  made  by 
the  complainant  with  a  mortgagee 
defendant,  present  at  tlie  sale  and 
intending  to  buy  in  the  property 
to  protect  his  claim  if  necessary, 
that  if  such  mortgagee  would  not 
bid,  and  would  permit  hfm  to  buv 
the  property,  he  would  pay  his 
claim,  and  by  reason  of  the  latter 
not  bidding  in  pursuance  of  such 
agreement,  the  property  brought 
much  less  than  it  otherwise  would 
have  done,  thereby  throwing  upon 
the  mortgagor,  against  whom  the 
complainant  had  taken  a  personal 
decree  for defiriencv,  a  liabilitv  for 
a  greater  deficiency,  such  agreement 
is  a  fraud  upon  the  mortgagor, 
which  vitiates  the  sale.  lb, 

,  Application  to  set  aside  a  sheriff's 
sale  on  the  ground  of  unfairness, 
arising  from  an  alleged  misunder- 
standing as  to  the  manner  of  sale 
and  the  amount  and  apportionment 
of  encumbrances,  refused.  BuUocl^s 
Executory  v.  Woodwardf  279 

.  The  complainant  took  a  decree  for 
sale  of  the  mortgaged  premises  ta 
raise  the  interest  due  on  the  mort- 
gage, and  coHts  of  sait.  The  prin- 
cipal waa  not  due.  The  decree 
provided  for  the  sale  of  the  prem- 
ises to  raise  the  interest  and  costs,, 
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and  that  the  mortgage  stand   as  a 
lien  for  the  payment  of  the  princi- 

Sal,  with  the  interest  to  become 
ue  thereon,  according  to  the  con-; 
dition  of  the  bond.  The  complain- 
ant purchased  the  property  at  the 
sale  under  the  execution,  and  sub- 
sequently applied  to  be  relieved 
from  his  bia,  on  the  ground  of  sur- 
prise ;  that  he  was  sot  aware  that 
in  purchasing  the  property,  he; 
would  cxtinguiKh  hw  mortgage.; 
Application  refused.  MoU  y.Shreve^^ 

438 

SOLICITOR. 

JSee  MrNiciPAL  Corporation,  5. 
Township  Authorities,  3. 


SPECIFIC  PERFORMANCE. 


6. 


/. 


1.  Where  a  wife  refuses  to  join  in  ai 
conveyance  of  lands  which  her  hus- 
band has  sold,  and  there  is  no  8 
proof  of  fraud  on  the  part  of  the  ■ 
husband  in  her  refusal,  the  court  I 
will  not  compel  the  husband  to : 
procure  a  conveyance  or  release  by  ! 
her,  or  require  liim  to  furnish  an'| 
indemnity  against  her  dower.  Jieil- 
ly  V.  Smith,  158 


2.  Specific  performance  in  such  case 
refused,  and  the  purchaser  left  to 
his  remedy  at  law,  it  not  appear- 
ing that  he  was  willing  to  pay  the, 
full  balance  of  the  purchase  money 
and  accept  a  deed  from  the  vendor' 
alone.  Jb. 

^3.  Tliough,  in  general,  the  Court  of 
Chancery  will  not  entertain  a  bill 
for  specific  performance  of  con-' 
tracts  for  chattels  relating  to  mer-. 
chandise,  but  will  leave  the  party 
to  his  remedv  at  law,  vet,  notwith-. 
standing  this  general  dintinction 
between  personal  contracts  fori 
lands,  in  some  cases,  equity  will 
enforce  contracts  for  personal  prop- 
erty.    Cuttinfj  V.  Dana,  265 


■4.  Where  the  complainant  has  not  a  ! 
clear,  complete,  and  adequate  rem-, 
edy  at  law,  or  where  some  other 
in^edient  of  equity  jurisdiction  is; 
mixed  up  in  the  transaction,  equity  9 
"Will  interfere  to  decree  specific  per-- 


formance  of  a  contract  for  a  sale  of 
a  debt.  lb. 

Where  a  party  agrees  to  assign  a 
claim,  upon  the  delivery  to  him  of 
certain  notes  by  a  certain  day,  and 
the  notes  are  then  tendered,  the 
offer  is  thereby  accepted  and  the 
contract  complete.  That  accept- 
ance is  a  sufficient  legal  considera- 
tion for  the  engagement.  There  U 
no  want  of  mutuality  in  such  a  con- 
tract. '  lb. 

An  administrator  is  entitled  to  en- 
force specific  performance  of  a  con- 
tract made  with  his  intestate  for 
the  purchase  of  real  estate.  MU- 
ler^8  Administrator  v.  Miller,    364 

Want  of  capacity,  as  a  defence  to 
the  enforcement  of  a  contract, 
should  be  distinctly  set  up  in  the 
answer.  lb, 

.  To  a  bill  by  an  administrator  to 
compel  specific  i)erformance  of  a 
contract  made  with  his  intestate, 
for  the  purchase  of  real  estate,  it 
was  objected  that  the  administrator 
was  not  properly  before  the  court 
to  entitle  him  to  a  decree ;  that 
the  intestate's  widow  would  not  re- 
lease her  dower ;  that  the  contract 
provided  for  opening  roads  through 
the  property ;  and  the  administra- 
tor was  in  laches  in  filing  the  bill. 
Held — 1.  The  judgments  against 
the  heirs  were  not  liens  upon  the 
property.  2.  The  widow  did  not 
appear  to  have  been  rei|uested  to 
release  her  dower,  but  ap|ieared  to 
have  been  willing  to  do  so,  provi- 
ded the  purchase  money  were  paid 
to  the  aclministrator;  and  the  ad- 
minstrator,  by  the  bill,  tendered  a 
release  of  the  dower,  on  the  pur- 
chaser's performance  of  agreement. 
3.  The  heir-at-law  could  hare 
opened  the  roads  provided  for  in  the 
contract.  4.  The  lapse  of  two  and 
a-half  months  after  taking  out  let- 
ters of  administration,  which  w.*is 
on  the  day  when  the  dee<l  was  to 
be  delivered,  before  filing  the  bill, 
does  not  deprive  complainant  of 
the  right  to  bring  this  suit. 

When  a  contract  which  f>hoald  be 
enforced  contains  inequitable  pro- 
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visions,  equity  will  decree  per-j 
formance  of  it,  only  upon  suclr 
terms  and  with  such  restrictions,! 
as  to  secure  equity  in  the  premises. 

lb. 

10.  Time,  in  this  case,  is  not  of  the 
essence  of  the  contract.  lb. 

11.  Specific  directions  by  the  court, 
as  to  the  carrying  out  of  the  agree- 
ment ;  the  terms  of  the  mortgage 
to  be  given  for  the  purchase  mon- 
ey ;  and  the  disposition  of  the  pur- 
chase money  and  securites.        lb. 

See  CoyTRACT. 

Married  Woman, 


STATUTE  OF  FRAUDS. 
Set  Bona  Fide  Purchaser. 


tained  the  best  price  he  could  for 
it.  76. 


SUBPCEXA. 


STAY. 

Mortgage,  4. 
Practice,  5. 


STOCK. 

1.  The  market  value  of  stock  is  the 
actual  price  at  which  it  is  com 
monly  sold.  That  price  may  be 
fixed  by  sales  of  the  stock  in 
market  at  or  about  a  given  time. 
If  no  sales  can  b^  shown  on  the 
precise  day,  recourse  may  be  had 
to  sales  before  or  after  the  day,  and 
for  that  inquiry,  a  reasonable  range 
in  point  of  time  is  allowable. 
DougUu  V.  MerceleSf  144 

2.  Under  a  reference  to  ascertain  the 
market  price  of  a  certain  stock  on 
a  given  day,  the  intrinsic  value  of 
the  stock  snould  not  enter  into  the 
estimate,  unless  there  has  been  no 
market  price  within  a  reasonable 
period,  either  before  or  after  that 
day.  lb, 

3.  It  is  not  material,  in  ascertaining 
such  value,  to  inquire  why  the 
stock  appeared  in  the  market,  when 
it  was  not  thrown  on  the  market 
in  large  quantitieB,  and  there  is  no 
reaioQ  to  doubt  that  the  seller  ob- 


Se^  Practice,  4. 


SUBROGATION. 

The  right  of  substitution  or  subroga- 
tion  18  a  purely  equitable  one,  and 
the  extent  to  which  it  will  be  ex- 
ercised must  often  depend  upon 
circumstances.  Whether  it  will 
be  extended  to  the  extremest  point, 
so  as  to  include  all  the  rights  of 
the  creditor,  must  often  depend  on 
whether  it  is  necessary  to  the  pro- 
tection of  the  surety  that  it  should 
be  so.    Mailer  of  Abram  S.  Hewitt^ 
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See  Kedemftion,  2. 


SUPPLEMENTAL  BILL. 
See  Practice,  1. 


SUPPORT. 
See  Parent  axd  Chiu),  L. 


SURETY. 

See  Pliadino,  11. 

Railroad  Compaky,  12. 
Subrogation. 


SURPRISE. 

See  Deckes,  2,  8. 

MuiaciFAL  Corporation,  4L 
Sheriff's  Sale,  5. 


TAX. 

See  Deed,  4. 

Mostgage,  17. 


TAX  WARRANT. 
l»Tbe  wanant  for  tsle  ef  land  for 


Wxc*,  under  the  act  "  lo  make' ! 
taxes  a  lien  on  reSl  eiiEnte,  and  to 
authorize  hhIbm  fur  l)ii>  payment  of 
tJie  name,"  (.Vi>.  Dig.  11-17,)  niiift 
be  iHtiued  to  acoDHlikbfeof  the  lown- 
Bhip.  There  is  no  anthurily  for 
imuing  il  to  Ihe  cvUeetor  of  taxex. 
mJUHiimorev.  Westeoll,  470 

2,  A  deed  made  b_v  a  collector,  under  i 
a  sate  in  pursuance  of  n  warninL  i 
under  lliut  set,  iield  void.  Jb.  \ 


TENANT  BY  CUItTESY. 


,  It  is  not  necesaarv  lo  Ihe  mainlni- 
ance  of  sntb  auit,  that  special  u- 
tliorily  be  given  lo  the  suthoriliei 
by  meeting  of  the  inliabilantt  of 
the  ((XFQHhip  in  town  meeting  ■«- 
Bcmble^l.  The  piiwer  and  duly  of 
defending  the  lownBhip  nxide  in 
iome  of  itB  officials,  without  thene- 
cesidty  of  convening  a  town  mectiog 
to  authoine  tlio  instilulioo  of 
every  particular  Niit.  16. 

,  It  will  be  predunied  in  euch  pro- 
ceedings a.1  the  present,  that  ihenl- 
lieilor  and  coimsel  who  fil^l  lh« 
bill,   had  full   authority   lo  corn- 


manner  an  to  iiaw  title  free  of  the; 
curtesy,  liieinterestof  the  proceeds 
will  belong  lo  the  tenant  br  e<ir- 
tcBV,  during  life.  Jacqutf  v.  IJii- 
ni$.  -iU-l  I 

2.  The  knds  in  lliia  core  hfU  iiol  l.> 
have  been  sold  free  of  curiiiiy  bui 
subject  to  it,  because  the  order  of, 
the  OrpliaiM  Court  directing  the 
Hale  woa  mode  without  the  tenant' 
bv  the  curtesv  having  1>een  made: 

■    "  ■  "■  :,,f.'„„„j',, ,   ■ 

"ib. 


TENANT  IN  COMMo; 
Sec  I'A 


TIME. 
Sec  Srix-inc  PKiiFOUMAKf  K,    m.  j 

TOWNSHIP  AUTHORITIKS. 

I.  Township  authorities  upon  wliii'li 
devolves,  bv  law,  the  duly  of  keei>- 
ing  the  public  highways  in  goodi 
oi^cr  und  repair,  und  wliich  are. 
liable  lo  indictment  for  failure  or, 
neglect  to  perform  such  dtily,  have 
Bueli  sjiecial  interest  beyond  the 
public  at  large  in  the  liigliWBy_s,j 
OS  entitles  them  to  file  a   bill   in| 

shutting  up  or  rendering  imiiiisBn-' 
ble  sucfi  highwavs.  K  and  A.  /.',' 
n.  Co.  V.  The  Inkabitam,  itf,  Mb 


TRKSPASS. 
Set  Bailroah  Cosipanv,  12. 

TRl'ST  AND  TKISTEE. 

l.A  ciiargeofall  tentator's  debts  and 
funeral  and  leslamenlarv  eipenKs 
upon  all  his  estate,  reaf  nnd  per- 
sonal, not  olherwixe  sjiecifGcally 
bequeathed,  is  a  equivalent  to  a 
trust  for  imle  of  all  the  real  and 
pcr)>onal  estate  not  ollicTwiK  sjie- 
cifically  be<]ueathed,  for  the  pur- 
pose of  paying  those  debts  ami  ex- 
penses; and  executor's  deed  there- 
for will  tHim  to  the  puiY:ha.°er,  both 
the  legal  and  Ihe  equitable  estnlr. 
Dcufy'a  Kseeulori  v.  lliigijkl,     35 

"2.  The  general  rule  is,  that  a  pur- 
chaser is  not  bound  lo  see  to  Ihe  ap- 
plication of  the  purciiase  money 
when  tlic  testator's  debis  are 
charged  generally  upon  his  estate. 
There  are  exceptions  lo  il,  where 
there  is  a  breach  of  trust  by  ihe 
executors,  and  the  puri'haser  in  a 
parly  lo  il,  and  where  the  porchaM 
IS  afler  llie  institution  of  a  suit 
which  lakes  Ihe  administration  of 
the  estate  out  of  the  hands  of  the 
trustee.  There  is  no  such  allega- 
tion here.  ii. 

3.  It  is  not  necessary  lo  a  lnu<t  that 
there  should  be  any  transfer  of 
property,  whether  the  fund  be  in 
the  iioeeession  of  the^donor  or  of 
another.  The  property  may  still 
remain  a*  it  was,  and  the  donor 
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may  constitute  himself  as  the  pos-f 
HCjwor,  trustee  of  it.  Eaton  yJ\ 
Cook J  5o  I 


an  account  of  his  dealings  with  the 
tru8t  estate,  manifwtlv  un worth  v 
of  credit,  is  not  entitled  to  compen- 
sation for  liiri  management  of  the 
trust  property.      Ehner  v.  Loper, 

4/0 


4.  If  a  person,  hy  a  written  instru- 
ment, or  hy  word,  directs  his 
dehtor  to  hold  the  monev  due,  in' 

trust  for  a  thin!  person,  and  such!  11-  ^^  J»ere  a  mortgagee  or  trustee  has 
direction  is  communicated  to  the  j  ^^  intermingled  the  trust  property 
dehtor,  an  effectual  trust  in  favor'     with  his  own, that  it  is  impractica- 

of  the  donee  is  createil,  e.*i>eciallv  l>^e  to  ascertain  how  much  of  cer- 

where,  as  in  this  case,  the  debtor  tam  charges,  such  as  taxes  levied 

has  acted  on  the  direction  and  con-,  "PO"  t*»t  whole  property,  ought  to 

sented  to  the  arrangement.         JbJ  ^e  borne  by  the  trust  estate,  he  is 

I  entitled  to  no  allowance  in  respect 

5.  In    construing    a    declaration    of  to  such  charges.                           J  b, 
trust:  "  1  hereby  cancel  the  above  .        ,j  , 

bond  and  give  it   voluntarilv  to  12.  AV hen  property  is  sold  by  a  trus- 

Mrs.  J.  C.  and  her  heirs,"  verbal  ^^'«  i"  violation  of  tlie  terms  of  the 


declarations  of  the  donor,  made 
prior  to  and  contemporaneously 
wtth  the  gift,  and  relating  to  it, 
are  comiK'tent  evidence  as  to  whom 
she  mejint  to  designate  by  the 
words  *' her  heirs."  Jh. 


trust,  equity  will  hold  such  trustee 
resi>onsible  for  the  highest  value  of 
the  propertv.  Voorhees*  Execu- 
trix V.  Melici',  523 


See  Kx  ECU  TOR,  2. 

MoRTCiAGE,  O,  15,  1(). 

Vendor  AND  Purchaser. 
AViLL,  1,  2,  9,  10.  12. 


0.  Hill  of  interpleader  as  to  moneys 
deposited   in    bank   by  trustee  in  I 
naiue  of  ceMui  que  tnisty  and   de- 
manded   by    both.     Expenses    of 
trust  directed  to  be  paid  to  trustee, 
and    balance    to    cestui  (jue  trust,  i,  a  reijuirement  bv  tlie  lender,  (an 
Jtahicay     Savings     Institution     v.  i     insurance  companv,)  that  the  Ijor- 
J)rak€,  220 '  *»»'-- 


USURY. 


rower  take  out  a  policy  of  insu- 
rance as  a  comlition  of  making  the 
loan,  is  not,  of  itself,  evidence  of  a 
usurious  agreement.  Washington 
Life  Ins.  Co.  v.  Silk  Co.,  100 


7.  In  this  case,  the  court  refused  to  ■ 
a])point  a  married  woman  trustee ' 
of  funds  of  which  she  w:is  entitled  ' 
to  the  interest  for  life,  u]K)n  eon- 1 
siderations  t)f  marital  intiuence,  o.  Though  strict  proof  of  the  defence 
domicil,  and  near  relationship  to  of  usurv  is  required,  the  weight  of 
the  remaindermen.  Parker's  Ex-  evidence  will  not  be  disregarded 
editors  V.  Moore,  228      „n«ier   that   defence.     Warwick  v. 

o  Ain  ..    ,  ,  ^  Marlatt,  188 

a.  \>  hen  trustees  are  discharged  from  | 

their  trust  under  the  will,  several  3,  The  purchaser  of  mortgaged  prem- 


trustees  will  be  appointed  to  take 
charge  of  different  portions  of  the 
estate,  if  for  any  reason  it  is  neces- 
sary or  desirable.  lb. 

9.  AVhere  there  is  a  bequest  of  the  in- 


ises  at  a  sheriff'^s  sale,  may  avail 
himself  of  the  defencHi  of  usurv 
against  a  prior  mortgage,  though 
he  purchased  subject  to  tliat  mort- 
gage. /  6. 


come  of  a  sura  of  money  to  one  for  4.  An  agreement  between  the  holder 
life,   and    then    the    principal  to^     of  a  usurious  mortgage  and  the 


another,  without  any  trustee  being 
named  in  the  will  other  than  the 
executor,  he  will  be  held  to  be 
trufitee.      .  lb. 


mortgagor,  that,  in  consideration 
of  a  deduction  allowed  the  latter 
by  the  former,  in  the  Bettlemcnt  of 
certain  debts  due  him  from  the 
mortgagor,  the  mortgage  should  l>e 
10.  A  trustee  who  brings  into  court  I    reganlcxi  as  purged  of  usury,  will 
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not  remove  the  taint  bo  long  as  the! 
mortgage  remains  in  the  same; 
hands.  Ib^ 


be  shown  that  there  was  a  iuariou» 
agreement.  lb. 


5.  Such  holder  is  not  entitled  to  re-: 
cover  the  amount  actually  loaned. 
The  supplement  of  April  12lh, 
1864,  applies  only  to  contracts 
thereafter  made.  lb. 

6.  In  a  suit  to  foreclose  a  usurious 
mortgage,  the  mortgagor  is  not  en- 
titled to  a  deduction  of  all  the  in- 
terest paid  on  the  whole  principal 
sum  of  the  mortgage,  but  only  of 
the  interest  on  the  excess  of  such 
principal  sum  over  the  amount 
actuallv  loaned.    Bedle  v.  Wardellj 

349J 

7.  The  facts  as  proved,  held  not  suffi 
cient  to  support  the  defence  of 
usury,  but,  it  sufficient,  held  not 
to  be  stated  with  sufficient  certainty 
in  the  answer.  Homeopathic  Ins,, 
Co.  v.  Crane,  418 


!  13.  The  chattel  mortgage  in  this  cam 


held  not  to  be  usurious  in  view  of 
the  nature  of  the  whole  transaction. 

lb. 

Set  Evidence,  4^  d. 

VENDOR  AND  PURCHASEK. 

In  equity,  on  the  execution  of  a  con- 
tract for  the  sale  of  real  estate,  the 
vendor  becomes  trustee  of  the  pro- 
perty for  the  purchaser,  and  uuon 
his  death,  intestate,  his  heir-at-law 
becomes  such  trustee  in  his  stead. 
Judgments  against  the  heir-at-law 
are  net  liens  upon  the  property. 
Miller's  Adm'rs  v.  Miller,  354 

See  Contract,  1,  2,  6-8. 
Mechanics  Lien,  5,  6. 

MORTCiAGE,  6. 


8.  Where  a  policv  of  life  insurance  is 

issued   in  goo3   faith,  at  fair  and  VOLUNTARY    CONVEYANCE. 

customary    rates,   as    part  of    an'i 

operation  wherein   a  loan  to  the!  ^f^c  Creditor  and  Debtor,  3,  6,  7. 


policv  holder  is  the  other  part,  the 
legality  of  the  loan  cannot  be  ques- 
tioned, though  it  was  dependent  on 
the  tiiking  out  of  the  policy.  The^; 
transaction  must  be  judged  by  the< 
criterion  of  good  or  bad  faith.    /6j 


9.  The  bargain  will  not  be  held  to  l)e 
usurious  because  suspicious  cir- 
cumstances attach  to  it,  nor  because 
such  bargains  are  susceptible  of Jx. 
being  made  a  mere  cloak  to  cover; 
usury.  That  the  policy  was  taken; 
out  as  a  cloak  or  device  to  evadej 
the  statute,  must  be  established  by: 
cogent  proof,  direct  or  inferential.' 

/6. 

10.  The  facts  and  circumstaaces  ef  2. 
the  usurious  barrain  must  be  par- 
ticularlv  set  forth  in  the  answer. 

lb. 


IIVSBAND  AND  WiFE,  2,  3. 


WAIVER. 
See  Mortgage,  3. 


11.  Usury  will  not  be  inferred  when 
the  opposite  conclusion  cam  be  rea- 
sonably and  fairly  arrived  at.  Oil- 
kite  Y.  Bcdlard,  491 

12,  Ta  sustain  such  m  defence  it  mvsl 


3. 


WASTE. 

A  mortgagor  will  not  be  permitted 
te  commit  waste  upon  the  mort- 
gaged premises  to  the  extent  of 
rendering  them  an  insufficient 
security  for  the  mortgage  debt. 
CoggiU  v.  Millbum  Land  Ofrnpan}/, 

No  authority  to  commit  waste  upon 
mortgaged  premises  will  be  im- 
plied from  the  object  for  which  the 
property  was  purchased,  nor  from 
the  price  agreed  to  be  paid.       lb. 

It  is  the  practice  of  this  court  to 
stay  waste  oetween  tenants  in  coin- 
mon,  in  special  cases,  among  whidi 
is  the  pendency  of  a  suit  for  parti- 
tima.    Chffin  v.  Loper^  44S 
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WAY. 
See  GsANT,  3. 


WIDOW. 
See  Dower,  2,  3. 


WILL. 

1.  A  charge  of  all  testator's  debts  and^ 
fuDeral  and  testamentary  expcnseHi 
upon  all  his  estate,  real  and  per- 
sonal, not  otherwise  specifically 
bequeathed,  is  equivalent  to  a  trust 
for  sale  of  all  the  real  and  personal 
estate  not  otherwise  specifically 
bequeathed,  for  the  purpose  of  pay- 
ing those  debts  and  expenses ;  and 
the  executor's  deed  therefor  will 
pass  to  the  purchaser  both  the 
legal  and  the  equitable  estate.; 
Dewey's  Ex^rs  v.  RuggleSj  35 

2.  The  general  rule  is,  that  a  pur- 
chaser is  not  bound  to  see  to  the 
application  of  the  purchase  money 
when  the  testator's  debts  are 
charged  generally  upon  his  estate. 
There  are  exceptions  to  it,  where 
there  is  a  breach  of  trust  by  the 
executors,  and  the  purchaser  is  a 
party  to  it,  and  where  the  purchase 
18  after  the  institution  of  a  suit 
which  takes  the  administration  of 
the  estate  out  of  the  hands  of  the 
trustee.  There  is  no  such  allega- 
tion here.  ib. 

3.  A  1)equest  of  a  sum  of  money  gen- 
erally, without  distinguishing  it 
from  testator's  other  moneys,  or 
mentioning  out  of  what  fund  it  is 
to  be  paid,  is  a  general  legacy.  A 
designation  of  such  bequest  in  the 
residuary  clause  as  a  ''specific" 
legacy,  will  not  change  its  char- 
acter as  general,  where  the  term 
is  evidently  used  by  the  testator 
with  reference  to  the  fact  that  it 
was  a  legacy  of  a  specified  sum  of 
money.    Parker's  i?x'r«  y.  Moore^ 

228 

4.  Though,  as  a  general  rule,  the  ^ft 
of  the  interest  of  a  fund,  standing 
by  itself  is  a  gift  of  the  corpus^  jet, 
if  from  the  context  of  the  wifl  it 

Vol  X.  2 


appears  that  the  interest  only  was 
intended  for  the  legatee,  the  gift 
of  the  interest  will  not  pass  the 
principal.  /6. 

6.  A  gift  of  $50,000  to  A,  "the  inter- 
est thereof  to  be  paid  to  her  during 
life/'  and  the  principal  to  her 
children  at  her  decease,  does  not 
pass  the  corpus  of  the  fund  to  A. 

76. 

6.  As  between  the  tenant  for  life  and 
the  remainderman,  the  rule,  at 
least  as  to  funds  that  are  not  per- 
manent, is,  that  what  is  not  speci- 
fically given  is  to  be  converted 
into  money,  if  the  property  and 
the  parties  are  not  abroad.  In  this 
case,  the  testator  has  directed  the 
conversion.  76. 

7.  A  bequest  of  $10,000  to  a  daughter, 
to  be  held  by  testator's  executors 
in  trust  for  her,  the  interest  to  be 
paid  to  her  annually,  and  if  she 
should  marry,  and  have  a  child  or 
children,  then  after  her  death  the 
$10,000  to  go  to  such  child  or 
children,  passes  the  funds  to  her 
executors,  subject  to  her  disposi- 
tion of  it  by  will,  upon  her  oeath 
without  issue.  Guliei^s  Ei^rs  v. 
Guliek,  324 

8.  The  gift  of  the  produce  of  a  fund, 
without  limit  as  to  time,  passes  the 
fund  itself.  76. 

9.  Where  there  is  a  gift  to  children 
or  other  legatees,  the  shares  being 
given  absolutely  in  the  first  in- 
stance, followed  by  a  direction  to 
settle  the  shares  upon  trusts  which 
do  not  exhaust  the  whole  interest, 
the  legatees  take  their  shares  abso- 
lutely, subject  to  the  qualifying 
imsts.  lb, 

10.  And  where  the  testator  provides 
that  the  portion  of  his  daughters 
shall  be  held  in  trust  by  his  execu- 
tors or  other  persons  appointed  for 
the  purpose,  during  the  life  of  Uie 
daughters,  and  go  to  their  children 
or  issue,  if  any  such  they  have,  at 
their  decease,  this  is  re^rded  as  a 
qualification  or  limitation  of  the 
estate  of  such  daufphtera  only  an 
leave  children  or  issue,  and  will 
not  affect  the  vested  or  tranamiaBi- 
ble  character  of  the  ihares  of  such 


I  (he  will  used  to 
ain  personal   prop- 
aiy,  hdH  to  conetitute  a  tpwific  he- 
ll. The  fact  of  a  wttlement  hj  icm.i-      ijueat.    Londerbough  v.  n'rarl,  399 
'"     "'"    lach  ca»e  t"  ■"" "  "■ 


(tf  r 


daughter,  free  from  the  i 

anyhuslwnd  ahe  might  hnve,  h  iin 
evidence  that  the  testator  intendi^l , 
that  ahe  abould  have  a  life  psIhIv 
only.  lb:. 

:    Iia.s   l.ecn  I 


12.  Where,  after  an  e 
settled,  a  truat  fund  remains  in  llic  ' 
hands  of  the  executoni,  wiiBrated ',„  t.u»  .~.,i-~ 
from   the  general   resi^u,-,   whir!,  13-Thcl«mng^ 
they  have  held  for  a  legal  1.1-  iluri 
life,  and  on  the  decease  of  iFn-  Icj 
tee  several  claimants  for  tlu'  fii 
appear,  thecoxtsofapuit  in'tiiiii 
by  the  execuIOTH,  to  determini;  [ 
□wnenihip  of  the   fond,    iiiuiL 
home  hj  the  fnad  itself. 


■.  When  express  directions  are 
given  in  a  will  to  sell  land,  and 
no  persan  in  named  to  make  the 
ade,  the  power  of  sale  is  held  by 
implication  to  be  in  the  eieoutora, 
in  esses  where  it  U  iheir  duly  to 
<Iistribute  or  pay  out  the  proc^dt. 


IS.  Where  testator  gives  thr  net  in- 
come of  a  nhnre  of  the  ri'sUltii'  ■•! 
his  estate  to  a  xun,  absolulL'ly,  Inji 
not  the  principal,  dinpoaine  nf  (hi' 
latter,  in  cnsc  the  son  die  \vh)i.>Tii 
having  received  it,  leaviiii;  iiwiic,' 
and  making  the  payment  (:(  l\n"'- 
principal  to  the  son  entirely  dis- 
cretionary with  the  eiecuior,  fiioli. 
share  does  not  vest  in  the  son  bcj, 
a^  lo  be  trunsmissible  in  ca^e  ori 
the  deccaM  of  the  son  without 
having  received  iL  (>(irMtcaif<'«  | 
Emiiior  V.  Lewi*,  351  , 


/6. 
of  theseal  affixed 
.  .  .11,  and  of  part  of  the  testa- 
tor's signatore,  and  the  obliteration 
ijfthereHt  ofhiitn&me  and  of  the 
names  of  the  witnesses,  are  a  can- 
lellation  of  the  will.  In  the  mat- 
Isr  0/  Whiltfi  Will,  -Wl 

I.  From  the  finding  of  a  will  in  te»- 
lator's  box  thus  cancelled,  the  pre- 
sumption arines  that  ihi 
lion  was  his  act,  donear 
landi,  and  that  by  that 
lended  to  render  the  wi! 


oid. 


he  >»- 

M  and 


lb. 


tOKlalor's 


!U.  A  Beneml  alluaion  in 
found  in  the  same  l>ox,  I' 
will,  and  a  conversation  ^ 
executor  therein  named,  shortly 
before  lentator's  death,  in  refprvnce 
10  a  request  uiaile  by  the  will  nnd 
nnd  whirh  was  then  known  by  the 


>  loc 


of  Though  the  rule  Lh  1 
general  ruiiduary  bequest  i 
lupHed  anil  void  Icvacieo,  it 
of  the  exceptions  that  it  doi 
include  any  part  of  the  r 
itself,  which  fails. 


lb.' 


Iain  to  establish  a 

the    cancellation    by   the   testator 

himself.  lb, 

21.  In  order  to  ascertain  testator's  in- 
lention  as  expressed  in  his  will, 
ihe  whole  will,  so  far  ax  it  in  any- 
wise relates  to  the  subject  matter 
in  question,  must  be  read  togeiber. 
Oraydim  v.  Gragion,  Ml 


15.  The  right  (o  priie  money  vvlr^  In 
the  captor  from  the  time;  1  "  ' 
capture,  and  not  from  the  ou 
nation.  Hence,  prize  m"iii 
priicH  not  condemned  forFJi 
after  the  captor's  death,  wi 
judged  Co  pass  lo  his  l^^tee, 
a  residuary  clause:  "all  [be 
due  of  funds  new  held  by  me,  ainij|23.  The  heit^at-!aw  will  not  be  dis- 
all  property  to  which  I  may  be-l'  i aheri tad,  nor  forfa tare  of  an  es- 
e  entitled."    Jn  Iht  tnalUr  n/].     tate   dect«ed,  except  upon  word* 


2.  The  question  is  not  what  the  tes- 
tator  supposed  he  bad  done  or  in- 
tended [0  do,  aside  from  the  lan- 
^niage  of  the  will.     It  is   the  duty 

the  light  of  the  lenns  used  and 
give  to  them  their  legal  and  natu- 
ral import,  lb. 


SaarltKnift  Will^ 


fr«e  Ih>m  doubt. 


It. 


